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1«   H£   K^fATS  or  OAfHS^lM  MftKKOQH, 


kiohaU  J.  ni4ini\ii^   ixttfitoTti^XQ,, 


C!i:!«aiT   COURT 


nj/^      >30ei  COUIITT, 


-SSIA.  621' 


) 


Itila  is   «A  spi^'il  by  th«  dsfeodint,   %x«outor  of  tb* 
Citr.ftt  of  Untb«rin«  lioKeoi^»  d«e«3««<l,  from  tti«  ord«r  diaMlissiag 
bit  OAtioa  In  tb«  n«tur«  of  error  oornm  noDia  to  ▼•so^tt  tb« 
alloveaM  of  th«  ol^ia  of  ymu*  AtkiavoA  against  th«  •st^te  for  th« 
s«aa  if  |743»a6»   nn  a.  olala  of  tli«  aloth  oI<^»««  to  b«   p^nld  in  duo 
•«ort«  of   xlatitkiotr^.tlon* 

TM  d«feBdftnt  pT«8«nt«d  a  atotion  to  th«  Cirouit  Court  Im 
tbe  R')ture  of  a  writ  of  error  oor?iff  nobio.   sup  j  or  ted  bjr  affidf>Tite« 
to  Ti^o^te  ti  judgsioat  order  eaters  bj  the  oourt  at  «   9reYi«Hja  tera^ 
tbe  c  >use  being  in  tb  t  oourt  uron  aa  n|»0«Hl  fro«  tbe  Probate  Ciourt 
•f  vtook  Jounty.     A  notion,  eupoorted  by  affid^Tite*   is^e  filed  by 
%hf  cl«imnnt  to  atrike  9^-iid  votion,   »ind  tbe  oourt  u!^a  oonaider-'tioa 
of  the  ttotione  .^nd  the  ^ffilaTita.   fourvi  it  itfxl  jurieiiction  of  tbe 
parties  Mid  tbe  aubje«t  Ai«tter«   4ad  or^o^red  tb«)t   tbe  4ef<>ad^nt*« 
■tt^oa  be  denied  •'nd  oloiigsftaft'e  ttotion  to  strike  cuet^ined* 

fTo«  the   f  Ota  la  the  reoord,  ottpcortftd  by  •ffidairita,   it 
appears  tb  t  the  oinia  »aa  allowed  in  tbe  ihrob'^te  Oourt  oa  Februnry 
at,  19M,   ia  tbe  aua  of  $<{3»3f;   that  tbe  olaiowjit  ther«*u;oB  «pL>ealed 
«•  tb»  Oiro\>it  court  by  filing  her  appeal  bond  in  the   .rob-te  Qourt 
of  Co«)t  County «   ->nd  the  tr->neori|tt  of  tbe  Probate  Court  was  filed 
by  the  Olerk  of  tbe  Cirouit  Uovrt* 


' ,  „     ■ '  'I 

l^t  ttsi^**  «t  ttiitf^-  gfcirir^  is^irta  ?:*» ,  9»fi**.*:j3^  *if#  «.i  ■     .  ;:« 

#Atf^  ,ai  M.x:-f^,  #«(■«».#  ^mnM  MWMr  '^^•■W-mJk^^J^  ^  -■•    r^    <  -t 

»s#l?.".Aitl;''   t^^  fe«il*&i5«i««  *&i£c;^tj«  aa^t-a^.^  t»^^-n  It®  ^liw  ij-  'fcR  -■■  :M 

M&fi>v^i^n  «i©«jaft««it  *(a.«i84i:M«'  »rf?  #^t  |St»«t^  M  iiiBf*  •«({»■  «l  ^JMI^i  ^3S 


3 

The  olftia  »»a  In  thi«   oourt  on  <»   nrlor  fipoft!*!  in  tha 
•»8«  entltJL«i    >tKtn>OP  ▼.    H$t?tt«»  of  Mqtf*^Qgh.   384  Hi.    Ap|;»  85, 
fiad  IB  opinion  -^^^s  filod  in  Bhloh  <^p  held   tht  apt><«'^1b   froa  ordAra 
of  tho  irob  t«  Court  mj  b«   filed  v'ith  fit  her  the  ol^rk  of  the    ' 
Vrotoat©  Court  or  Oireuit  Oo\->v%   -^ni   If  >>«rf*'«t«d  in  the   ^oraer,  the 
attorney   for  the  entMite     wet  folio*  the  hr.~r  i   rithout   furllier  notloe, 
^%  if  filed   in  the  Uire^iit  Oourt  tt^ie  op  rty   it  euaaoned  the 

anmo  ^9  ia  %«f  l«v8uit«     In  the  disousvion  of  the   f^eta  in  th't  or-se 
we  e«id} 

••The  aiotion  of  the  «ttorney   for  the  4ef«fn<l?«iit   further 
eeto  forth  th  t  the  Jtidpwent  »  ?a  ent«*r<!d   for  ;74%45  In  f-vor 
of   the   (inintiff  •  through  the  excusable  aisflie  of    ^-^Id  -^daia- 
letrrtor  «nd  hia  attorney  snd  throujijh  the  nesiii^fftno-!*  of  the 
olerk  of  the  Olrouit  Court   of   "Jook  Oounty,   lliinola,   sod  through 
the   fr«u<l  of  ooiinaal   for  the  cl?»i'ji»nt  herf»ln,   *.nn«    vtkinaon, 
which  if  the   'Jourt  hRd  h^l   knowledti*  thereof,   nelth'»T  the 
defm'lt  nor  the   Judgment  woviid  hnre  b4»«n  entPred.^ 

fiowhere  in  the  sot  ion  ioea   It   "iiR^^e  or  erpljiin  "hat 
the  exou9Bbie  isiat'sfce  of  the    » ]iaini8tr»tor  »«,   nor  of  what 
the  ikagilf^enoe  of  the  olerk  of  the  eiroiUt  oourt  oonaiated, 
nor  the  fraud  of  06\ja«el  for  the  ol%iift?int«" 

Applyiag  the  re«ooalBg  of  the  opinion  juat  Quoted  to   the  fnota  in 

thia  o-ap,   it  n  a  the  duty  of  the  di«f>n»5»jnt  to  follow  the  «iv,e?l   in 

the  Cireuit  oourt  of  Cook  County,     the    t«^fend?»nt  oont(>nda  th?t  the 

o*ee  w\<%  c«l*ood  oa  the  tri^l  oaleBdp>r  of  the  Ciroiiit    •k'urt  without 

notioe  to  defeml-^nt,  ?rhloh  waa  in  Tiolntion  of     eotlon  ^  of  '^'ule  4ft 

of  the  OiroMit  -oi.rt,   •ind  the  cr<u«e  w^a  l^twr  enlled  for  trl'l  oa 

februi'ry     y,  li35,   find  on  th-t  date  the  oourt  ent»^T«d  «jb  order 

wllowiag  ol»ijBaat*»  ol»»ia  for   ??4S.36,     The  defend-^nt    further  oonteada 

there  w*«a  aiapriaiea  of  the  Olerk  of  the  Circn  it   ^ourt    In  narttrting 

the  trr)B««ri'>t  of  the  i'rob'te  Court  and  in  filing,  tae   tr-^aaoriot  oa 

April  14,  1934,   nhioh  v.^  after  J^aufiry  1,   19S4,  rhea  the  now  rulea 

of  the  Cirouit  vJourt   'eat  iato  effeot,  '>ad  th  t   auoh   fiilaR  of  the 

tr^iaaeript  w«t   ia  Tiol^tion  of  :7eetioB  S  of  Rule  45» 

The  ol8la«nt  reoiieo  to  thia  oontflntion  of  the  defen^tint 


*»  - 

«e«r«loos  '3rM#««^  *e-^aii!e> ^afc  «*M      .      ,    -ft  ir«f%.  «l'«l<i  n'»^'j(K>.  ij^A-' 

3-   ^'iltf    MM1>    4-^^    is*   i|#*?^"  :av    *X.-,' 

«ifr  »i:^  ^  r^^^i'^Tj- 


9 

tJi*t  th«  •ntry  of  the   juriij!;m«nt  fx.  22112.  ^^*  ^^^   r«S'.  It    fro«  nvf 

iULl«g«d  >slsprls4en  of  the  clerk,  but   lid  reeult    frMi  th«  negligenoe 

of  th«  d«f*ni3nt,   or  hit  «»ttoTn«y,   or  both,   «nd  no  relief  o^n  b« 

•btnlD«d  under  this  notion,    <vhicb  la  not   i^ndT«R4«d  to  the  ecult%blt 

powers  of  th«  oourt  and   io  not   Intended  to  reliertt  *   party   froa 

th«  oons«oucne«9   of  hl»  own  n«gllg«no«,  ».nd  -?!»  authority  clt«9  tht 

••••  of  l.lttlf  ▼•   ^wlti^.   4   3oa«Bon«   400,   wbloh  >^ro9e  under  n  «t!%tute 

reqtilrlng  the  Juttloe  to  file  the  mppiSfhl  bond  In  the  Olrcolt  Court 

vlthln  2     S'lfn  aft«r  hie  reeelpt  «!tnd  approval  thereof.     The  oourt 

a  Hid  OB  jj«ge  409 1 

"^hen  %h#  T>«rty  sprws'ilng  h*«  entered   Into  the  np.:>e«<l 
bond,  and  t>ie  s ^ase  is   '>ooept'?A  ^nd  *pi?roTed  by  the   justice, 
the  appe-?!  Is  tnken.     H«  h-sa  done  «11  wbloh  the  l9w  renx^lrea  of 
hia,   "nd  »bst  reii9«iiln9  to  te  done,   to  wit,   the  return  of  the 
pnpera  to  the  office  of  the  ol«rlt,    la  to  be  perforaed  by  the 
ju^tlee  of  the  pe^oe,      la  the   rjerforifttnoe  of  thlo  -'Ot,  vhleb  is 
■erely   nlnlsterlftl,   the   justice   la  the   officer   of  the  Inn,   «Bd 
ttot  the  »i?ent   of  the   iierty;    »nd  ooneeouently  the   onrXy  ojiinnot 
be  held  r*aponalbie  for  tjla  neglect,      -e  ornnet  but  think  It 
vttttld  be  Attended  »lth  hardahlp  to  t  tke   from  ^   psrty  the   ;  o??eT 
of  perforialng  an  not  »ftd  then  dlasisc;  hla  ^sppemi  bee^uae  tbe 
««t  wna  not   cerforaMid.* 

8«e  alto  Sffr^filey  v.  ^1U»  «1  lU.  364}  H'-*rt«burg  ▼.   aeeanw.  :^37 

111.   App.  29ft{  BMtmfr^yTg  ▼•     ritrker.  1S6   111.   hpp,  463.     It  there- 

fore  followa  th>  t  when  the  olRlaant*a  bond  v^a  flle<l  roved 

bia  appe«il  wj^a  properly  perfected  «Hnd  filed  In  the  Olroult  -ourt, 

naA  aa  we  at *ted  la  the  c^ee  of  /tkinaon  ▼.   >-tt^te  of  tte&eo.    . 

111.    App.  8S»   It  e  a  toe  duty  of  the  defen>1ant  to   follow  the  '•.pp«nl 

without   further  notice.      The  defend=!nt,   however,   seeka  to  nlnlal^e 

hla  failure  to  follow  the  appeal  by  contending  Xhnt  n    r;^rty  elio 

relloa  upon  rulea  of  the  court  belnf:  obeyed  by  the  court* a  own 

offloera  o«nnot  be   held  to  be  guilty  of  negll<;renoe;   nor  *-  a  the 

defendfuit  bound  to  ee^^rob  the   fllea  of  sll   o-^aea   for  nn  Indefinite 

period,  but  h»d  n   right  to  expect  tb««t  the  onae  wna  net   pending  elnoe 

It  wrtPi  not  ventloned  In  the  clerk*  a  Index. 


*****  «■■■ 


■^'  M'tl,.^t.tJI  5«  «»^ 
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Tta*  defandftnt  did  not  amk*  a  nf^irob  for  r  r>«riod  of  XO 
•onthSf  tke  Ximm  «rhiob  «Xi«pt«d  b«tit««n  th«  fillnir  of  Xhn  trnnaorlpt 
in  tM  >UT9t>it  Court  end  th«  entry  of  tli«   J«dgM«iit.  at-vte 

im  bia  affld'Tit  tbat  on  o«o«i»lon4  prior  to  th«  entry  of  th«  Judg)K«»a« 
IM  ontt««d  fi  n»-roh  to  b«  mrxle  of  th«  T«eoTd  in  th«  Oireuit  wourt«  but 
no«her«  do««  it  «ipp*'^>r  «hea«   bo  vboa  auoh  ae^reh  ^«i«  «:.i«» 

i>"r<Mi  tli«  record  b*fora  ua,   if  h«  iaevi  «,«d«  s  ^e*r©h  wfter  cpril  I*,   19$4, 
h«  would  bnTC  found  tb(>  Q<t«e   indexed* 

The  rule  of  1««  vbiob  iauet  be  ».ppllod  nnd  folloved  In 

eonelderin^  a  notion  of  the  Qh«r«ioter  pending  r  oe^^ra  in  ^^my^^ 

▼.    Coaawrftlel  lien*«   >vsi>»n.-   360   lU.    516,   «ber«   tnt   aowrt    ^Tid: 

*The  error  in  f^:ot  which  may  be  assigned  under  the 
ootlon  nu«t  be   eooe   f- ot  unknown  to  the  oaurt  whioh,   if  Known, 
ffouXd  h->r*   prftoluded  the   rendition  of  the  judgment •      The  rulee 
were  of  reoord  in  the  court  »nd   suat  n«oe»3sriAy  h'^ve  been  of 
reoord  to  hETo   nnjr  validity,    •   ♦    *,   Qoxitta  t'^ke  judiftinl  notice 
of  their  own  r»cordn,   •   •   •   j.^^  ^Y\tf  reoorde  '♦re  F!l»j*ya  oonatrue- 
tively    ;:«fore   the  eourt.      Under  the  well-aettied  l^w  theae  rulea 
*(?re  before  the  court    md  judieinlly  known  «hen  the  or^'ere  were   made 
and    the  Jud^ent  entered,   Jind  could  not,  therefore,   be  nmde 
known  to  tne  court  ^a  errors  in  faet  of  whioh  the  court  wna 
ignore nt*" 

30  the  argument   of  the  def<^ndnnt  tht   failure  of  notice  to   "l^oe  the 

o-iuae  on  the  ORlend*tr  ^»e  •>  rloi   tlon  of  the  rulee  c&nnot  be  a«Je 

upon  the  ground  th^t  the  ttourt  >        ^. j.orjint  of  the  exietenee  of  the 

role*  wnd  the  l*w,     How<»T«r,   in  thie  oaee  the  r.ile  doee  not  -^poly,   for, 

tiM  stntFd  in  tbia  opinion,   it   wnn  the  duty  of  the  defend!»nt  to  follow 

tke  &j»p«al, 

Tbe  defendiint     daita  in  hie  oonoluding  etstesent  thnt  the 
■utter  of  utaeat  iifflouity  ia  whether  the   former   leciaion  of  this 
court   ia  K  b'«r  to  relief,   >id  aiaggesta  if  n  bnr  It  w^s  walwed  by   the        c- 
failure  of  the  olaiMnt  te  «ske  a  aotion  in  the  nature  of  n  deanrrer* 

Hoverer,  the  reply  of  the  claiaant  ia  th  t  under  "action 
48  of  the     r-ictice    'et   (Oh.   110,   i>r-T»  17?,    111.   3t.   ii^r  rt?-.to.  13:S6) 


i 

It  Is  •xpre««l7  provl1«d  th?t  »oti(  n»  to  dlsals^  an  'motion  or  tult 
amj  b«  filed  wfa«r»  «!njr  of  the  «nuflMr-<t0d  d»f«ot»  *pp«  <r  on  the  f*ee 
of  the  eoiaplAlnt,   nad.  th  <t  irhere  «ny  of  the  »nlii  d«fe«ta  exist  Imt 
d«  Bot  Appear  upon  the  foe  of  tlM  oootpisint  the  atotlon  eh^ll  he 
•ttpported  by  «ffld»Tlt«     One  of  the  emi»«r%ted  d^-feota  which  oan  he 
tf^ken  ^dT^ttt-^.e  of  In  thst  manner  Im   Th^t  the  o^uo*'  of  motion  is 
barred  by  *   orlor  Judgaent,"   and  the  cl«l«?iat  oenteaded  that  the 
prior  deelelon  of  the  oourt  le  £«£  a^judle^^ta  «md  eonoluslve  of 
all  Issues  la  this  ease,  »,ad  mde  a  Motion,   eu;  ©rted  by  affidavit, 
to  dloalse  the  aotlan,  and  set  up  In  sut'-ort  of  her  contention 
thst  iMXif  of  the  nMttf'Te  bow  before  this  oourt  were  before  tlie 
oourt  when  It  filed  Ita   orlor  opinion* 

It  appe  rs  fro*  the   orlor  notion  of  the  defend«int  th*»t 
•he  exaalnod  the  records  m  the  office  of  the  Olerk  of  the  Olroult 
Court  of  Oook  Oot^nty  on  sewet'tl  oeoaslonst  but  ^  s  untble  to 
dlsooTsr  th  t  -f«!ld  appeal  h>«d  ever  bf^en  perfeeted  owing  to  the  iUlso 
spelling  of  the  i<^ld  Catherine   iCi<;eog;h  on  the  record  of  the  si  Id 
Clerk  of  the  circuit  Court  of  Cook  County,  Illlaola.'*     The  olnlaiant 
Contends  tht  If  thla  etJ^.teiaent  w<!is  laprouerly  raised  In  Iho  first 
au>tlon  or   If  It  me  net  raised  r>t  all.   It   la  burred  by  the  ferawr 
deelelon  of  this  court  beoniee  he  s-iys  he  ^lequlred  knowledge  ther^^of 
on  April  11,   1935,   and  therefore  It  w'^a  known  to  the  defeadnnt     t 
the  tlae  he  filed  his  flret  laotlon,   tfind  cltee  In  eupoort  of  her 
position  the  e^se  of  JifTirtiga  ▼•  tttU»y.>>^g#  ^50  lU.   3«i),  In  which 
the  oourt   ^eidt 

"   hlle   It   l«  true  the  hoaest«>?d  question  here   mlsoi 
w>ji8  not   properly   raised  in  the  former  lltlg  tlon.   It  could 
have  been  so  r-.l««'A,   as  Mowaan  w^s  a   nsrty.      The  doctrine  of 

iep   iudler->ta  extends  not  only  to  every  antter  th  t   <v» 
eteralned  In  the   forser  suit,  but  tc  every  other  s«tter  thit 
alght  have  been  raised   -nd   le t« raised. * 


••s.'i'.l     «.iiir:t 


OlalMLiit  further  olt«»  tb«  «' •#  of  ft>d«oh»lo|:  tt,  "  »^fr.   ^47  111, 

t}69,  vh«r«  th«  oovrt  ar>i(3: 

*Th«  do«trliM  of  r«a   iudionp   extend*  not  only   to  the 
<iuestion«  whlob  *ere  ^otu'TTTy  oeoldSd  In  th«   for««r  o^istf 
but  t»  th«  wh«i«  eontrovft  sir,  -  to  nil  «atter«     ror^rly  In- 
TolTCd  which  [il{{ht   iintt  been  r"!l9ed  tnd  deterfoloed,    nnd  to 
•il   ground*  of  recovery  or  def«nii«  whloh  tho  p'^rtlo*  mlgat 
htre   projentffd,   wh«thrr  they  dldso  or  not," 

Ala«  th»  o«»«  of     gbt)  ▼.   cjUbert.   3&7  ill,   340. 

From  tbft  nuthorltl#»8  oit»^rd   it  vould  aee«  th^t  th«  question 

r^i««rd  by  the  def^ad^nt  h«re  oould  bftT«  been  raised  by  hia  la  tb« 

tormr  pr»««idlng«   niid  tb}>t  b«  i»  not   p«riBitted  to  npr^ln  lltl«iit« 

thb    S'tflM    (70«8tlo&* 

90  b«ll«vc  frooi  th«  t1«vs  «xpr«S9«d   in  this  opinion  tbat 
th«  #ourt  aoted  p»op«Tly   in  deoldlng  ^»  it   did,   »nd  there  b«ing 
B»  orroT  in  tb«  reeord  w«  art  of  the  o;>lnion  th^t  the  ill»g«d  trror* 
*r«  not  auQb  na  would  justify  «  T«r€ttanX  of  the  ord«r  of  diaailecRl* 
The  order  ie  aoeordlngly  ni'titm»d» 


StMi 

•f  6lvren««  Hawkins,  <1«0«T(3«4,       /y^ 


Ooi^K  OciV, «TT. 


th«  «oJ«ra»ott   'brewing  dompj'ny,   tX  •»!,,    ^^^'^   o    ~^     /!i        /^  O  1 
a«f«iid.nte  -  /.,p«U«s.  j29  3    IcA.    D  ^  1 

The  plftintiff  Trust  Co«p&af«   !i<lalni«tr«tor  of  th«  eat^t* 
•f  CI«r«ae«  H^^wkina,  d«o«')«ed«  9pr«<<is  fToa  th«  ju(i||<:s«Bt  ftat^rfd  on 
th«  16th  iR/  of  9ee«ttb«r«   A.    U.   1336,   disjais  iliig  th«  daae  (k«  to  tb« 
dsfendsnt  ^Deroott  iirvwing  iJompany^,   <«  eoroor  tion,   'tnd  lisals^ing 
ttie  euit  of  tb«  plaintiff  ^8  to  Krenlc  iJtttDeraiott*   doing  buain«8it  «a 
UoJflxaott  Eifr««ing  Oesp-'iiy,    >nd  Hugh  Johnaon.«  dAf^'uflmtd. 

th«  ooapxalnt   fil«d  by  th«  plAintlff   'ilwg**  th- t  on 
J'^nanry  5«   li)3&«    pi«intiff*«   int«9t'>t«  di«d  by  re^Aon  of  having  beta 
strt.ok  by  n  truck  driT«n  for  the  jfioDer«ott   ic^re^ing  Joapany  on 
J#oe«b«r  13«   1934* 

OB  April  19,  1936,    tue   -i>&intiff   filed   its   iivit  to  r«ooT«r 

dftmAif«8  for  th«  de'tth  of  plaintiff* a   intest'^te,   -^nd  suaraona  v  •  iseutd 

for  8«rYio«  on  tho  Mooeraott   Brewing  v^oaoAny,   '   oor;^r"tion. 

lloD«ra«tt  ao«;>«tty   filed  nn  •'newer  r«  ding  in    >Rrt  9»  foiiown: 

"it   denies  thit  on  or  ^t>ov»t  tbe  l^th   1'>y  o 
1934,   it  we  eng^fged  in  the  bt> sines «  of  tr«tn«.;ortlr^,    ^^.,         .li 
•erohnnUae,   nnd  denies  th^'t   it   ^t   th#   tioe  o oer  .t»i  oertTin 
trucks  Vii'On  nnd  over  the  «tre«ta  of  the  City  of  ;'hle*f.o,    liiinols. 
Oefen-I'ttt    further    ieniee   th   t   th*r*«   la   ^ny   fira  or  ie,?-'!   ontity 
in  existAune  be -ring  the  nnae  Mo  ieraott   brewing  Joap'sny,  a 
oorpor-'tion.'* 

Ob  May  7,  1936,  le  ▼«  having  been  fe-rftBt»d,   tb»   :l<ilntiff  filed  an 

>aended  eoBpiaint,  -MLklBg   *Tv,nk  uo  eraott  -ini  Hug;li  Johoeon  n<«dition%l 

parties  defen:  mt,  to  nhicb    vaendei  oompinint  they  filed  ■>n  ^nawer, 

at*'tiag,   in  zm-xX  > 


1'  m  ^-rsMPi^  tiff  'ssr .?  ,m 

*iST     i.mig'rcqv^'^  *  ,t«"f*5?*^®""  pfi*®''^^  *ii^ia«'««0«^  Mi  m>  99irt9'&  toiS 

4  -^  '■"  ■  "'■  ''  ■        '  ■  ■       ■"-■'■         ■'-*'■  A-      *■■*-"       -       '.■  ■:  ■  ■■■      '  .   :  .  J       V    ,'  -..  .     ■■,  .;  .: 

I 

♦#»:?   ^.bi^trii*.f^  ******  *«»t*.«si^  «v>-»i;  ^4ME*EX  ^f  ti^  aO 


*D«f«n<)Hnt«  nver  th  t  thl*  »«otirn  in  on«  fox  tb«  d«Ath 
•f  n   person  "tilefeftdly  cuacfd  by  th<»   wron^^ful  sett,   ii«glig»no« 

or  def-^uit  of  tho  defendant*;   thit   <»';ld  motion  wa  not  •o'»jaonetd 
t^toinst  th«  defen ''^nts,    jT'^nk   iACJeraott  *nd  rttijKh  Jotinson  or 
•  lth«r  of  the*  fltbln  vine  y<%^r  'ft*"T   the   le-th  of  suoh   .eraon, 
th  t   pl-intlff»«   lnt«»t»i!t,   Cl-tTftno*  vj^^Tklno,   died  «i«  n  r««ult 
of  hl«   iujuxlefl   OB  J^nv)*ry   5,    1936;    th-  t   anid     etlon  *"^«  not 
•en.ttno«»d  <)^«lnat  tnc  siid  d«ffnt<>nt«  or  oltb^'r  of  them  until 

Upon  tho   l««ue«  being   Joined,   the  o'-use  c^a*  on  for  tri^il 
on  or  ^boi'tt   Oeoeiiber  3,  I056f   and  e^eh  of  the  dofen-^nnta  n^de  a 
aotion  In  <*ritin«  at  tho  Qlo«e  of  ^11  the  evidence   recuetitlng  th^t 
the  eoixrt  wlthdrxw  the  caee  fro«  the  Jury  wad  dlreot  «  "rordlot  for 
the  reepeetl'^  diefend^nte*     The  oourt  allowed  anid  Aotion  «•  to  the 
tfefendnnt  Mo^mott   ^evlng:  Comp^tny,   n  eorpor*  tion,   and  inetruoted 
the   jury  to  find  the  defendant  KeDfrnott   '?r«irlBg  Oomn«n]r  not   guilty. 

It   furth«»r  «ppef!rf  fro«  the  record  th«-t  on  Oeoewber   4, 
I9S6«   «fter  the  ohu»«  had  be«>n  nubadtted  to  the   jury,    it   i^^-a  unnble 
te  rceeih  a  Tcrdict  and  on  .:>eeea^er  7,  1936,   the  court  diaoh!»rp,«d 
the   jury   from  farther  eerriee. 

Subeecruently,  on  ^eceaber  16,  132€,   the  deff^nd^nts  Frink 
MeD^raott  <^nd  Hu^  Johnson  aovcd  tbait  they  be  given  letve  to  withdraw 
tneir  <^n«««r,  and  in  li«B  thereof  filed  their  notion  to  dieaies  the 
•oopleint  (^reuAnt  to  Section  48  (f)  Ch.   110  of  the  ctivil  rr<)Ctice   4ct, 
(111*   3t«  B»T  ^t»te*   1985)  oB  the  sround  tont  it  mppe^^red  froa  the 
f»oe  of  the  coapl^int   thtft  iMre  th«n  one  year  h<«d  elapsed  ^fter  the 
dcnth  of  the   plaintiff's   inteetttc  tBd  before  -^n     otion  irna  instituted 
%g«iast  these  defendaLnts* 

One  of  the   noints  mnde  by  the  plaintiff  is   th  t  ths  oo\»rt 
was  without   jurisdiction  to  disaisa  the  isfend»«t  MCDsraatt    brewing 
Ooapftay  upon  its  plft*i  of  nil  H£^  oorpor'>tion,   for  the  reason  that 
this  eorpor-'tion  filsd  ita  genersX  appearinee,  ».nd  thereby  the  court 
w^e  given  juriadiction,   «iBd  it  «ss  "daitted  by  the  defendant  that 
1%  vse  s  ccrpori>tioB« 


hin^"^  '•  ■  .  -i 

&A   :,',..  ^:r. :..-.)■      J-'f-       „$<S^  tf' f*!??.*®^     f!      .^I^mmi&'i     W^^^B     i?#«|^«W«'.^     *II«I»««>1««6 

%Mm»f  ^ff^  *i  tt^ifl;  ^^  !5»  fe^v^^iiE^^sf-?  f:-  -:#  tun*  ,^801 

.'~«r{f  Id  Qii  *^  (tl  t^  )mitft»^  <»#  $miimi%m  $iik»i<^suf 

■i  i?>;r^   ^ffo  ttSiS.*   »»:««»   *jW^   #«i«i^aMWi ,  SWJ*  t«  •»»! 


s 

tutto  )^s  of  Ovocabvr  4,   1936,    in  f^vor  off  tbt  dofend-^nt  »eO«rmott 

Br««lng  Oo'   nny,   *nd  »   rwrort   of  tM?-  pTOoeedlngs  not  h»ving  b««n 

signed  by  the  oourt   nnd  «»ci«  ft    pi^rt  of  Xh9  r«'Oord,   wt  nrn  unable  to 

dotermine  vhotnor  \)]r  it9  Instruetion  to   find  tho   ^«r>«raott  Brewing 

Ooflipniqr  not  guilty  tne  oourt   erred  in  entering  tha  ^udgoent* 

In  the  o*»e  of  grtfiieki  ▼•   ut,   rxive  ^   Staunton  Jonl  3o. 

339  111.    po»   33,   tbio  oourt  beld: 

••«b«n  the  oourt  direota  the   Jury  no  to  the  verdict  to 
be  r^-turned,   it    is  not  neceas'sry  tht   ^..  Terdict  b*  -otufilly 
irritten  r**     fv«   aignod  by  the  Jury  "nd  retviTrr^f'   into  oourt." 

rove  thle  Itttnguege  of  the  oourt     i  '      iopt  it  in 

•ufjoort  of  the  motion  of  the  trinX  oourt  In  en^      i  ,.    Jadgoieift    in 

th«   iflit<Mit  r>?8e« 

The  defendnat*  iT^nic  MOi:)er«ott  <ind  Hugh  Johneon,   on 

Moeaber  16,  1936,   sored  tb  t  they  he  (tiven  le^^ve  to  irlthdr?v  their 

%ne»er  in  the  Oftee  tuid  to  file  in  lieu  thereof  ».  notion  to  iiaaies 

tlieee  def«ndnnte,   »hloh  motion  «roe  slloved,   for  the  re«eon  thnt  it 

wppt'^red   froA  the    t^o*  of  the  ooaplaint  th»t  oore  th»n  one  year  hAd 

elRpted  lifter  the  de^ith  of  the   plaintiff* «   Int^etnte  ^nd  before  the 

aotioB  «^B  brought  e^^inet  tbcee  d«fend<*nt9«      Kx.'»intiff '9  inteetf.te 

ditd  on  Jriouary  5,   1935,   'ind  no  motion  ve   instituted  ^^"•inet   Fr;>ak 

Mouerantt  r>nd  Hugh  Johaaon  until  ^^?y  7,   1936,   one  yenr  -^nd  four  aiontlie 

ftfter  the  dentil  of  rjl»intiff«8   inteet^tc.      In  thie  e<*ae  the  ^otion 

ngeiMit  these  two  deiend«»nta   ia  oontrolled  by  Oh.  70  9eo,   ^  of  the 

Injuries     ot,      (111,     t,      -r.    ?t«te.   1937),   whioh    vroridee  as   follows: 

'i^yry  il  be  00-jsenoed  »lthin  one  year 

nfter  the  dotb      :  a^^ 

FToa  the    iefen-ifliats*    sot  ion,   which  is   in  the  n'^ture  of  a  ioaurrer  to 

the  aaModsd  plending,   it   Hpne^re  the   "i^tion  ?»g«»inst  thea  w«s  eonusonood 

after  tho  ono  ye»r  period  prowidod  for  ftlio  instituting  of  eush  svit. 


JNm;  i/fsj^t  *«*^  ^*^^'*  ^'^«^  ^■^'^    '  '    ^^^  *®*^  A^-s.^sft*!^.* 

jtweiifi^  »«  »t^ivm^i  si»i*f  ,(VS«i  .**?,**•  ,11*36  •#»  •111)     •M  MltrmlAl 


Tilt  plaintiff  ffiAk«e   the  t>olnt  th?.t  where  the  pl%lntlff 
briact   its  "Section  within  tht  tt'^tutorr   p«ri»1  ^a  to  on«  of  th« 
d«f»nd<»nts  and  l*ttr  aowndc  to  ^s  to   Join  others*   the   pl««4in{|  •• 
>)aMnd«4  r«iKt««  b^ok  to  th«  6<%t«  6f  thr   fliing  of  the  original  ploptd- 

inc* 

In  oonoidoring  the  au«ation  tHo  3vpT»a)«  Court  in  th«  o^se 

of  Jay  ▼•   T^XftQtt.   361  111.   4S7,  a^^id  th*»t  tho  olslntiff  aaist  ooaplf 
^th  tho  provisions  of  the  Injurlee  ^et   if  ne  de«ir«s  to  avAil 
biaeelf  of  its  rroTislona^   %nd  &e  oust  bring  nias^lf  within  its   t«r«e{ 
tb">t   «B  ''.oended  oonplalnt  when  not   filed  within  the  tiae  required  by 
•t^itute   for  instituting  nuch   notion,   does  not  rel«)te  b»ek  to  the  tioe 

•f  the  filing  of  the  original  deelamtion.     The  oourt  3«lso  s-^ldt 

"The  «Hended  deolsr^^tion  set  up  n  different  st^te  of 
f^ets  AS  to  the  exercise  of  o-tr*  uron  the   r*tt  of  the  deoessed. 
It  oen  not  t«   s-id  th't  the   original  declp.r  tii^n  either  »t*ted 
f   onuse  of  motion  impc^'O^iy  ©'  defeotively,   t>eo<»u8e   It  at   ted 
no  onute  of  action  at  »11«      Bf  its  distinet  '="?er:i!ents  it   admitted 
oontributory  nenilgeno*'    'nd  »f»nt   of  due  o- re  of  the  deeer^sed* 
This  oourt  has  uniformly  held  th  t  if  n   ^aAintiff  desires  to 
sv^il  hi«9elf  of  the   -jroTlaiona  of  the  Injuries    vet   (>hili»B 
Stat.   Ohnp.  TO*   see.  B^)  he  asust  bring  hiaself  within  ita  terns 
»»nd  T'ro'visions.     j^rtraty   t.    Criio^tro    .r^ily^ye  vp^  ?^   111,   85; 
iUA&SLS.  ▼•  2hic^y.Q^iI^Y»  Jo.   yr^  111.   a73:    :  rllR  v.   .  fferless 
O'^a  lii^ht   So.     ■■97   111.   14:,- 

The  rule  is  eontroliing  in  the  instsnt  c^se  for  the  rerj 

good  vsiosoB  tb-t  suit  Ti>s  not   inetitutc'd  against  the  two  defendftntt 

KoDernott  nnd  Johnson  until  after  the  tioe  had  elapsed  within  whiob 

to  institute  an  motion  of  the  oharaeter  before  us.     Therefore  the 

eet^rt  properly  permitted  these   iefend«nta  to  withdraw  their  pi ♦»  ding, 

•nd  cllewed  the  notion  of  the  de^end'snts  to  dismiss  the  prooeeding 

sgniast  thea  on  the  (ground  thrt  they  were  not  properly  brcmght  into 

•ourt  within  the  time  provided  by  the  Injuriee  Aet.     The  judgaeal 

it  4f firmed. 

.    SmMTAI    AJiO   HAhl,    JJ.    COflOUR* 


•^ 

^i«?;««0  t**^  rtittiMH^  «^^  ^'^rt^  M^"s  ^t*ri  »ui  |@s  tijtiliX  »^  iM'^.  ta 
list.?-.  .#t  .a*i*|«!ai:>.  i|f;t  li   8rs^;j>  g««i:m?t**l  »i^t  '*'.^  i&lf.«.M|fs«^:!!'  ^^t  i.H* 

i^iW'ft  «ifei«  trwrn  ni^     ^msttrm-^dP^h.  imAm^-^  *«^'  *:«  '0iii-ilt  «<?!  t® 

itt  •ill         .  -      ,  . 

i|T*i*  mi-s^  -ret  *«5x?:-  fdi^ifa^i  ^tf  ^i  pitI.M'^fm&  nt-  9Mm  ««**    ' 

©#jffii  *tl^/.f«'!f  tlT»»'«ij  #&»t  tTfw  t*^  '*'''<«^'^  f«#»»r|i  tJ#  ««»  mM  i^tsltmii^' 


a  *U  |i«^  d%4,iAt 


51ARY    G, 

JOrtU    ■.  dkqIh,   >;obkita  3,  Fcfi'a,  y  ) 

JLTOE   V.    K>RD,    /RID  R.    ^  MlTH,    tUJ^^yJi;  ) 

SIlXTIIf   ZAOHA  <T   J.   FOHO,    aj.LiA;j^r  ) 

TORO,  ziJHAFnr  0.  soRo.j:'*,,  ^o*'  )   /.-■    Qimm  court 

MARlStL  >0R0  HAYiCa,  iC—.-^-v^  »    '^  ^ 


••   Pil-      ,  /)  OOCI  OOUITT. 


OItT  OF  OlilCi^aOt   A  Munialp«rl    vorpora.tion« 


93I.A.  621 


llfl*    PRXSJDIHG  JUSTICE  HS&Xl.  0£1.ITERI;9  7AZ  OilNIOM  Of   THC  OOU)!^. 

i'i.alntlffs*   «etlon  agnintt  tl)i«  Olty  of  Obiomge  Is  f«r 
Aaasges  «il»g«d  to  hnra  resulted  to  tta«lr  property  b«9Ru»«  of  th« 
ooiMtrvotioa  of  a  l«o«il  iajiroTeacnt*     Upon  r»  tri^xl  tii«  e^««  «.t«  sub* 
mltt«d  to  the  Jury   ^mX  «  verdict  »at  returned  In  f«>vor  of  the   pl»ln- 
tlfft  <&Bd  ogalnet  the  defendnat   in  the  sua  of  0L3«167»      'fter  deny* 
lag  flMtlom  of  the  defendant   for  9  ner  trial  the  ocajrt   ^■n'---^-*.  j[udg* 
■emt  ft^laet  the  Olty  of  CJhlOsigo  in  the  itovi*  <MiouRt, 

Fro«  the  f«ote  In  the  reoerd  it  'jp^e^ra  th'^t   r*^st  Illinola 
street  la  s   ^mbllo  street  extending  in  in  easterly  ^nd  f^aterly 
direotioa  in  the  Olty  of  Ohl0>)j:o;   that  Horkh  "^iibHSh  «venue  is  o 
publlo  street  extending  In  e  northerly  »nd  southerly  direction  in 
the  Olty;  thr-t   plaintiffs  are  the  owners  of  property  oo«monly 
desorlbed  as  bO»53  lAst  lUlnols  street  in  the  uity  of  Jbie^go;  th^^t 
the  west  i.lne  of  the  property  ie  100  feet  eaat  of  the  et.at  line   of 
ttorth     Abash     renue  «Lnd  the  property  h«.a  a   froirilnge  of  SO  feet  on 
the  north  aide  of  ''^et  lilinoia  atreet* 

The  loo^il  iaproweaent  out  of  9bieh  thia  notion  »ro«e 
eonelatod  of  the  oonstruoticn  of  "•  TlRduot  on  '■^•baah  A.Tenue  to  «eet 
the  lerel  of  a  new  bridge  aoroee  the  Ohle«»go  Hlwer,  whieh  la  aoutk 
•f  F.ast  Illinois  street.     Ibis  «lae  involTed  the  lowering  of  the 
ISTtl  of  iast  Illinois  street  by  depressing  it  auffioiently  to  provide 


fe«fs 


:0  tt»-?|si!5     >,\ 

,1 


*ifmm  *^^l 


.L 


tmt  \<^^m  to  t^l^,  mi  at  $0itm  9jtiMAUl  i^m^  &HH^  m  &^i^^u 
i^  mil  ^«««  ^$  %^  Jt^9  #*«$  ^l  mi  %»%9^mq  ttdi  t$  «fi|i  »it99^9iiS 

tm  im^  Oi  %«  flsi^B^ison  &  m^  %ttm»t%  *^^  Md.  tumpt^  0»»i(m  M$m^ 

.    %        '■  -■■■.■  ■■  "■■■■■■ 


8 

th«  aftoevtsry  oXftarnaot   for  traffle  pkataing  uncScr  th«  n»v  !«▼•!  pf 
W«l>ft«li  a-r^mit.      A.t  the  enat  lin«  of  th«  ^inlntlffa*    pTop«rty,    "'i»t 
lillBoia  atract  vna  d«pr<»«a«d  abcut  two  f«»«t  ei^t   InobAs,   and  p.t 
tka  waat  lia*  ^bout  four  f#«t  •i(^t  Inches  below  ita  old  level* 
There  waa  no  ohnage  m«id«  in  the  lerel  of  the  aldiewi^lk  in  front  of 
tlM  plalntlffa*    property.     An  Iron  ruiilag  ^b^ut  three  feet  aix 
Inebes  in  height  w:\»  plnoed  on  top  of  the   retaining  ««11  along  the 
eurb  for  the   proteotion  of  pedeatriftna.     Thla  railing  extended  across 
thft  entire  front  of  plnintiffa*   property  9Bd  «  little  beyond  ita 
enat   line.     In  the  renr  of  pl^intiffa*   preaiaea  there   ia  an  18  foot 
all^y.     The  eleT!\tleB  of  the  upper  level  of   '^abwah  twttBue  nt  the 
point  where  it  intereeota  thia  alley  i«  mbout  40  inehea  above  the 
old  level,   and  to  eH»ot  the  nee  level  only  n.  kXi^fikt  elope  extending 
36  or  30  feet  from  the  intereeotion  wfia  neo^asary. 

At  the  tiaa  of  the  oonetruoticn  of  thla  loo^l  inproTMiMtl 
the  property  of  the  plaintiff  a  eonaiated  of  '^  briek  building  uaed  aa 
a  rooain^  houae.      It  oont^siined  eight  flAte  of  aix  rooaa  enoh* 

The  plaintiff a  Introdueed  two  witneaseo  who  testified  «a 

to  their  opinion  aonoernin^  tbe  naount  of  the  'l^^oage  to  the  plxintiffa* 

property*     One  placed  the  danago  at   031,500,   «nd  the  other  at  430,T)0» 

Three  witneaaea  teatifying  for  the  defendant  at^ted  what  in  their 

opinion  «ne  the  extent  of  the  daatge  to  the  plaintiffa*   property, 

and  all   plaood  it   at   ^3,000.      Donald  T«   Morriaon,   one  of  the  witneaseo 

for  the  defendant   teetified  in  part  «)a  followe: 

"At  your  request,    I   oade   sn  ex««ination  and  inveatig  tion, 
in  orrler  to  apprwiae  the   property  in  question,  which  exaain<*tion 
eonaiated  of  oonaultin«^  the  B^^p  ^epartsent   «fl  to  location  nnl  site 
of  lot   *<nd  '>alty  oenneotions,   and  the  i^llding   ^Opurtoent   record 
<a   to   *iOoea3  of  the  building;    checking  the   record   in  th«>  Oounty 
iOaoaaor*a  office;   consulting  the  r'toorda   in  the  County   Fra-^ surer* s 
and  County  01erk*a  offices  as  to  gener-^l  taxes  »nd  the    Recorder's 
•ffi»«  on  recent   aslos*     I   also  made  an  inspeetiun  of  the   oreoises, 
tho  area  of  the  lot  and  the  change  aade  by  the  erection  of  the 


■«i«nF#i:  fci4»  «#!  TelasT  eai!o«ii,  ji%l*  :l%»f  tmlt  'im0»  i»il  !«»»  »it* 
aria  3f«st^  ■aentfi-  *if»^«v,|iiaii#1E  ia?«-|i«#:  .,^^  «W 

»{>i  %i!ie^i«i  ♦1*^11  ^  feus  t^^-  -sifS 

««t«^  i»l  t«  it  »«M*  «*«i»»t-..  ■>.^'i^    ••ftii  #•«» 

.,0.-'''      '  '    '' 


'iisliiuib  %T0au«  brldgti  nnd  iw^ppro^oh  &ni  obttln«d  tsll  loo<il  infonM- 
tioB  th'>t  1   thought  r»s  tk*e9»»%Tf  «(•  to  truoklBg  r^ielllties   ^nd 
th«  ui«  of  both  «i>p«r  »n(l  lo***r  l«Telii  on    »ftba»h  -«v<?ru««      I  •'•d* 
•«  study  of  tbA   rent*  of  «o««   fl.ft«eii  w«r«hou«««  In  tb«  Olstriet* 
both  dry  nnd  oolvl  atoraig**" 

Tb*  Slty  eonterfi*  thtt  notirithtt^ndin^  tb«  "vitatcs  t^orritoa 
h'^d  not  tftstlfied  th«t  vhitt  ht  found  in  th0  reoords  in  the  offioe  of 
th«  Asseseor  of  Oook  Coi:nty,    Illinois,   fora«d  ftxf  purX  of  th«  bosis 
upon  vhiob  he  estlnnted  tht  dsA&ge  to  1^«  plaintiffs*   property^ 
eounssi  for  th#  plaintiffs  f«s  p«Talttsd  oTer  object ions  of  ths 
dsfendsnt  to  introduce  in  evldenoe  tne  r^lu«tion  found  upon  the 
A^ss«ss«T*s  r«eords«     FlAintiffs*   ixhibit  He.   9  shovs  the  reeords  of 
the  office  of  the   /SQCssor,  vhloh  disclose  e«ong  other  things  the 
«Tea  and  cubic  dimensions  of  the  building  on  the  pro'perty;   th^t  the 
building  v^e  51  ye^rs  old  vhen  the  ooastruotion  of  the  loonl  iatproTe* 
sent  «%8  oofluaeaoed  nnd  &2  ye*>re  old  when  the  comtruetion  w-ns  ooapleted; 
th^it   it  contained  56  roone*  S  toilets,  9  bnthrooss  snd  8   firepl<!.ees; 
th- 1  the   floors  were  constructed  on  vooden  Joists;  th«<t  the  b^tseaeat 
ooT^red  the  ooaplete  area  of  the  building  nJxA  had  «i  dirt  floor;   that 
the  intsrlor  finish  of  the  building  «->s  of  pine  wood  %s  well  as  h'^rd- 
wood;   th'-t  the  building  v^.*  lighted  by  ^ma  ln«ps,  had  'i  s#ene  founds- 
tion«  n  fl«t  roof  and  thnt  the  cowering  of  the  roof  w^^e  of  tar  sad 
^raweX* 

The  records  in  the  office  of  the  itsfcssor  of  Oo.ik  County, 
Illinois,   nhioh  were  introduced  in  eridenee,  ehow  thnt  on  the   Asaessov's 
records  fox  1330  the  pl^intiffe*   IsAd  ^»s  walued  -t   ?53,340,   the 
building  thereon  «it   130,848,   seklng  »   total   waluation  of  174,488,   sad 
that  the  Assessor's  waluatioas  for  19?1  were  194,585  for  the  laad« 
$4,80a  for  the  bulldlas*   aeklag  a  total  waluation  of  |39,S87,   ehowlag 
a  decrease  la  waluations  on  the  Aeeeeeer's  reooTds  of  t45,101  as 
between  the  two  years  ia  qveetion* 


00 


■  t^&sJ^b  *M»©  ham  ««»«« 


.  •■•«l  IB**  aff€>i#£»i«^f'  «♦«•««'  ■  t-'iiH* 


4 

Tti«  eourt   inttruetod  the   jury,   orpx  th«  objtetlon  ef  th« 

d«feBd[<tnt«  «•  to  tht  Ottnaidcr^tloa  th«  jury  sbofuld  kItc  to  thit 

•Tld«no«  SB  follows t 

*Tho  court   Instruot*  the   jury  th  t  you   «!>ould  not  t«ko  at 
oonoluoiTO  OYidonoo  of  v->iluc  in  this  ^f^m*,   the  viio   plsood 
vi::on  th4  property  Isycxtte  by  the  ^Bseseor  of  Cook  Oounty, 
Illinois*'* 

%ttd  tho  City  of  Chiaigo  urges  upon  this  9pp««l  tli^t  the  reoerds  of 

tlio  Aesossor  of  Uook  Couatja   Illinois*   showing  the  v-^lun^tion  pl^eod 

by  hiM  upon  the  plaintiffs'   property  for  purTK>ves  of  t^x«tioa«   v«re 

Bot  ooapetent  OTidenAO  of  the   fmlT  eauh  aarket  Talus  of  plaintiffs* 

property  -^s  agoinet   the  defendant  oity»  And  oite  in  support  of  its 

contention  the  onee  of  ^aerio^n  Steel  6   OoPiHir  rlntt  Oo.  ▼«   ^iltor^ 

300  111.    ^pp«  175^       In  thjt  Cist  the  oourt  held  th^t  whero  property 

has  ft  aarket  T^lue  STidenoe  as  to  its  esses  sod  Ti^luation  is  inooo- 

potent  «Bd  iaaiitteriel*     The  defezklnnt  also  oit^s  the  oisc  of  ^SjJ^  y. 

Saalswood  Eler-ted  ?v«   '*..   Co..    ""^"i  ill.   2?3,   vhereia  there  vss 

InTolved  ^  oondeanatioB  of  land  ooovvpied  1»y  store  buildings  for  the 

right  of  way  of  an  eX«TAted  railroad*     The  Oupreao  Court  held  th^it 

it  would  be  iap roper  to  introduoe  «s  eridenee  the  Aesessor*s  stnteotoat 

of  Talus  ae  shown  by  s  tax  reoeipt.     The  oourt  upon  this  (m^stion  snidt 

'The  ASesssor  hiaself  (Right  hare  been  n.  oonpetent  witness*  but 
his  st^tsttent  of  ^9100  «s  shown  by  n  tax  reoeipt  "ts  not  oo»- 
petsnt*      .  oth   renson  and   weight  of  s^uthority   ire  •iV'lnet  the 
ooapetenoy  of  this  eYidence.      (Qudlor  ▼•  M.  AM.    it.    ^.   Oo.  77 
IOW«,    413;   ^iissi  r.    -^-aUrg^d  Qg.    5   Jray,    40;    YffXi|f   i^a^   y^,    ^.gy^g 
^ftilwar  w'p.   T.    Sddy.   4?   Ark.   5?7:   10  *«,   <   lag,    £noy.   of  l^*,  - 
3d  sd.  -  11&4S    tewie  on  JMsineat   Joa^in,    s<*o.   448}   Uills  on 
tainent   Ooaain,    see.   173.)     Th%t  suoh  ewidenoe  is  cf  «  eh^rnoter 
liable  to  have  an  iaportant  Influenoe  on  the  jury  oannot  bo 
doubted." 

The  opinion  of  the  supreae  Court  in  the  ones  of  County  pf 
Me  roe  r  y,    .oXff.   oS?     lU.  74,  w*e  to  »  like  effoot  oonoerning  the 
ndaissibility  in  eyidenoe  of  the  «seossor*8   records. 

Whilo  this  is  ths  gener<a  rule  £,oy«rning  the  -daiosibility 
of  STldSBoe  of  the  ^^moter  offered  in  thie  osee*  etill  the  question 
kore   ia  whether  the  eyidenoe   introduced  was  of  suoh  a   prejudioi'sl 


b»»»J^  «*!*«!& Ir^v  ■^^  .,rfi ->•...;-   ,  .  v^f« >■.■»',.;■  f.-**^i^  t«  ««•«•«•  A  «di 

*^timMiM  te  ftiaMLsT  ^»#faffi.  Hit.'  :1^  tiTSts.iir^ofs  toii 

it*'i  ■**•  i>$$m*i»  «*  *tJS®  Jtee  «t?': 

t*-=  «^ti  ,«hia'  «.||;x  ecis; 

;E>^.'-'S  a^litt»itp  *li(#  a»{£Sir  rs;ti$».  «^     .iililNMNr  »ii«  «  f-- 

.',■'■''■.■  *  ...  & 


i 

rn^tur*  «•  to  (alslA*4  the   jury.      «h*B  »«  omm  te  •xnatin*  th#  T«oor4 
«•   find  %h«  Terdlot  of  th«   jury  for  th«  sua  of   ?13,I67  wna  within 
tko  rtm^e  of  the  prloct     testlflsd  %•  by   th«  re«I  «ot«%t«  ozportt 
who  t«»ttlfl«d  for  both  aldos  of  this  Xltlirntlon. 

Tho  reply  of  tho  ;^l»lntlfft  to  tfe*  error  oo«pIftln«d  of  by 
th«  d«f«ndn&t  Olty  it  thnt  «n  ez?;jaln»tloa  of  the  o»«#a  oalled  to 
the  «>tt«ntloB  of  this  oourt  by  the  deft^adnnt  dleoloses  th'^t  in  «11 
0f  these  0n8«e  the   pl^lntlffe   te^ttifind  on  dlr^ot  eirnmlmtion  for  the 
purpoee  of  evtat-^lnlAg  the  iilleg«tlons  In  their  bill  of  ooaal^lnt  on 
the  m2*stlon  of  dA«a%'et}  tht^t  the  plmlntlffe  In  the  Inatsnt  csae  did 
not  offer  »iny  evldenee  on  direct  exaaln(»tlon  %8  to  the  reeorda  of 
the  Aeaeeeor'e  Office  of  Oook  Oounty  :<i9  to  r».i.uea,   and  contend  that 
It  v«te  the  defendant* a  otm  wltneas*   In  reaponae  to  Interrog'^torlea 
by  the  defendiLnt*a  oouaael,   who  t<>atlflcd  th^  t  he  «x».aln«d  the  reeerda 
In  the  Oounty  ^^sceasor'a  office,  the  recorda  In  the  County  TrenaurerAa 
offlee  f>nd  the  Oounty  Olerkl*  office  as  to  genernl  taxes  for  the 
purpoae  of  e&Hbllng  hln  to  appraise  the  property  In  cueotion*     The 
plmlntlffa  further  suggest  th%t  the  ftdatlaalon  in  OTldenee  on  rebuttnl 
of  the  official  records  on  file  in  the  office  of  the  Aaaeaeor  of  Oook 
County  wfva  proper  If  for  no  other  r<>aaen  th^n  for  the  purpose  of  la- 
petohins  the  wltneea  Uorrlaon  nnd  for  Ita  effect  on  hia  or«>dlblllty 
»e  a  wltneaSf   wAd  nm  we  hawe  already  str^ted*  the  verdict  of  the  Jury, 
In  Tlew  of  the  tAstlaoay  nnd  the  f^^et  that  they  personally  Inspected 
the  preala«a«   wma  re».aonnble  in  amount  And  ie  euopcrted  by  the  ewldenoo 
he^rd  on  the  trl«l   of  the  cnae* 

In  dlacuaalng  the  Inatmction  auote<J  in  our  opinion,   th«  > 

8«preM  Oourt  in     -.nit-ry   ^latrlot  ▼♦   *tttaburgh,   Kt>    ^arne  f,p]  Ohio-^go 

Ry.   Co.   et  aX..   316  111,   675,  SMJcea  thie  int^reating  eomenti 

*oa  the  Queatlon  whether  ^   return  for  tax«!tion  is  idalaslble  in 
ewldenee   <ia  tending  to  ahow  the  v  «iue  of  property  there  ie   » 
eonfliet  of  authority,   naA  we  do  not  expretd  any  opinion  upon 


^Utt^.  snw  ^U^m-  t©  Sim  *iM  w5  ttis'i  «M^  1o  #«i:i&t»r  *0  .ft«.|3t,  If,,, 

ttiii^ii^n*  »ij«  «#  *i»^tl«  ^U  %sk  km  mmAtiim  «#«wf#if«  #«ir  ^mmm 
i!^#^^5w«j5  X^i^'««N»tisi«  t«Ml*  t«ii*  t^^"^  M?  -%e^  i^mzf^M  mf  t© 

«i  «Mi  ■ 

jmn.ij  «oiiSJ'.'v&  )4#.«'.  a«i*ir<j;ii«  .^-gsa  >»«&  ,*•»  fait;-   «*'''• 


tJi«  »ubJ«ot,   tut  th«x  Kr«i  no%  h«Xd«    in  aajr  ente,   tQ  ^«  a 
eriterlon  of  Tilu*  or  oonclu«lv«.     Th«  T*ti;rn«  did  not   ?\irr>ort 
to  b«  •.%(!•  by   th«  o'^ner  of  th«  ?irop«rty  ^mt  therefox*  h«d  no 
foro*  ^«   '»(lal»{tlons   of  vnli.e,    >nd  »h*ther  '^ialiiglble    In  eirli«»no« 
or  not,   there  vtmb  no  error  in  giylng  tho   Inttruntlon  to  the 
effoot  thut   thoy  were  not  oon«l\]SlT««" 

This   ooiMOBt  lias  n.  bo^^ring  up^on  tiM   ^7u**stiono«l  iastruetion.      ^« 

tnlnk  frea  th«  wholo  reoord  ths  vordlot  of  th«  jury  1«  «up  ortod 

}tf   tbo   t«stlaony,    nnd,   eto  «•   h^TO  nlre^^dy   ?^i<S,   w-^*  within  tho   r«a|g;o 

of  tbo  pri«««  tastifled  to  vpon  the  trl»l» 

for  tho  rt«)sons  st'^tod  tho  judgptenf   i«   -^fflrmod. 


,*i  n^Ojfei!:  '^ * i  « .^ nmm '-it  uwm 
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JIt8E   t.    COLXMAli,    JAUX8   H.    ^niHiH, 
1R>SK8  CH/L39ICIC  Bad  JCllM   H.    I'MlJi:, 
?aator  nad  Trustees  of  ^:e9ond  Baptist 
OlniTOh  of  ^yvood^  a  oorpor')tiona  «ind  / 
StCOMD   iAiTXof    JliHRCH   CF   iiAtSCGU.    a      / 

oorper  tiooc  /       / 

(Flr.intlffs)  AppsUe 
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CLYDE    F.    SiU'iiSCU,    ROSiHT   JnAHAM  *ikild      ./ 
litJ^Tlh   »Ol.»0TR£E,   Trustess  and' Oe«oA 
of  Seoond  iif^ptist  Oiuiroh  of   lAywood, 
A  •orpor-'tlo&t 

(iiSfSBdiH&ts)    AppSlJlA&tS* 
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OXf^ArXT  OOURT 


OCblf:  00l;KTT« 


9  3  i«A«  o  /^  ^ 


M.   FRESIOXMC   JUSTICE  mJSSl   OXLIVIJRSO  tH£  OPIHIOH  Of    7HK  CCli'?!* 

Tills  Is  «&  sppsal  by  ths  defsndtnts  frMi  a  dsorss  sntered 
}tf  the  eourt  o&  April  5,  19^7,  sad  its  modified  on  Aorll  B,  1937, 
«her«l&  tbe  court  found  It  h«d  jurlsdlotlon  of  tbe  aubJ»ot  oiter 
and  of  the   pxrtles  thsreof;   that  the  equities  «irs  with  the  plaintiff, 
and  ieoreed  th^t   the  def«Bd»nta»  their  ^^gents,   solicitors,   and 
attorneys  be  persnnently  and  perpetusilly  r4»str*lned  ^nd  enjoined  froa 
in  any  a«nner  or  mpj  Btoleatlng,  hindering  and  interfering  vlth  or 
prsTontlng  the  plaintiffs,    r^sT*  Jssse  «•   Col#tti»n,   Jaaes  H.    :>f(lther, 
Moses  Ch»dvlok,  nnd  John  H.   Prloe,   froa  perforodng  t^eir  duties  aa 
pastor  «nd  trustees  of  the  Second  Baptiet  Church  of  Uvy^ood,   a 
eorporation;   sod  fron  holding  any  seetlnga  oaloulated  to  destroy  «ad 
prevent  the  orderly  funotlonlng  of  the  pi>iintiffs  In  tb4*lr  dutlea 
so  pastor  and  trustees  of  the  churtfi)   and  fron  further  withholding 
the  keys  to  ths  efauroh  fro*  the  f^er,   Oolenan,  and  froai  further 
attempting  to  oust   aisi  froa  the  paetorage  of  the  church* 

This  decree  r^s  hissed  on  the  <^sended  ajnd  euprleaental 
ooaplaiat  filed  April  3,   I0S6,   to  which  the  defendants   filed  an 
aaendod  answar,   and  the  cause  W9s  thereupon  r*?ferred  to  a  tfaeter  In 
Ohanoery,     Pursuant  to  the  order,  testlsony  trae  heard  before  the 
Master,   nnd  at  the  eonoluelon  of  the  henrlngs  the  Knster  filed  hla 


Z8&QZ 


»  ,^o©!i?^«l  t©  ^wrifCf(>  *»lt«ifi*«  ^»0a»;S  aat  t«  t&tsttsin*  feac*  •sottisq 


t 

r«pork,  wti«r«in  th«  M^^^ttfr  reooAtM&dcd  tbat  thu  court  griftnt  nM 
iBjunotioB  «•   priiy«<i   for  sg'tiinat  th«  d«fcndnats^     Cbjeotloas  »«r« 
filsd  and  oTtrrulsd,   th«   s^mt  tc^  stand  «•  «Yo«ption«»     Aft«r  a  f^ll 
iMRrintf  b«fer«  th«  oeurt  on  tn«  exo«ptlon*  tn  th«  Master's  report* 
tb«  oourt  «nt«r*d  n  d«or«e  j^rKnting  th«  lnji:inotlon« 

In  dlaoutalBg  tbi«  ar^uMnt  of  th«  defendant  a  b^Xov*  tha 
oourt  is  vithout  tha  nid  of  a  brl^f  filad  by  tha  olttlntiffa,   ao  tlia 
autojaat  will  have  ta  ba  dlsoua«(«d  fro«  tba  standpoint  of  tha 
dafendi^nta  In  their  brlaf*  wlie  ftppa^l  fro«  the  ^•er^e  anjolain^  thaa 
froa  doing   tha  aeTarHl  thing*  santioned  in  the  deorttBm 

Tha  first  cuaation  »•  will  oonaidar  ia  vhather  tha  oourt 

h(^d  juris'Uotioa  of  tha  avbjcct  nnttar  of  tha  oontroT«ra]r  rr*»cBtad 

to  tha  oourt.      It   ia  wall  aatnhliahad  by  fluthoritl^a»   not  alona  in 

thia  Staita  but   In  tha  a*Tar«>i  atst«e»  th'^.t   th«  oourta  e«nnot   int^rfara 

with  tha  diaoiplina  of  tha  ahuroh,  aith«r  with  ita  «aab«rs  or  ita 

offioir^la*  «ad  thit  thay  hft'?o  ao  Jurisiiction  of  reXigioua  or 

aooleaitatienl  oontroveraiea*     Oaa  of  tha  ODioea  oniled  to  our  sttantioB 

ia  th't  of  fuaflall  ▼•  g^aJJL*  ^^^  I^*  73*  n^ara  ot^r  Supraoe  Oourt  bald 

that  a  oourt  of  ohnnoary  hJtd  no  Juriadiotion  of  tha  aubjaet  ivittar  of 

tha  oontroT^ray  in  tha  o<v«a»  and  it  n-nu  4sid  by  tha  oourt: 

"Tha  obiaat  of  the  bill  ia  to  hara  r  eourt  of  oh«noary-  by  ita 
prooeast*  naauaa  control  of  tha     ration  of  nn  aoolasiaatio»l 
tttbunnl*  daol^ra  tha  extent  of  its  Jurisiiotion*   exaJiina  tha 
regularity  of  ita  prooaadinga  nnd  rr^^ie^  ite  jndg««nt««     Tha 
oivil  oourta  dfftl  only  with  oivil  or   rrop«^rty  rights.     Thay  haTO 
ao  Juriadietioa  of  religioua  or  aortlaai'^atlool  oontrorcvrsiaa. 
Cur  oonetitution  nys;      'The   free  exeroiee  -»nd  enJoy:Rent  of 
raligioua   prBfea«ion  xnd  worahip*  without  <1iaori«it.ntion,   aholl 
foraTar  ba  guarentaed**      Sueh  freadeat  of  reli^^icua   crofeasion 
and  worship  oannot  ba  aaint^inad  if  the  oiwil  oourta  any  inter- 
f^-re   in  aattara  of  ohuroh  ort;;<itnirntion,   orfed   nnd  diaoiplina* 
oonatrua  tha  aonatitutien*  oaaoaa  or  rulea  of  th*  ehurah  fiad 
regul'te   <^Bd  r«Ti«e  ita  trinle  'vad  the   prooeMing;a  of  ita   .overn" 
lag  bodiea*     •   •   •     •   but  if  tyrrfnny,    foroe,   frt.ud,   oppreasion 
or  oorruv'tioa  pr«v»il,  no  oivil  reaady  exiata  for  auoh  nbuaa 
exoapt   where  it   trenohaa  uoon  aowe   property  or  oiTil  right*     Tha 
ordianry  oourta   hrre  no  eognixeaae  of  the  rulea  of  n   religioua 
or,^'^ni^«'tion  or   oth^r  irolunt   ry  risaoai'ttion*  nad  o^nnot   oonaidar 
whether  thay  here  b#«n  rit^htly  or  T'rongly  applied*" 


fe»#ii«p4i^lr»?l8«»T^e(* #.«■«»  Mt  t#  «»#*«»  t&h^im  '^i^.^a' Ilia  e#iflj»ifc«Jisu»'t;  &*!rf 
«£  m4l9' fm  ^'^utitMfm  \^  ^mtiM,0m  Urn  »i  H    *9imt)  Mi  «t 

'*#>  tvi-  »t'.«>«rsRa8;-.  ®5fi  -Ji^rfe  t*if«'l^'  »i'ii«fs»i«»  *rfl'"tH^  ««M^i»iife  *ifi  ifflw 
'm  ^mt$lM%  ii&  mit'^iMiftifi  m  urma  -^t  tm»  hkm  tiir|»i»ifl%# 

»M  ^'    .  ■    ■  «*  *i  "■' 

fiV-  ...  .  -l 
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IB  Ml  t«rll«r  ensc  •B«itl«4  Ohf  tt   ^l.v.    QlMaafr^  6t 

111*   SOdf   th«  9ourt   1-  >.>oB  tbe   svibjeot  v«  nov  )iaT«  uaAftT 

eoRsldlA ration  tald: 

"Th*  nlnlit«»rc   In  «   I<ig«!l  nolnt  of  vl*"*.   It  n  volunt   ry 
■•■b«r  of  the    iasool^itlon  to  i^biob   ne  belon^rs.      The    position  is 
not    fore«cl  up-on  hioi^  h«  ««9li«  it.     He  %eoep»ta  It,   v'ith  "-11  its 
tour;i«n«  ^n.^  eon««<;'u«no<>8;   wltti  «ill  tb«  ruX«ii  sad  l».ws,   ^^nd 
atuioBS  than  tubtiatin^,  or  to  be  a'>v:e   b7  oom^^tvnt   authority; 
and  ooB«  wt  pAft«sur«  ^nd  ?lth  ia;ninity,   -<)bnndon  lt«      If  they 
»«rt  aeroiftjl  «»»i  r*g-'T4f\ii  of  oonsolentlcnss  »on»Pi<»9,  be  hnew 
it;    if  they  were  Tbitr  ry,    illib<^rnl,   and  r»tte«ptec3  to  -^hs^in 
the  tbou^tft  »nd  oonsoienoee,   n«  Kn^^iv  it*     They  omn  not»   in  <)ny 
»vent,   endeaser  hie  life  or  liberty;    iatj^tir  ^ny  of  hie   rcreonsil 
righte;  deoTlre  hi«  of    jroperty     ocuirftd  under  the  1-^-s;   or 
interfere   Htb  the   fre*  eTe-roime     nd  ^njoynent  of  reii^^ioue 
profession  snd  ror»hi?,   for  the»e  t'le  nrot#<rtod  by  th«  oomti- 
tution  -^nd  live.   <*   •  *   'the  only  re«*dy  «^hloh  the  sieaber  of  • 
▼olunt'>.Ty  Aasoointion  hHe»  vb«n  he  i«  dies-'tisfied  vitb  the 
fToeeedihi^e  of  th**   body  with  which  he  ie  eorm#oted,   is  to 
irithdr^*   froffl  it,»     XfiZDttU.  ▼•   ^^g^»    (infr^j,)'* 

Applying  the  theory  •vpreeand  in  the  o>>««e  from  vhieb  fre 

lieTO  «b«T«  quoted,   the  oourt  vnn  in  error  >-heB  it  ner«tnently 

enjoined  the  defeflditnte  fro«  taking  euoh  part  us  they  deemttd 

neMSflftry  in  order  to  O'^rry  out  the  pur^Minee  for  •'hieb  the  rhuroh 

vse  orgAniROd.     In  wntt^ro  of  this  kind  the  prineip-l  question  to  b« 

oonaidered  ie  th  t   of  injury  to  prooerty  righte.     il?iintiff#» 

ol»ia  doee  not   involTc  ^.  oiTil  or  pr«j»er%y  rigbt«  nad  fro«  anything 

«e  h«ve  fot>nd  in  the  rftoord  it   doee  not   '<ipr>enr  th'^t   the  defendnnte 

b»Te  interfered  with   '^ny  of  the  oroperty  right*  of  the  9l»lntiff 

»nd  bis  aeeooiatee.     Under  the  authorities,   «hieh  eeea  to  be  in 

ao««rd  upon  thia  aubjeot,   the  plaintiff  SoX«««b*s  right  ^s     rator 

to  the  ?}e««ad  daiptlst  ahnroh  of  Iteywood,  lid  not  oonetitute  % 

property  or  oivil  ritrbt,   <tBd  if  the  aeab«rs  of  the  ehuroh  reg^^rdad 

it  aeooesAry  th»t  t>laintiff  Colea^n  «s  p«.at«r  of  the  ohuroii  be 

disaisaed,   this  *««•  a  amtter  orer  »hiob  the  ohuroh  tt#«b*»ra  bad 

oontTol,  *ad  the  oourta  will  not  interfere  with  the  disoipline 

exereiaed  by  the  ohurob  aeabera* 


i 


uiv^ai 


l^&^v^«^  li&'tsi^  !%j^'4-|io  «i.ti%«iUtNft  $tjpif„t,l  <Ni«  fi^^*;!  lUriU^  ««  t^*(S#3:9 

««l ^UNs^^jiigti^  tilt  I#':'t4»tft«l  #j|i'.«.vA»i:^  ttU«kM£4.$»^  ^M^mmm  At 
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Uad^r  th«  Ir'r  th«r«   Is  no  f'*ot  h«r«  rhioh  wouI<!  ^uatlfy 
th«  •ntry  of  tb*  7^«ra^ii«nt   Injunotlon  «bloh  prev^ntd   the  offlQ«r« 
'«.■  »<»11  &•  th«  »«nil>«r«  of  th*  obvroli   from  •x*yolaiiig  th*  right*  they 
had  an<l«r  th«ir  oburob  ori«%nlt«tlon* 

For  th«  r«<^sGns  9t  t«d  the  d«er«0  •nter:^di  ^y  the  oouTt  v'^e 
^rroiMoue*   «jftd  it   la  therefore  n^vernect*   iiialudiag  the  order  th^^^t 
r.cut   injunction  be  entered* 

13KCHEI   H]^V?.!IJtKD« 


■■■'■  y    fi 
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I»DI?lOUfX.  fomt  A    CABINET   S1«V 
QOHii  •vilify   ^    oorp.. 


App«ilnnt« 


1     29  3I.A.  6  2^ 


Tlkl»  it  «n  «P;e*^i  t^y   (i«ftB^«int   fro«  a   ju^j^        '  in»t   It 

for  th«  sua  of  i^l,800«0"',   ent«retl  In  the  Munlci|«»l  Ooyrx  of    Dhio^jso 
oa  July  8,  1336«   la  aa  «»etion  brought  by  plnlntlff  ^^gRinst  def^nd^nt 
to  reeoTer  for  l^bor  and  ai^ti^rlala  furnished  by  plslntlff  to 
defend^^nt  In  ti>e  Inato.Ilntion  of  anoil  burner  on  d^fead^tat'iB  pr««lte«. 
The  triftl  «»•  before  the  eourt  without  n.  jury* 

The  ooaplalnt  filed  in  the  o»»30  oh-srges,   in  sul>8t<*noe« 
th  t  on  or  "tbevt.  June  4,   13?:^,    ;laiatif^    nubmltted  n   proposnl  to 
d«fend«Bt  to  furaiflh  defendi^at  oert'^ln  I'jbor   >nd  mg-tftrlnli   for  the 
lnetnll<*tion  of  rtn  oil  burner  on  defpn'isnt'e  premise?*,   '^nd  th  t  on 
June  30,  1933,   rln^iatlff  4nipple«ented  the   first   propoanl,      vot^  the 
original  aad  euppleaonttjl  propos^^Ia  were  in  the  form  of  letters  froa 
pl-slntiff  to  defendant.     It   is  further  nlleged  th«t   on  June  30,   1933, 
defend'»nt  soeepted  the  rropoe*!*  '^nd  exeouled  a  oontr»ot  of  whioh  the 
two  piropoe^le  wre  tmdw  t  rl*lntiff,   in  siooor1*noe  with 

the  terae  of  the  eoatr^ot,    rurni«hed  l:nbor  tad  aeterinla   for  the 
iaet^llfition  of  the  oil  burner  -^nd  ecuipment,   <•{»  o   liod  for  by  the 
•ontr:iets   th  t  on  or  »bout  Mo^eaber  11,   1«>S3,   plaintiff  oofllet^d 
the  furnishing  tnd  install ntion  of  ttts  oil  burner  tad  eouipment,   in 
?>ooord-4no«  v-ith  the  directions,   orders,   instruetions  ^nd  renuire-a'-nt* 
of  defenJ-^nt,     nd   in  «ooord')noe  vitb  the  oontr»ot,   all   of  »hioh  wqs 
eeeepted  end  ^prroved  bjr  the  defeniaat;   th  t  there   is  due  the  plain- 
tiff froa  defendant  the   sua  of   $1,941.67,    there  hsving  beea  paid 
the  sua  of  !^Sb7«no  on  nf^oounti   tht   in  »ldition  to  the   ^aount   of 
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il,Ml«67«   there   Is  due  plftlntlff  froa  defendant  tbe  euia  of    '1,013.57 
S99  work,  l>>bor  »nd  aHit«ri«la  whioli  were  neeeseltnted  tor  re^aon  of 
the  deff^nd^nt   r«tlllng  to  Install  9  boiler  of  the  proper  <^iid  ngrt^ed 
enpneity,  *"nd  tht   the  ^^^me  vere  furnished  9t  the  speeiflo  ln8t«!no»  «ii4 
r«<iueet  of  the  defendant*   »nd  were  not  ineluded  in  the  work*  l^bor 
imd  amterioLle  to  be  furniahed  in  nfinoT<in.nae  with  the  orlgin)<kl  oontmet; 
tli!tt  the  ohnrt^e  for  ttn»  inbor  »nd  anterlile  furni.^hed,  were  the 
fulr,   re-^e©n"ble  and  euetomary  m'-rket  chTscee   for  the  libor  nnd 
•eterlftle  «e  of  the  clRtes  furnished*  ^md  th^t  defenlnnt  hias  <ipproTed 
nil  of  the  work  and  h«e  %g^re«d  to  p«]f  the  ehnrges  "ikbOTe  set   forth; 
thflt  there  is  due  the   pl^^lntiff  froa  the  defend-vnt  the  sum  of 
tS*955«34*  whioh  eua  the  defendant   h«a  repeatedly   oretsieed  to  pay, 
bat  failed  to  do  so* 

;>efendnnt  filed  an  fliffld'vit  of  defense  '^nd  a  oounterolnim 
r«oitln{(*   in  subst^^noe*  th  t   it  adiaits  the  execution  of  the  eontr«et, 
but  denies  th^t  plaintiff  furnished  labor  and  <a»teriale  in  and  ftbout 
the  instnll»tion  of  the  oil  burner*  and  ecjuipaaeBt  es  o^lled  for  by 
the  oontraot;  denies  that  on  or  shout  Noreaber  11*  ld33,   pl'^lntiff 
ooapleted  the   fVirniehing  nnd  instxllstion  of  the  oil  burner  and 
ec}^iip««nt   in  Aooord^noe  ^ith  the  direetions*  ord«rs*   inetruotioaa 
»nd  reauireinents  of  defendant;    lenies  theit  irork  v^»  in  ^^ooord^.noe  with 
the  oontr«»et  ««nd  th^t  the   instnllivtion  of  the  work  »ne  erer  »ooepted 
•v  epproTSd  by  defendant}   et'ites  th*t  plaintiff  did  not  oosnly  with 
>iny  of  the  t«»r«s  of  the  eontr'^et;   th^t  the  burner  plaintiff  inst)slled 
fniled  to  bum  oil  efficiently     nd  failed  to  giwe  consistent  perfora- 
ejM«;    th-it   plaintiff  f-^iied  to  ooopernte  with  the  defendsnt   in  the 
iastfillntion  of  the  oil  burner  *nd   failed  to  eonneot   in  '^djust^blf    sir 
register  with  high  pressors  oontrol  so  th'it  ^  oonsteat  r^tio  between 
•11  and  eeoondnry  elr  for  ooabuetiea  y»B  a«lnt'tiBedi    thnt   plaintiff 
felled  to  notify  defendant  th«»t  the  burner  wms  completely   inet?»llei, 
end  thet  the  installetlon  wna  ooaplete;   th  t   plaintiff  w«*s  iidTised  ^ 


."£'#i.(rs$t«ije»  .<^  bm  ^m^i^^^  %q  $_i%»M1tM:  «^.'..iN»£ll  :N9^««%a@ 
■"'  ••  it>Ri«jE^  mat  iiiimj^-  • 


s 

MMqr  tlatt  %h  t  lt»  dclfty   in  aeouriag  a.  •onaist«nt  op«r!<^tlon  v«« 
onuaimg  ooAaidernblt  dlstr***  fin»A0i«ll7  to  dafftiidnnt*  but  th«t 
plaintiff  wns  inAlffarant  to  thla  itdTloe;   th  t  T)lilntlff  f-.lled  to 
eoT«r  tho  hot  oil   olp«a;   th^t   plaintiff  ^ec-pted  th«  oontr^et   iLnowln^s 
tli'it  th«  boilar  whb  tet   In  n  t#«por-»Tjr  ooaltloB  and  th?t   It  ln;ter 
««iild  be  rftQvilr«d  to  oh:^jig«  its  lnftt«tXlatlo&  irtMB  thi*  pora^nent 
pMiitloft  v*)a  fln«illy  r«»df,   ^^Ad  grT«  ita  ooaaant  to  operate  In  % 
teHpor<«ry  r.oaltloA  «lier«  the   flurroundlnga  wo\;ld  be  8o«e«b«.t  different 
th«n  would  be  wbea  the  boilers  v«re  pem^tQently  loo^'trd;  thnt   la 
aepeptisg  suoh  -»  oondltlon.   def«nd,^nt  expeoted  th-t  the  plaintiff 
veuld  fit   Ite  burner  to  tbe  eondltlone;  th^t  plmlntlff  v«s  glTea 
eyery  oonal deration  »t  t^n  tl«et«  but  r<»  fused  fX'itly  to  wake  ft 
et^teotent*  after  plaintiff* s  trial  runa  showed  thRt  Its  burner  w<&a 
not  buralog  oil  efflolf^ntly^   aa  to  juat  n^^it  oould  be  expeoted  of  Its 
burner  and  Just  when  oi.^lntlfr  would  o#  j^ble  to  ooatplete  the  Install- 
ation* and  thftt   plaintiff  left  the  job  of  Its  own  «o9ord;   denies 
that  there  la  due  plaintiff  the  sua  of  -'^l»id4l«67«  and  sid«lta  th^t 
it  paid  plaintiff  th*  sua  of    'rST.OO  r-rlor  to  the  doing  of  nny  of 
the  work  on  a^ld  contT^^et,   ^nd  Is  deautadlng  the  r«tum  of  the  8«»ld 
'^57»00  ae  purt  of  It  a  eounteroXslii  filed  herein;   denlea  th  t  there 
Is   iue  nn  mddltlonal  ^l^alS.S?  to  plaintiff;   st«t«>s  th'^it  9>ld  aun« 
w«rs  expended  by   re'^aon  of  the  Inability  of  pl«lntlff  to  grlye  i^rforss- 
<>iioe«   due  to  the   Inferior  werkn^^nshlp  <«nd  Inadaptability  of  the  oil 
burner  th«^.t  plnlntlff  atteMpt«d  to  lnet«ll,   !»nd  th  t  all  of  said 
work  were  extres  iriileh  were  newer  suthorli^ed  by  defendsjit;   denies 
that  plaintiff  Is  entitled  to  any  money  or  aoneys  wh*>tsoewery  but 
thnt  the  Inability  of  clalntlff  to   furnish  the  burner  n.9  9ontr»oted 
eaueed  the  def^nd/tnt  loenes  of  osny  thoua<m4«  of  doll'^rs;  denies 
th  t   s'tld  work,   1  ber  <>nd  ■-^terl'rl   /    re  neoes^lt^ted  by  r^^neon  of 
defeadant'e  ffslllnf  to  Install  •  boiler  of  proper  oapaolty;   denies 


%t£4i&ltd'4  ®^s?    ^s^'^  J:^«;3f«v»S|-5?-s   ^ti*5icgf»^.i9l»   ^mdt&f^&.^&m   -^  ^»W«  8JtJtil^*op,# 
mat  iiim  fm<i  m*etB  ;n*#a4iftl<,^,  f*  T4«^X:S«X#  i««55»4'|Jat^  a^  ««*  .Hi 


4 

%h%,t  SAld  «xp«nditureB  v(>r«   furnished  «t  th«  sp«oifle  Inatnnee  tad 
7«qu*at  of  th«  dsfvod^nt}   denies  tb^ct  the  ohaTges   for  a^iid  labor 
end  witeTiel  were  the   feir»  re''son<ible  <ind  (meteartry  oi'irket  oh 
dealee  th  t  the  defe&iiABt  r^pprored  all  of  s'lld  w9Tk  %ftd  agreed  t« 
per  *^^^  olutrgee;   denies  th-^t  there  le  due  plaintiff  from  defendant 
the  SUB  of   .3*  355* 34,   ^nd  thr^t  it  repeatedly  proaieed  to  pey  the 
B9.mB,  hut  st'^tes  th  t  defimd&at  ha«  rope^itedly  demsBded  of  p^Alntiff 
the  su«  of   H*&13.S7  on  »eeount  of  il^a^gee  suffered  by  it,  due  to 
the  ineffioient  m-oaiMiry  or  oil  burner  attempted  to  be  Inst'^lled. 

The  reeord  indio^tes  th<t   prior  to  Jvme  4,   19^7i,  one 
J*     estoa  of  deffttdnnt  eonpuny  st  ted  to  H.  A*   Jrewe*   then  engineer 
•f  the  plaintiff  ooar^^ny,  th  t  defendant   ^ns  m  the  market   for  a 
S50  borse  power  oil  burner  to  develop  300^  r?*ting,   ftnd  that  thereupon 
Orovo  gnro  iettoa,   for   iefend«nt  ooarsny«   «>   price  on  sueh  burner,   nnd 
th'it  there   ft er  plaintiff,  on  June  5,   1933,  delivered  to  defendant 
the   follovioc^  document,   the  first  of  the  letters  hereinbefore  referred 

Ut 

"JUM  6,   1933* 
IndividuQl  Towel  £  Oibinet  Oo«, 
33Td  *  Oottaf-e    Jrove  ATe», 
Ohio-KO,   111* 

Uentloooa: 

im  propose  to  furnish  nnd  insi;'^!!  lAamrt  Syetea  of 
Oil  Burning  i<}ulpaM»nt  in  the  3  -  390  H.  P,     flH»%ldl  i£«rine  doilers 
vhioh  :^re  to  be   tif-t   in  your  plant  at  the  obove  addrees* 

CAir  ooabinittion  be-tvy  duty  etc'ia  ^toair&Bg  noKrlt  and 
adjttst'^ble  »ir  register  «s  ehovn  on  r'^^o   *M*   of  our  o^^tnlog  trill 
be   >^roTi4«d  for  e«oh  of  these  boilere*     Rifh  pressure  9eehanio»l 
«tOBi>in|{  nosslee  vili   t^e   proviied  for  e-vtfh  of  these  registers 
«nd  ttsy  bo  used   interohan^e^bly  eith   the  ^tcna  ititosiitlBg  no»rl« 
lAoB  desired* 

Ooabustion  orifioe  niU  be  built   in  e^eh  of  thess  boilers 
^s  ehovn  on  a>%BrtMid  blue  print, 

A  short  steel  shell  extension  will  be  built  on  the    front 
•f  e>ioh  ooMtouetion  tuoe  to  hold  r^fr^otory  «f*t«>ri%l8  so  ^s  to 
■efco  avnilablo   all  of  the   hi»<'tin^  eurfaoe  in  the  ooabustion  tube* 

Puay»«  will  be    >roTided  in  du'UiO'^te,  either   cwap  hiving 
a  oapaoity   consider" oly    in  eroess   of  your  wuciaua  reouir««ente 
wltli  both  boilers  opemting  at  200%  rating.     These  puaps  will  be 
•ao  actor  driven  or  one  ste-^a  driven  or  one  of  e  oh  will  be  provided 
at  you  desire* 

Mator  driven  puap  will  be   orovidod  with  Allen-ar «dloy 
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or  vpproTCd  •ouai  svitoh  n»Tiii«  low  roltn^*  r«l««itt  %iid  oT«rlotid 

Aaorionn  «t«r«h  •te'^m  drlran  pvuap  will  b«   prorl'lod  with 
9r«8«ur«  g»voraoT«     HiXlo  ^oJsims  foro«4  f««d  lubrlontor  or 
ftpprowod  (»cmal* 

H«-'iry  duty  ouiok  ©leaning  •tr»«ln«r«  will  b«   ^rowldod  in 
d\»pile»>,t«,  oross  oomieotcd,   eo  th^t  elthf?r  «tr-ln«r  9*y  1»  oi«>jned 
whilt   tn»   other   is   in  a^TYloe   trltho-t   interruption  to   firing. 

Higlt-lor  proaeuro  control  will  b«   orowllod,   ooatroUlng 
both  the  oil  ?nd  teoond^ry  «lr  for  coabuitlon  through  tho  oporstlon 
of  th#   front  nir  reglBt#»r,   ao   th^t   ->  oon8t««nt   rtlo   la  m9lnt»la«d 
botwoen  the   'amount  of  oil   bf^ln^  tovtrned  nnd  tht   ni»unt  of  'tlr 
«d»ltt*d   for  ooabuatlon,   thuo  saalnt^ining  a  oonat-^ntly  his*  oca 
on  both  hl^  ^nd  low  flro,  7       k*      v 

iroper  oil  rellof  vavee  will   be    arorlded, 
atewi  reduolng  T^lve  win  be   prorlied  to  reduoe  etoiia 
to  proper  preasure   for  efficient  oombuetlon. 

Oil  he  itere  will  be   prowlded  in  two  -mite  to  he^it  oil  to 
proper  te»peri»ture  for  efficient  ooab^etlon.     r*oo  Haure  r-43 
will  be  prowldcd* 

Steea  tr^po  will  toe  prowlded  to  tnke  o^e  of  oond«as»tion 
froa  the  oil  he  ter. 

«  tionnl  oil  aeter  will  be   provided,  regleterlnfr  the 
eaeuat  of  oil  burned, 

.*>11   ijot  oil  plpoe  «nd  ete-a  pipes  will  be  oowered.   uelmt 
8»>  wtgneels  or  •porowed  equsl  covering. 

All   pipe  work,  brlok  work,  electrical  ©oaneetione  and 
ewerrthlag  jaeoese^ry  for  r  ooaplete  oper^vtlng  laetaliatlon  will 
be   proTlded  by  us. 

Suitable  concrete  fouadstlon  will  be  built  for  pu«?o. 
This  prooaition  cont^-molJitee  thtt  you  will  brimr  oil 
pipes   'icrose  ailey  to  the   inslie  of  boiler  room  wtll. 

It   is  our  uncieretvndlng  th  t   one   of  these  boll«»T8  will 
bo  set   in  <i  tea-^or-ry  loo- 1  ion  while  thp  oli  boilers  "t*  to«lac 
reaowed  and  new  unes  set.      .e  »lii  yrovlie  tewpor-Ty  setting 
for  this  boiler  dvriafc'  oonstruotloa  work  nnd  reaet   proper  e-uloaoat 
on  thle  boiler  when  U   is   oioeed  in  fln^-l  loor>tlon.  •»*!«•« 

-«  .  ill  of  the     bove  »e   »iii   orowlde   for  the  sua  of  T -o 

«.  -.*.•**! ^"^4  pv'^rentee  this  e^^.ip«ont  to  be   free   froai  defeote 
f*^*     *^^  "^^  workawnshlp,   nna  will  resedy  Any  such  iefeots 
within  one  yenre  tine  without  cost  to  you. 

w  Iff  ga-^r^nte*  to   dewelop  300>  of  the  rated  c^p^clty  of 
these  boilers  with  «    Iraft  of  .6  %w^llabls  at  uptnke. 
01*  --     *•  e;'"*"***  ^o  *w^«por»te  15  lbs.  of  w--ter  froa  ind  «t 

•.?«?'  ^?1  "'  I^'fL?"^*"*  *  ^'  ^'  ^'   oontent  of  19,60^  between 
r«tlnge  of  ?5*  <)Bd  165*.     ««  guarantee  th«t  «  003  of  14*  oan  toe 

S  JJe  Jteakr*'*^"  ***"  "*^"**  '"^  "^  *'*'^  **"""  '  •  light  hasa 
-.        ^4   *?  ^^^  X^^  epaolal  attention  to  the  oonstruotlon  of 
!?!.;  .^*!i^''J*/^?  register  nnd  the  eoabustlon  orifloa.     "e  hewe 
giwon  a  ^ert   de-^l  of   study   to  this  ooablnntion  speclelly   aa 
related  to  Scotch    irlna  Hollers,  ^nd  we  know  th^t  our  t^t^d  of 
•totUnlne  the  piroper  turbulenoy  and  aizture  of  gases  In  ooabustlon 
la  In  adwaaae  of  anything  beln*f  offered.  '*w-«~»»ion 

tion  t^.r*!ti^  your  attention  to  a  waifl^ad  water  and  oil  erancra- 

You   will  note   thn   an  ewaporation  of  15.88   ..a   aade   at  167>  r-tlm. 
Md  th.t  a  naxlaua  of  33n  rating  waa  a^de.  ^'*^* 
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Out  •quipa«nt    is   i««igB0d  to   r>urii  th«  hCATlAot  gr^^des 
pt  oil   'vDd  viii  effiolantlf   b«Bdl*   ony   oil  tb- 1   o^n   b?     uapod 
fro«  your  ftor~ri«   tMik».     ^#  «re  «ffioi#ntly  h'n41ing  on  asny 
laatHlintionSf   oil  Tunning  b#iow  5  gravity.      It   ia,    of  oov.ra?, 
Bse«98!^iry  to  k«^p  this  oil  wr>ra«(i  up  in  thA  t'^nk   in  9r1#r  to 
pUAp  it»  but  »•  nre  burninji;  it  •uoo^asfully  »nd  obtaining:  High 

•T«pOT    tlons    fTOM    it* 

Ko.  ing  to  r«otlT«  youT  f-TOT'*bl«  oon«i<i«r«tion,  *•  *.t% 
Tour*  T«ry  truly, 

HhQi4B  af:  H«   A..   Or««t 

ffonatrvotion;,       ork  to  b#  ooitpl«te<S  on  or  befor*  oom&letion  of 

Instnll^tioa  of  boili»r«» 
ToTMt  12-l/3i  on  'l«llT«ry  of  equipawnt 

l?-l/^J  -*.ftor  eoaipl9tion  and  «<5tl«fa<»tery  teat* 

■s<le  on  shipaent 

B!<)l'>no«  to   o*  spread  over  «  15  aoath  ocriod,   i.a, 

15  •qu&l  payaonts* 

Ft«9p90t fully  subaittffd, 
K99%pt9A  tbia  ..^  dny  of     13gS  fljr: „ 

A]:>ex  0tbg*   Oo* 
Jaek  ••   ^oloson** 

Om  Jttao  30«  19S3«   j>l«i,atiff  delivered  to  d«f«ndi^nt  tb«  following  latterj 

being  tha  aeeoad  of  th*  lettftra  rvferrad  to: 

"June   30,   1«33« 

IndiTiduttl  Towel  i  C»Mnet    ^errlee  Oo», 
laSi  GrnTe*  Ot., 
OM.«»fM>,   111. 

aentel^a: 

Referring  to  our  piMposftl  eoTfring  the  inat!3ll<ition  of 
•11   burner  equipment   in  your   wl^nt  for  the  8v«  of  T^O  THrr'^.AaD 

nai  KyaDKi.0  Liuan  i  o  (^a^ags.OD)  xii.A3.3  (not  including 

flnnikee  fee),   it  is  understood  th  t  thia  oontr-ot  is  eplit  ^a 
foll*«a: 

T^O  IHC    SrHQ  iilJHT    (|5,008»00)    W0IU6HS  ooTering  the   in- 
stalletion  for  the   first  boiler  «iid   NIDk  ^VkOHtQ   r^vvj-fY  SOiH 
(. ^374.00)   iX;l,l.i  vFi  oovrln«c  the   in«tf»ii'tion  on  the   seoend 
boiler.     It   la  underatood  th  t   in  o^ae  of  a  ohABga   in  plsnt 
within  thirty  dnys  of  ooapletion  of  flT'^t  unit  by  vhleh  eo>il 
•i^t  be  uaed  oa  the  aeooad  boiler,   the   second  oontr^'Ot  of  MBI 
HUBD'^^^FO   UVSKTT    *0l^    (^374.00)   uOUj  ■■     my   beeoiM  null  in<1  void 
•t  your  ootlon,   or  If  •>  different   tyc*  of  boiler  th-^n  the   "^ooteh 
Maria*  floilar  '<t   present  oontempl^ted  should  be  used  on  the 
a«o*ad  boiler,   there  say  be   <»n  »dju8l  ent   in  thia  eeeoad  orloe 
of  Mini  >R.*<u-.£0   'iVKirY  IfO  H   (*-974,00)    iOllJ--.,  depending' oa 
idiother  the  ooet   oi  lastall«*tlon  in  this   second  boiler  aay  b« 
■ore  or  lees.      Thia  Itea  la   dependent  1-  r;;-ely  on  whether  acre  or 
leaa   fire  hrlok  «||lit  be  uaed,   ehiofi  ^e   eTj.«ot   to   run  «*r»proxia«tely 
600   brick  in  o^se  of  the  Soeteii  Marine  iio51er.     In  the  ae^^n  tiae 
you  -^r-  protected  .^t   preaent  aerket  rrlee-s  to  the  extent  of  kiW; 
iTSNTT  (0(JR   (I974.00}  OOlLAai  on  the  eecoad  burner. 
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f4S       vi. 


A9»uiiiig  you  of  oy.T  iAtim  %o  oooper  t«  vlth  yov    in 
ev«ry  r«n»onPbl.t  wiy   for  yowr  b«»t   inttrcste,   *«  nr« 

T<mr«  T«ry  tmly, 

LAMIfi:iRt  «    MA«]«   OOtfiAXT 
BAOiJB  By:    • 

Goat eaoernneou sly  with  v.-      -n      ry     '  *    i-   v    t      -*♦   t  th«  following 

do4hx«o&t  *"'«  *x*»out^<l  by   .iei^<  „v   ott 

"Fowl  ApproTffd  by  Ciiio^go  Oii     ,,./;..'      .^   .ivi.   tlon 
to  l*KW8«rt  i  H'tJin  Com.  4ny,  0hion^o»   lUinoia  Jub«>  30,   I9S3 

315  iio.    'ood  iit»0  OhlO'  .i:o»   111* 

i'loo.ao   furnish  ^nd  in«t^ll  oi<ly  ir.  building  by  mie  ^t   iio.   3?&6 
OrAT«0  Ct.,  Cbi«'.^-o»   in*  one  l>T.ita«rt   Byateat  of  Oil   burner 
togothor  with  •(-miDtitttnt  desorib«d  ^s  follovo:     as  ;>«r  propositi 
d^^ted  Jua«  6th»   ld33  Kttnoh«d  ^n^  aup;>l«^s«nt«l  l«tter  of  June 
50th  «lso  f'tt'johed* 

Tho  ••ll«r  -^^r««s  to  m^*  inat^^llation  of  th«  nt>9f 
d*oorib«d  oil  bum«r  «n4  •(^uipacnt  <tt  the  *bov«  sontionod 
or«al««ff  on  or  "l}out  Au^^at  lOth,   ld??« 

the   Buy«r   ■lijT'ses  to   pay  the   veller,  hie,   ita  or  th«ir 
suoooasors  or  ssalgns*   the  «u«  of  T^O  TVKu)'^aKi'2  cas.  HliHwiH?'^  Mhi 
XILA^JJ  SIXTY   ^JViife  ulhti,    ^,10a«67,   ?h8  the  puroh?»a«   prioe  of 
•Hid  ell  burner  nnd  «a\«ip«fient«   :%yAenta   to  be  a»-1e  na  follows: 
i»a51«00  on  JeliT^zy  of  equipiaent,     r?51«00  upon  ooatletion  of 
tho   inst"ll:3tion  of  stsid  oil   bvimer  ^nd  eouiosent,   ^nd  ?  note 
for   5fl,b07,6?,    ti'tysihle   in  nine   insl^^lXmenta  of  il78#6?   euah, 
whleh  note   is  not   i^iiven  in  t^yaent  of  thie  obligation,   but 
•erely   as  ewidenoe  thi?r«of. 

The   nuyer  heraby  «gr<*es  th;t  the  hold«>r  of  a'sid  note  ««iy 
def^oh  snse  fro«  this  agreement  »ad  enforoe  nil  rights  thereunder 
the  8»«e  as  thou^  this  ngroeoteat   ««r«  not  'tttttohed  thereto* 
The  r^oody  afforded  by  eaxoroin^  onyaont  of  ^3»id  note  sh^ll  be 
•tt«Bul>«ti-Te  with  »*11  other  reaodies  of  the  leir^l  holdar  hereof. 

It   is  understood  ^nd  "^K^reed  th- t   title  to   i-'ld  oil  burner 
«nd  •*';ui.ja»nt    >^h^ill   «t   its,    nis  or  their  option  reaaln   In  the 
seller,   its,   his  or  their  suooesaors  or  !^fl«<igns  until   th«>  entire 
ourohnse     rioe  thereof  in   owld  in  Oiish,      It   I*   ft^rther  understood 
•ind   agreed  th«t   the    :eller,   its,   ftia  or  th^lr  9uoo*=sa;ors  or 
<«8si(|ns  «oy  v^ive  its,   his  or  thoir  option  to  r'F't-in  title  without 
notioe  by   filing  ol)&i«  for  or  aeoh'^nie's  lien  or  otherwise. 

In  event  of  the  non-pay laeat  of  ^tny  of  the  ^mounts  iue 
hereon  as  nbove  real  ted,  or  in  th«  event   th  t   the    -uyer  ahxll   f>il 
to  oooi  ly  with  ftay  of  the   prorisions  of  this  oontr  ot,  thon  the 
entir<7  amov/nt  due  hereon  shHll  -^t  ones   oeooiao  due  nnd  r«>*y^ble 
without  notioe  or  doasLnad,  sad  the  Sella  r  shnll   i7«  «tttitled  to 
retiiia  Ts  liquidated  d«asges  snf  sad  all   psyou^nts  snde  hf^reunder* 

Ail  losa  or  dp■^  e  to  or  by  the  oil  burner  or  ecruipaent 
arising  froa  the  use  or  instnXl»tion  of  the  3><«e  ah<(ll  b^  borne 
'bf  the  Buyer* 

The   r'urtth»ae  by  the   c^tyer  of  Oil  stomgo  equinaeat 
together  with  lnst»*ll»ition  oh   rg^s   for  "-we  r«-re«»ent   •*  aep^rnte 
sad  dletinet   ruroho  <e   froa  %ny  -^nd  nil  othvr  etuipnent   sold  to  tha 
Bvqfar,  -^ad  sh'^ll   in  no  ^^y  be  deeaed  '■    r-^rt  of  other  eouipaeat 
to  whiah  it  «Ay  be  ^tt»ohed* 

It   is   further  expressly  >.>ader8tor  ^reed  by   tne 

pnrtiee  hereto   th  t  nc  s^eeoMnts*  wi»rrau  represftat  tir>n<f, 

either  werbal  or  rrittea,  expressed  or  iaviied  sha.ll  be  hindinfr 
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o-Mjn  tho  n«Her,    itn,   his  ot  th«lT  ^^dtigns  oth*r  th*n  th08« 
her*»ln  oont'<tlneJ»     It   le   furth^^r  uni«»r8toc<t  <-tti  ^.^reftd  th^t 
tlila  oontT'^ot   la  oontlu  '^nt   u  >.r.«  •triktffm,   flrifa,   nnrldants, 
or  other  leinya   unavolci'^ble  or  b?yon1    r<i»' «on;  tole  nontrol,    -m«l 
!■  binding  u'  on  thf  litjy^r  I  vai^dlntely  «,h  on  pxiroutlon,   'inl  on 
th«    •:«il«r  ■e'h»n  ni^yTcrttd  by   tbe  SH^ttiV*     "«oelpt  pf  ?>  ooisy 
of  thlo  oontr-ot   la  her«by  «>ek:»owl«a^«d  by  th«   3uyor« 

s^a  4olf*  >^TA8idioiit* 
3tty«r* 

Tho  record  lndl«it««  thrt   tfat  wor<ia  "*•   p«r  pro^cBsl 
4A%«d  JuBO  bt)i,  IdSSy  <ittAeh»d  and  aupple««&%9l  X«tt«r  of  Jun«  t^Otli^ 
alto  nttnOkAd**  ooatiiln«d  la  thrt  doeuc»<?nt»  r«^f«^r  to  th*  tro  latt^^ra 
froai  plulntlff  to  defendant  ft«r«lnb#fori  9«t  forth,      ihe  Apox 
riaaiblag  Co««:*iiqr«   niiloli  by  J;«oki  ^lotson,   nooopted  TlalBtlff*8 
propoa»l«   v»a«  on  bolialf  of  plaintiff.    In  oh^rg•  of  the  entlra  In- 
stall«tiott  of  »  nov  rwwor  syatoa  beln^  oonstrvotftd   for  plaintiff* 

In  tbla  appoal  defondAnt  urgoa   th»t  the  oil  burner  furnished 
by  plaintiff  '*w»»  not   In  mooord^inoe  vlth  the  tf^rm»  of  the  oontr^ot 
ABfd  w^a  not   fit  for  the   lnt«nded  use  «>nd  purpoae;"   th  t   the  ln«t?»ll*- 
tloB  of  the  ell  burner  v;  a   in  Tlolatloc  of  the     ook^     r«^Tftntlon 
Ordlnanee  of  the    ^Ity  of  c:hlo<«4^,   tbnt  »   t>flTty  aulng  at  l%ir  on  a 
written  oontr*et«   -^lleglr  ;rw'rnoe  thereof,   esn  only  r^ooTer  by 

proTlng  atrlct   t>«rforiivnoe,   and  th«t  there   la  a  «Rt#rl^l  vtrlinoe 
botveen  the  oontri^ot  set  out   In  the  st^toaent  of  oliilm  -.nd  tho 
ooatr»ot   proTod  -^t  the  trlwl*     !''l««lntlff ,  on  Ita  part,   eont«>n(ia  tb?t 
If  there  «<»a  way   f^illure  of  the  oil  burner  lnati»lled  by  it  to 
funotlon.   It  mns  booeuae  of  the   f'^.et  th>^t  the  two  bollera  lnat«;lled 
by  defendant   la  Ita   plrtnt.    Instead  of  being  350  horee  ;^««r  Sootoh 
ll*trlno  tiollera,   ^ere  ?17  r?»ted  horae  pover  bollera.     To  thla 
defenlitat  ro.llea  tb'>t  at  n  meeting  held  betwo^n  ▼■•rlona  r^reons 
Inoludlng  rerreaent  tlvea  of  both  rl-=«lntlff  'iind  defend««nt  on  June  5, 
1M3«   the  aate  of  the  exeoutlon  of  the  oontr^^ot  between  the   p<trtleaf 
a  tutm  n-\aod  oavIs,   repreeentlng  the  Tltuarrllle  Iron   '>orks  Coaasoy, 


'  *-  t  ■■  '■       • 

ae  Ism  ,r  ni, 
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fi-f^ri'Si3i.L^M  t^Hm^*  :%mmifyiiiiii  M^^^^^  0^^-^  itW^-'i^9^  '^ftaim^ts 
•3!ii|i*«««l  «^^*  ***-M*-  «i-M^1E^i«r  t.a^  «^.m:  i!ait^jr»*«!i;  «ts*  i«#t  tJ*  *««  imrw  Aii«i 

■      0lWm^   «««rOf  #«!««MS  '^dS^  i**jr*«.'  "'^'C    liK:-!i>^.  i;|tf 
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rnlob  •oap&OF  furnlnhed  tli*  boiler*  to  def^fid^nt.  «>xhiblt«4  o«rt$lB 
bXtt«priBt»  sad  detnll«d  dinenalon*  of  th«   propo««i   )K>ll«rs  to  th« 
r«pr«9«at  tlve  of  pl'^intllf  ito^j^nf,  ^ni   th  t  tn«  only  obj«otloii 
plaintiff «  r«pr«8«iit<¥tlTt  md«  to  tlic   pl*nt,  «<>«  t)if«t   "h«  would 
Dr«f»T  *  5"^  ln«li  «0TTttg'>t«d  fura9e««   or  opening,   in  th*  boil«T, 
iMit«ftd  of  a  4'?   inch  op«ning:,  bte^ust  h«  beli«T«d  th'^t   truoh  *n  open- 
ing veuld  pr(»duo«  b«tter  r»«ults«*      At  this  w^f'ting,   s«eh^nio<5l 
tagln«cr«  xAprc^enting  et<eb  of  the   onrtiev  iv«r«  pr«n«nt,  ^^nd  t^« 
r«oord  indio  tos  th't  .Uft^ndant  <r?9  fuXlf  ^iviaed  by  ita  own  »ngino«rs«, 

3avl«  vi!ifl   crodue«d  'in  n  .ritne^^i  by  tb«  defendnat^   %nd 
with   ro-grrd  to  tb«  s*«ting  in  ciuosticQ,   t<fltifi»d.    In  •vbot'onQ*^ 
that   At  this  aMeting  a  S!oot^   u>>>Tiac  Hoilftr  of  ?60  horsw  oov«r  vaa 
di«eusai«df   3)nd  th  t  %  bluoorlnt  of  tho  aire  nnd  lin^nsiont  of  a 
b  il«r  which  ni«  oos-^ny  oro;:>oaed  to  furnith  to  1vf<?ad«;nt  -rno  before 
the  ■cetlng)  th'it  the  plsn  of  the  proposed  boiler  -f.^n  dtaigncd  for 
a  43  laeh  corrugated  furnpoe,   and  th^t  »t  the  «u«?:g««tloB  of  plaintiff, 
h  oh»Ag«  •«<a  agreed  to  be  mn  le   fron  n  43  inoh  to  ^  5^  inoh  fuTai>.o«« 
He  »leo  testified  th^t  there  were  ?178  oQx^^re  feet   sf  he  tin;.*  ^mrf^M 
of  the  boiler  leXiTf^rM  to  the  deffndntnt,   vnd  th  t   "the  r^tM  horae 
r>*'iH)T  on  Pi  sooteb  ^?trine  ty;>e  of  boiler  "i^ta  bc7n  soaerh^.t  of  nn 
unknown  (Tut^ntlty.**     On  oroe^  ex^«ii\*(tion,   thie  n-itne**  wa  aahed 
wH'tth^r  or  not,   if  h«  now  were  o<<illed  ur^on  to  submit  3l  bid  for  n 
S50  boree     ower  boil*fr,   he  evild  eujfireat  the  boiler  wbloh  hie  oo^o     .jy 
^Jmi8!;led  to  defeodmnt*  ^ind  in  reoly  at  it<vd  th*t  he  would  not*     He 
«lao  teetifie4  to  the  effect  th'>t  on  the  b^aia  of  the  rating  of  the 
boiler  whioh  defi«B'l"9Bt,  by  the   terma  of  the  eontr'^ot   ngreed  to 
iaotHllf  ^he  boiler  fumiahed  by  the  ee«-^any  repretiented  by  the 
witnene  to  the  defi^ndant,   would  not  oee^ly  with  tlM  i^rowiaiona  of 
%hM  eontr^ot.   "^ad  th«t  if  the  e^^nneity  of  «  boiler  ehould  be  b^sed 
OB       "Vl/S  aquare  feet  of  he <* ting  aurfnee  per  norae   power,   the  boiiere 
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f^jirnlahed  btto<iuat   of  tbift  •iit«»  would  not    itvelop  tb«   rtawunt  of 
bor««   {>o««r  provlf)«d  by^  the  9ontr'^.ot•     la  oth^r  «or<^R,  tni«  witn*8« 
«&•••   oo;ft',.«nx  soid  to  defendant  th«  l3olI*rt   In  question,   ->.daltted 
th»-^t  they  did  not  aie«t  thtt  sptoifio 'tioBB  oontnltied  ia  the  oontr^ot. 

It  9«««s  not  to  toe  denied  th».t  pl&lntlff  inat^^lled  the 
he>)tlng  plant,   ;rhioh  It  wfjreed  to  ia8t;>ll    for  d9f«ndant.   In  itrlet 
«oo«rd  with  the  speolfior^tiona  submit t)<fd   in  its  orlgln&l  proi>03sl 
nwl  prorlded  for  In  the  oontr^et*     A  nuiabp;  of  opinion  wltneaaies 
vere  produeed  by  the  del^>ndftnt  in  nn  effort  to  deiisoastr^te  th-t   if 
th«  h»if«ting  plant  had  been  efficient,   the  reouired  horee  power  oould 
be  developed  in  the  boil^re  in«t»lled«     fl^intiff  produced  witneeaee 
vboee  tfetioony  w*>»  to  the  effect  th'«t  the  whole   f;'ult  htif  in  tbe 
feet   th>)t  the  boil«re   installed  by  defendant  vere  not   360  tiorse 
power  boilere.     However,  the  reoord   indio^-itfis  th-t  after  ▼-  rioue 
efforts  on  the  pert  of  plaintiff  to  nid  the  situation*,  it  beoaae 
eert')iin  thnt  the  r'  Tuired  power  for  defen«^»nt»«  pl»nt,  oould  not  be 
produeed«     in  the  Intter  omrt  of  Oetsber,    or  the  first   r^rt  of 
Coweaber,  1932,   »nd  -fter  it  had  been  detemined  th'^t  with  the  ecuip- 
■eat   lastHlled,   tbe  uower   piiat  would  not   operete  effioltntly,   pl$tin- 
tiff  eaployed  one  John  H,    stoore,   n  ooneulting  engineer,   to  inYf!8tig«|« 
the  aitu'ttion  end  to  determine,    if  possible,   «hf>,t  w%s  wrong  with 
the  plent.      ^ter  iB«liiag  r  surrey  of  ths  entire  situation,   Uoq9«« 
toiirether  with  represent  tires  of  both  the  plaintiff  lad  def«ndint 
•••peny,  held  »    reetin««     Moere  testified  tht>t   4t  this   iieeting, 
)veston,   •  repreaeat  tire  of  defead-nnt  eoapsny  there  pre  went  insisted 
th^t   the  trouble  rith  the  pl&at  tt^s  with  the  oil  btirner,   ^ad  th»t 
«ee%«A  vfts  there  asked  whether  or  not  he  »?<«  «were  of  the   f»ot   th^it 
th«  boilers  were  aot  S50  horse  power  boilers,   nnd  thit    ^estea  thea 
insi«te«  th  t  even  if    this  were   true,   still  in  his  ooinlon,   the   lise 
of  the  boilers  hsd  aothiag  to  de  with  the  situation;    thnt   it  w«e 
«  defect  ia  the  oil  burner  which  caused  the   f-^ilure,  *nd  th'^t  laamert 


u 

«saNR«««tiw  «Ei3.i.0.i-<}©  t/^  t*s^jaas  i^.     •#«i*:'s  ti»i«  »s5it  ss^i  ««s-t  Mi^'ivottf  lass 

J^lum  «^i«<»^  »*t«i;^<ii^  ^fiAtjSf^,  uft  .^|,ai»|»l|*'0  j^^  .fcAKii  toji..|«j  ^ktisis  miU 
»«3;«MMf,ti«  t>t.»Krfc«te:  tlttM^in  ■  ml^U^im^  mHi^  '^i  mi  btHipl^iv^t  94 

-ari^sif  ».'^|r0.«i»«t»  mrm^  $m-  Mjawe  fa«l'«5.,  ««Pi|  M*  a^t4^#*|iiSfcl  .^-uwi 
#sfift  #®^^  «iif#  tvf  »t*«»  mw  f$  ifepft  t%  i«*itt«^«f  $i»Jtm  mM*  mm  mimm 


of  th«  olRlBtlff  «o«pfiny  thea  stated  th  t   "If  you  don't  mf\9  thl« 
«  260  her««  ooimst  beii«r  sooordln^.-  to  «y  ooatT^ot,    I  will  not  (^«rAattf 
to  OfitTf  your  lo»'l,  twt   If  yow   mat  to  go  r-iong,  we  will  do  the  bo»t 
wo  onn.  ill  bo  gXnd  to  do  it,  otherwise*   ><^  will  have  to  step 

out«*     Hooro  further  testified  in  subst moo*  th  t  in  hio  opinion 
tho  entire  trouble  sroee  froo  the  f^«t  that  the  boilers  fttrn  not  of 
Buffioient  »i«o  and  th-t,  therefor*,   sufflolent  horeo  r-ower  oould  not 
ho  develep«d* 

Roy  p,   Murphy,  boiler  inopeotor  for  the  oity  of  ^hlossro 
for  twelwe  ye  re,   teetified  th^t  he  insp«oted  the  boiler  in  (?u<*9tion 
4nd  fovwi  it  to  bo  %  sooteh  a^srino  Boiler;   tht^t  *wo  figure  ordinarily 
that  10  squ-Hre  feet  of  hctting  eurfsee  ocm^le  *  horeo  p>ow«r,  or  nn 
ow<iporetioB  of  34-1/3  pouade  of  i»^ter,   dry  it**?*  «it  319  degroeo 
fahrenhoit*     The  eity  u»ea  thooe  it&ed«rda.     The  only  boilero  we 
inapoot  »re  in  the  City  of  Chiodfo,     ^o  u«e  10  eoutire   feet  for  R.qr 
type  of  boiler,  either  ir^ter,    fire  box,  or  ^ooteh  Merino*     The  spool- 
fio^^tion  on  th.Jt  boiler  w?»»  3178  squire  feet  of  heating  evirf^oo,      «o 
hJiTO  *■>   for«ui«  th-t  they  use  for  nrriving  nt  horse  pow^r.     Tho 
opeoifio  tiun  ie   fumiehod  when  they  take  out  the  perait  to  inet-ll 
the  boiler.   *   •   *     ^e  t|0  through  the  boiler  neAouro  tho  thiohnees^ 
di«aot*>r,  length,   %Mount  «!nd  else  of  the  tube?,  obeenre  the  Morrieom 
oorru^'^tod  tube,   tnko  tho  site  of  the  blow-off  pipe,   safety  r-lrr?, 
ee«  if  the  boiler  i«  .troperly  et^^opod,   the  eixe  of  the  \>r         , 
p&t«h  of  the  riwete,   til  of  th«t  etuff  is  aetsured  up.      '*'•  do  it   in 
OTory  o«)ee  of  »  nen  installation,   «   •   «     itie  r-^ted  hors«  power  on  the 
boiler  «t   the  tioe  of  tho  inepeotion  who  317," 

Ttom  the  entire  record,    ~«  oan  oom  to  no  other  ooneluelon 
th%n  th  t   the  boilers  set  up  by  defendrsnt,    to  vhioh  plaintiff** 
hosting  spperstuo  w^s  «itt«ohed,   did  not  oooply  with  the  oontmot* 


xi 

i$M9  ^m  #»««!»  m\  %l*  *  '^!^  b^^f^H  ff^-iH  isito«5«e*  "TittMi'»£ti  "mif  %« 
#tt««r  «i#  »^i&  iiiw  9^?  ai0»ln  «rj|  ^  #«^  ae^r  "*i  *»#  *fe«*ii:  t^sot  vt«*<»  •* 

tfl«:i«ai^-««-  «i«iit  «»■*  t*!i#  s«*li^-'  «fi?l^-.«il'  il>t^^  »  0^  ^rii  Ma-ot  &if« 
■-y/m  ^^3  j««t  *^*aB#ts.  ti-  ma  m-   m4^mii^  l^  "i*-^  mM  xtM  mam  'tmn^mi 

m&tS^e  inSt     ,#gfi^.;?1' •■ffe!?*en?f  "!Sj»  ,»«s^  WJtr    ,»»f«*  '!M^€»'I'*   ^YSIiotf  ta  •©I* 
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Also,  w«  ar«  of  tii«  opinion  tb^t  froa  the  «iitlre  «Tlltno«  b«forA  hia, 

th»  trlHl  eourt   ^ns   Justified  in  oonoivdini^  tbnt  th«  r«<«aon  the 

oil  burafiT  lattftUod  eould  not  pro<luo«  th«  powor  re<Dulir«d  for 

d«f*n-i«int*i  purposes,  -•^  of  tns  tiiss  of  tbs  bollnrs  vhioh 

dsffBdnat   installsd* 

1»  lietsasis  Furn»c»  Co.  ▼.  g>^ll«rs>  231  111.  561,  a  oontraat 

wss  satertd  into  by  vhioh  iti«  furnAOS  ooapaa/  K.gresd  to  install 

staksrs  under  boilsrs  of  ^  ocrt»in  horse  powor,   ^^nd  th-t  tbs  boilsrs 

to  bs  inst':llsd  erers  aot  tbsn  set  in  ol^os*     Under  tbe  teras  of  the 

aontr«st   betveea  tbe  ]Oftrti«s,   thf^se  nloitsTS  ir«re  to  be  ereoted  under 

tbs  boilers  of  350  horse  powifr*  «-tOli  of  irhioh  was  to  be  r^ted  on  the 

bftsls  of  10  sqasrs  feet  of  beating  sarfsoe  to  one  horse  rower,  ?.nd 

3*490  BQuare  feet  of  heatings  sarf«oe  to  eaob  boiler.     Therir,  as  here, 

tbe  furnaoe  eooptinsr  hfti  nothing  to  do  with  tbe  ehnrneter  of  the 

boilers  to  be  »et  up*   or  their  construetioa.     In  th.-ft  o^se  it  «r^s 

shown  thrit  the  boilers  set  up  h9«d  n  OAf^oitjr  of  only  B40  horse  power 

sad  aot  ^350  horse   power,  as  provided  in  the  oontraot,   »ad  the  oourt 

stldt 

"The  undlo^tcd  eTldoaeo  is  thnt   the  boiler  with  its 
baffling^tile  v-s  not  set  up  when  the  dontr»^ot   wf^s  mitde,  »ad  the 
plsintiff  iid  not  #nt*T  into  the  oontr^'Ot   In  wiew  of  the  msnner  in 
whioh  the  br«f fling-tile  w  .s   mut   in.     The  steiters  w«r«  being  built 
before  the  boilers  w<?re  finished.      Aside    froa  th^t   fj^ot,   we   e^innot 
glwe  to  the  oontrfvot  »  eonstrvotion  so  unre«i.son:<'<ble  »nd  contrary   to 
the  ooiiaon  uaderst  jwling  -^s  the  one  contended  for.      It   la  true 
that  the  r-ftftd  oppaoity  of  a  boiler  is  aa  estlaate,   only,   -^nd  th^t 
*  boiler  T  ted   %t   340  horse  tower  awy  not  derelop  exactly  th  t    no-pf'r; 
bat  whoa  the   parties  referred  to  *  boiler  of  340  horse   r-ower  they 
oortslnly  oonteapl'^t*»'l  s  boiler  which  ^"e  frp*ti%9A  to  develop  thit 
anoM  power.     The   plaintiff  »%«  entitled  to   J^^.ve   the  b<jil<»r  in  snioh 
•oaditlon  th'^t  when  fir^'d  without  the   itolcer  it  wouli   -produce  the 
horse   power  wfaieh  ^  boiler  so  r   t«d  ordinarily   prodaAoo.     To  oonstrue 
the  oontrset  f»s  r^ftuirin^  the   'Jl'^lntiff  to  develo:'  551?  horse   yower 
with  the  boiler   in  sueh  condition  th-  t   it  did  not  nora^lly   -^nd  would 
not   produac  anything  like  the   norso  ;>ower  »t  whioh  it    rrcs  rated 
would  bo  aost  hirsh  and  unrftrasonsble." 

flo  ou««tlon  ie  raised  ^.s  to  the  ^aount  foaad  to  bo  due  by 
the  oourt.      -t  ot»rinot   » iy   that   the   finding   is  «,,;'•  Inst   the  smnifeet 
walglit  of  the  ewldonoo.     The  judgment   is,    th^r*fore,   '^ffiraed, 

ArrillMKO* 

nasi.,  F.J.  iuro  Dtsie  e.  mjiti^:.u,  j.  ociioua* 


il 

.jK^t  hmJjffpm  t~m&<^,  mi  9f«iiM^  t^m  Mum  ^'^UmfmU,  xmitw^  .Xio 
jal^  8«®ii»<j|  m-i  t®  a»**  ♦sa*:^*  »p3s^ll«0i..»«f  vt^^K^-^:*^  e,*-*<«^feaa»t»i» 

IMiimi  »<*■  .J&»*1i^«,  l^.^s^l-*^  »*««i^^s  «s4*-  ^^Itfi'*-  Tg<?  0^;a  &«*si»f«*  «N^« 
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NTROK   S.    91U.KH8,  J  Gil'  GHXOA'JtO, 

App«iiftnt.         )  2 
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HR.    JtlSTlOE   HALL   ?.1FMW??k  D  Tfff-   O;  I»IOJI  OF  Tf'.S:   v?OlM»T. 

!)9f«iul%iit  appenla  fros  s  Jud^^ioent  of  thu  ^alolpal  Qourt 

of  Ctaion^f  tntered  on  Dco«at>ejr  ^2^  ld36«   «a3«««ing  %   fin*  '^^^Inat 

his  for  th«  cua  of  :.2-ij,0Q  for  th«  Tloirntion  of  the  follovlng  oriin^noc 

•f  th«  Cit7  of  Ohloago,   th«  3t««o  bOiag     eetion  3584  of  tho    <«<>Tltod 

Cod*  of  suob  Alty: 

••(tttittor  or  'fhlBj^  OetrliMat))!  to  Health)  Bo  l»uiiding* 
▼thlolc,   etruoture,   receptacle,  y^rd,  Idt,   preaif^e  or  p«rt 
thereof,  used  or  to  be  used  for  nxxf  purpo«e  whaterer  ahftll  be 
wide,  ueed,  kept,  anlntnined,  or  op«T?9t#d  in  the  Olty  If  the 
ttee»  keeping,   oMintainlni^,  or  operstlnf  of  suoh  building, 
rehlole,   etruoture,   reeeptnele,  yrd,   lot  or  preail3«?o   9b?ll  bn 
the  oooBslon  of  '^njr  nulsaaee  or  daagoroua  or  d[etriAenti,l  to 
hft-^lth,* 

Prlotr  to  the  he^^ring  ^nd  tr»  th*  oh-«»rg«  being  »-de  ^'g-^lnat 
the  def*ndnnt,  he  oper^ited  n.  barbeoxie  9t«Lnd  loo  ted    >t  4635  01<%rendon 
Arenue,   in  the  Oltjr  of  Chlengo*     the  i-a«Bded  oenpl'^int  unon  »hioh  the 
hearing  »^a  h»d  oh«-rgee  th- t  between  Au*rofflt  10th  «nd  y^ufrust  21,   1336, 
oo«pl>^lB*at  wiXftLlly  RAd  unlawfully  n^intnined  the  preal8«^a  <!t  4635 
Clarendon  ATenue  in  the  Oity  of  i7hio«*go,   in  «  «mnn»r  d.«ng«rQiii8  «nd 
detrinentnl  to  the  h^^^lth  of  the   rt^blio,   onuaSac  n  nuiannoe  to  exiat, 
in  Tiol'^tion  of  the  ordinmnee  r<*f erred  to*      Oefend<int  laoTod  to  quask 
the  ooar>laint,  which  action  w<te  denied* 

Hllttta   A*   Seaf^ren  testified  th'tt   she  la  the  owner  of  the 
preaiaea  nt  4636  Olirendon  /.venue,   direetly  opnoaitf*  the  prealaee  of 
the  defeadfint,  wh«re  ahe  had  li-red  ?«bout  i  ye'^rj   th^t  on  Auguat  10, 
ltS6,    ahe  oould  not   alenp  bec^uee  of  the  orMahia^^  of  diehee  »ad  tke 
blowing  of  luteaobile  horna  for  3«?nriee,   in  th«  oerrlng  of  people  on 


'^??3  .A. I  8  6S- 

■,„55ii    VtA   HJi^      » £.  X  et  Ji..     v?    ^1^   Vw^ 

,,        jt  .if, 
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th«  tldA-vAlk  outside  of  d«feB<lR&t*t  plae«  of  business;   th-t  people 
onaM  in  and  out  of  the  plsoe  between  the  bours  of  one  ^nd  five  in 
the  aorning,  laughing  and  AMking  loud  noiees. 

idwnrd  J.   z*»nd«»r  testified  to  the  effeet  th»t  he  resided 
m%  MIS  Clarendon  '^ venue,   ^nd  th'^t  on  the  morning  of  Au^st   31,   1936, 
hM  OAlled  the  police  to  stop  the  noise  fro*  lutoaobiles  in  front  of 
the  barbecue   st^nd  of  the  d«fenil%nt,   ^nd   th*t  on  th*t    p-^rtioulatr 
■orning  ^t  1;30,   oustosers  of  the  defend«nt  «nde  loud  noises  %ad 
peraitted  radios  in  autooiobiles  to  '*keep  going**,   »nd  tb-t  the   peiiae 
ordered  the  euatomers  of  defendant  to  move* 

EdB«  areea  teatified  th  t  at  3:45  in  the  morning  of  August 
30,  1$K(6,  there  nit  a  gTe«*t  deal  of  noise  tt»ming  from  defenli*nt*s 
plnee  of  businsse}   th»t  her  husb<ind  requested  the  eustoaers  of 
defeKdsnt  to  oe«9e  the  noise  !%nd  leave  so  thnt  they  oould  ;^t  soae 
sleep,   »nd  th?^t  thereupon  s^bosive  laatruage  was  used  to  her  huebr>nd, 
•Bd  th>t  the  noiee  of  l&uiirhing,   throwing  diehee  -t^round  %nd   dlAyiny 
the  rndio  continued  until  4  o* clock  in  the  morning  of  th-^'t  d^te. 
Other  witnesses  testified  to  the  snae  effect* 

Aaong  these  witnesses  woe  'Japt^ia  r  trick  B.   C*0»iumI, 
oxptaia  of  police  of  the  City  of  3hic»^,o,   wt.o  testified  th't  every 
Bil^t   ttom  August  nth  to  'August  36th,  of  the  ye<«r  Acnticaed, 
oustoaers  of  defendnnt   indulged  in  tootiag  of  horas  ^nd  loud  t<a,king 
and  sia^ing,  which  disturbed  the  peace  of  the  neighhorhool* 

Ttere  seeas  to  he  no  question  of  f^iet   involved  ia  the  onse. 
At  the  close  of  the  coBpl«in9nt*s  o^se,    Irfendint  aads  s  s»tion  to 
Aisaiss  upon  the   .round  thi^t   the  ordin.\»ce   ia  Question  wis  invalid, 
bee>tuee  of  the   f  <ct  thnt   it  is  uassrt'rin,  v.n^ue  sad  incosplste,   thnt 
it  dslsg  tee  unrestricted  i!iathority  to  ndainistrative  officers  of 
the  Oity  of  Chio^^o,   ^nd  is,    therefors,  void.     This  sotion  was  siso 
denied* 


«©li;®%-  Mt  ■**-ji*  fe«;^  4*|»i:^^  ^f##3^*  .^t  «.»'||t«js®t0-»  al  ««lls«it  ### tenant 

tilJt    «sS4't4.i^i0<5<Vi     ---      ^'>?'  ,«>-  '^^^WW   ttl    t*    iMf    test    m$    t«   fe&iJrft^Cf 


In  aitY  of  Ohiontio  V.   j^twood.   363  111*   634,   an  oriln^noc  of 
%h9  City  of  Ohio^i^o  <««is  fttt'iokcd  upon  substABti%llx  th«  unm*  grouada 
a«  !;ir<»  urged  here*  ^g»iiuit  the  ordla<vno«   in  otjAiittion.      la  tb'^t  e^««, 

tha  ordinanoe  ^tt^^okad   T^a  «>•  follow*: 

•i^ohlbit<»d  oloBOts  -  '^eaorrki,   Pnn,   pluager,   off»*t, 
vaahout-rnag*  elo««ta  "^nA  w^sab-out  Istrliw*  tbRll  not  b*  nllowftd 
la  any  bullJlng,  nor  3h?»il  ho?rp«r-clo«et9  b«  installed  in  ^ay 
bulldlag  ti«re»ft«r  «r««ted*     tuob  olos«t8,  wban  found  to  be  « 
nuiaftnaa,  ahnll   b«  teiMV«d»   or  t»hen  the   s^ae    >re  r««07«'l  for 
repnira  tbay  ahnll  not  be  ng4ia  Inat^lled** 

la  that  onee,  it  »^s  oontendad  tb^t  the  ordla^tnoa  fr*"!*  indefinita  and, 
therefore,   iar^lld,  b«o;»u«e   it   -lid  not  ord^iln  vho  aiiould  raMova  tha 
aloeete,  or  who  ahould  find  tha  closet e  to  be  %  nuienaoe,   a^nd  did  not 
dafina  the   Dhyaiaetl  oondltioaa  irbioh  ahould  constitute  tha  oloaeta  a 

auiannaa,  end  the  oourt  aiid: 

''Tha  laagiuAga,   *auch  closets,  when  found  to  be  »  nul9'»nea, 
shall   be  reaovad, *   eta.,   doea  not  re<?uire  n    iudioinl  or  offioinl 
finding.     The  words  •found  to  be  «   nuisance,*    as^n  found,   11s- 
oov«»red  or  perceived  to  i>e  a  nuis'^noe  by  ^fi^one  affected  by  the 
nuisAnoe.     It    is  not   oeoeaa^ry  thi^t  tne  ordinance  ahould  define 
tha  physio^  oomlition  whiob  sb'iil  constitute  ^-  nuiennoe*     *^ 


eYST  it  offeaiiTi.   Ptarciogaiy^   to  the  agnass.   -n-l  by   avch  of- 
faMlTfP»aa  aakaa  Ufa  unaoafert'^bla.  is  m  nuisqaoe,*     ( ^^f  ▼• 
^ainbftah.  7fc  111.   33^'    cehler  v.    LeTy.   S:^4  id.   5^5,)     The  rxiateaoe 
•f  auah  offensive  oondition  i?^«  etssenti^^l  to  the  reoovery  «nd  tha 
bur"ien  of  proving   i«   rested  ut:'on  tne  city.     The  person  who  sh^ll 
rf^aove  the  eles<>t  when  fovnd  to  be  a  nui^'^noe  is  neoesairily  tha 
person  who  'allows  it   in  the  building  '-na  hna  •»utborlty   to  reaova 
it.     It   is  by  bis  auffer!»noe  tht  the  nuisonoe   is  ore-^ted  wnd 
baintiaiaad  dud  it   is  he  who  is  subject  to  the  pen>\lty  of  tha 
ordinonoe***    (itrs^lioa  ours) 
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AS  «ire  of  the  opinion  th- 1  the  ordinance  is   euffioiently 

definite,   ^«d  th-'t    froa  the   evidence  fidluoed,   the  oourt  vrts  justified 
in  its  finding.     Tha  jud^aant  of  the  Munieipel  Court  of  Ohioago  ia, 
therefore,  affiraed* 

Af)IItU£0. 
HSKEL,    f,J.    AMD   0EiiI3   S.    SUM-IVAJit,   J.    COKOU'^ 


ma  btk  ^ff.  ^^■^amAsm  $  «c^  lAif  ir#i»iu»^^  .-«#»  Iisii^  MiaMn  .inlr  Hoi  ««»4^i>»«X» 
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HORTOM  XAI.M89  Pl«lntlff  b«le«« 

▼• 

liilVSRS.-i.  a\JlD£    JCfvPO-ATiON,    i* 


Int«rT«nlng  fetltlon«T8,  )      O  Q  Q    T     A        -     y    ^ 

KR.   JUSTXOS  UAU^    :;E|.ifi)«E£)  Tm  OrlfllOtt  or  THE  COl  RT. 

On  i)«e«aA>«r  4,   1936*   »  or«<iitor*B  bill  «9.8   fll«d  by   Norton 
Cnllig  Against  the  Unlvera^l  Guide  Corpor"tioa»   «^  eorporntlen*      itie 
bill  ohnrged  thn^t  the  d«feni>^nt  w^a   indebt«d  to  the  ol«<l.ntiff  la  tbe 
•us  of  the   "^aouiit   of  th«   Judg^aent  ent«^red«   le  noted  hereAfter,  th-tt 
pinlntlff  hsd  m»A9  demiad  ijpoa  the  oorpor'^tlon  nod  th>t  the  oorpora* 
tion  refused  to  p*y  the  debt,   tb' t  defeavl^nt  le  InsolTent,   th^t 
plaintiff  had  no  renedy  *»t  i^w*     the  pt-oyeT  of  the  bill  w^e  th^t  ?» 
deore*  nnd  Judgoent  be  entered  for  the  eu«  alleged  to  be  due,   th<^^'t 
«  reoelvffr  be  ^^ppoltfltd  aad  tbr^t  «  snle  of  the  pror>erty  of  the 
defendant  be  aude,     on  oeoeaber  8,  X936,  tbe  covert  nntf^rcd  ^n  order 
»pt>ointing  a  reeelT«r,  ftnd  «s   bond  for  ^1,000«00  .  :t    i.     The 

reeelTer'e  bond  for  th  t  aaeunt   » 'S  npprored  on  January  9,  19S7* 
An  ftntver  wfte  filed  by  the  dcfend<%nt  oorr^r^'tlon,   signed  by  one 
^nevlere  Ebert,  seoretsry,  ehloh  adaltted  tbe  llnbiilty,  but  denied 
the   IneolTenoy* 

On  January  3,   1937,   n  deoree  wme  entered  in  the  0(>uBe  in 
v^leb  it  v^s  found  thnt    '773,73B.91  was  due  fro«  the   defendnnt  oor~ 
por-tlon  to   plaintiff;   th  t  the  iieaete  of  the  vdaintlff  v«re  wholly 
insufficient  to  pny  the  ftiaoant;   th'ft  tbe  defendimt  oorpor^^tlon  is 
wholly  InsolTent;   th'vt  the  plaintiff  h«id  ^   prior  lien  on  %11  the 
•eseta)   th-t   judgment   be  enternd  for  the   nmount   nentioned;   that 


[9rii^^  i^iiN^«M'' '«tl4.u%  mtmu 
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•x«mi%ion  issue   forthwith;    tti  t  th*  d«fendent   t>fty  th*   Judgaent  within 
thrtt  dayi  of  th((»  entry  of  th«  ©rltr;  th  t  th«  r»o«iv««r  theretofore 
!>ppointe(l  Meli  the  a«eet«  of  the  oorper 'tion  ^\  lOtOO   A.   a,  on 
Janunry  I3«  1357«   nnd  th'^t   plnintiff  hare  the  rl^ht  to  beoooM  a 
puroh.-^aer  nt  the  s«le«     On  J'^nu«ry  14«  1^37,   the  property  «»e  eold 
to  plaintiff  for   18, 000,00,   and  on  January  18,   13S7,   %n  order  w«t 
entered  oonfiming  the  sale  ^nd  finding  ^i  defioienoy  over  ^nd   ^hciw 
the  ."^aount  of  ^,0:^0»00  to  be  due  to  the   plaintiff.     On  J^nu^ry 
27,   I9S7,  an  order  «na  entered  dieohnrging  the  reoeiTer« 

Trior  to  the  entry  of  the  deori'e,   «.nd  on  Oeeea^er  11,  1939, 
notion  9<f8  eerred  on  Sol  i3«  aolhy  %nd  John  ti.  Togelanng,  stookholdere 
of  the  oorportioa,  of  the  pendency  of  the  suit.     On  D*o«aber  18,   1336, 
!•«▼•  «r9e  given  to  *iiolhy   »nd  VogeXe^ng  to  fil«  nneir«>r8  and  oroas  bills. 
On  Oeo««ber  ?.A,  193(>,  Uolby  ^nd  Vogelsang  e^eh  filed  a  petition.      In 
the  u>olby  petition  it  w^tt  Hll(:<gecjl  th^t  the  petitioner  m^e  the  owner 
of  300  shares  of  the  eoauson  stook  of  the  defendant  oorpor'tion;   thvt 
plnintifl  wa  the  :>reeident  «nd  h«id  oontrol  and  h^d  operated  the 
business  of  the  defendant  oorpor  tion  <tnd  «fin;»ged  its  affairs  without 
oott«<»nt  or  knowledge  of  the   petitioner;   th^t  no  me«tinge  of  the  stook- 
holders  hnd  t>een  held  for  three  ye^irsi  th-^t  petitioner  had  never  been 
notified  of  the  finaneisl  oondition  of  the  oerpor  tion  and  had  no 
knowledge  of  ^ny  suoui  thAt  vere  due  the   alaintiff;   that  he  did  not  knew 
of  the    <otion  taken  until  O^oeaber  11,   1936;   th>t  he  did  not  »uthori«e 
the  filing  of  the  "yppe^rnnoe  of  defendant  oorporrtlon,  nor  the  anewer 
admitting  the  liability  of  the  oert^oTHtion  to  the  plaintiff}   that  a« 
stoekholdera*   :seeting  had  been  ealled  to  nowise  the  petitioner  and 
other  Mteekholders  thst  the  oorpor'ition  v^e  Insolvent;    tht»t  no  <tocount 
h^d   bewn  bad  of  the  ooroor'^tion  for  thre<^  years  last  past;   tkat  a 
eert^iln  ;3ublio^tion  vfaleh  eas  the  largest  of  the  assets  of  the 
defendant  oorpert^tion,   had  a   walue  of   'f2S,000#00   and  a   frood  will  worth 


*  #M#  |te,#>'?  mm$'wtin9^  ^im^t-^(^  tx^Mmtxr^^e  »e**  to  h.m  m»tt  fe«rf 
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*60,000»00,   «nd  %h^\  Xh«  reoelT«r  aippolnttd  w^?«  not  ^    fit  or  pTop«» 
person  to  o^Txy  on  th«  t»ualn«9«  of  the  d«f«ndnnt«     tb«  prayer  of 
this   petition  «is  tb'^t  the  booke  of  the  defendant  oorpor-'tion  be 
dellTered  to  the  eourt,  %nd  th«t  petitioner  b^    -ieraitted  to  eT»aine 
•nae«   th  t  the  petition  etnnd  ;»•  »  oross  bill*   -^nd  that   petitioner 
have  euoh  other  and  further  relief  i>e  atfty  eeea  aeet*     Vogelaeng's 
petition  recited  tb<(t  he  «a«  the  own«r  of  300  eh^^rec  of  etook  of 
the  defendisint  oorpor'ition}   th^'.t  iCallle  ««e  the  president  of  the 
oorpor«tioni  thet   petitioner  had  reoeived  no  notioe  of  the  «eetinge, 
nor  thet  he  hnd  waived  nnf  euoh  notioe;   th >t  the   first  notioe  be  b«d 
of  the  pendenoy  of  this  proceeding  wt  irhen  he  im»  apprised  th9t  the 
ecsete  «ere  »bovt  to  be  sold;   th^  t  the  <tr»peKraaioe  of  the  oorpor^^tloB 
defead&nt  in  the  urooeediog  w».a  by  An  !>ttorney  earaoyed  b.   plaintiff 
for  the  osttaelble   '^urcoee  of   p«r«ittlDg  a  leeree  to  be  entered, 
«d«lttlng  the  iadebtednesa  of  the  oorooration;   th>t  the  defendiint 
••rper'^tlon  Is  the  ovtier  of  n   freight  guide  with  i  olroul^tion  of 
5,000;   th  t   it  receives  iB,00  for  e«oh  subserlptlon;   that  the  oorpor- 
»tlon  receives  aporoxlw^tely  4516,000.00  for  ndTertislng;   th^t  the 
plietlntlff  peroiltted  his  olnia  agRinst  the  eeroor^tlDn  to  beooae 
fraudulently  enhAneed,   ^^olely  for  the  purpose  of  obt«iialng  »  hold   nnA 
unfflr  «.dv<iat3ge  rf   the  defeB-l«nt  oorpor-tion,  and  th  t   it   *   s   the 
dMty  of  the  plaintiff  as  »b  offioer^  to  honestly  «ml  dliltr«ntly 
edalnister  the  iffalre  of  the  corporation,   »hloh  he  had  not  done.      It 
denies  th-t   the  defendant  oor.dor  tlon  is   indebted  to  the  ]?lnlntiff 
la  the  sua  of  ¥73,Oi')O.0O  and  upw'^rds  aentioned,   and  allCi^es  th-t   the 
fin/>neif>l  condition  of  the  defeadnnt  oor^orntien  «ns  due  to  the 
oolluslon  bett^een  the  plaintiff  and  the  persons  who  he  peraltted  to 
c^rry  oa  the  l^tslaees  of  the  defeniant.     The  py^yer  of  the  petition 
»M  th'^t  the  petitioner  be  'iilowed  to   file  his  ir?ieara»ae  and  arose 
bill,   aad  th  t  the  reoelver  be  reaoTCd.     on  aeoeabeT    ^4,  1336,   le'^ve 


$ 

-t^^T^  m^-mm  jjmiff  i«9«^sf«  «»»«■  ■sal'  <?t*isi  ii«*i*©#«  :#i  f.«»iii#  |0^«a 
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vat  giT«n  to  both  thest<   (^tltionors  to  file  tb«lr  pdtitiona.      .\9  to 
tho  potltlon  of  «ol  i^*   ^'oliay,   Univ^rs^l  ^•'uide  worporxitlon,   filed  by 
Morris  i)*   BlAnk,  by  iin««r<^r,   etutes  th'^t  it  neither  nloitii  nor  ienies 
tho  ttlleg?tloaa  oont^in^d  in  the   petition,    >nd  le«<tad*i  strict   proof 
t&ereof*      ^a  to  the  on  of  John  V.    ^'ogeleang,   Unl-rere&l  Guide 

Oorpor^^tion*  by  »n«««r  presented  by  iKorrle   'i»   Blnnk,    its   attorney, 
denies  the  ^tlle^  tions   in  the  petition  <?nd  st'^t^s  th^t   the  bc< 
reoorde  uf  the  oorpor^tloa  show  th  t  there  is  due  the  piftlntifl  the 
saouat  «et  forth  in  the  complaint* 

The  o^uee  wna  set  for  a  he 'firing  on  OeMrtMx  1^3,  1936,  but 
beai^uee  of  tne  illness  of  the  judge  to  whoM  the  0*3  n?i, 

the  onee  a-^a  oontinued  vntil  January  8,  19Z7,     On  the  I'-Sii.  n^entloned 
d^te,   eouneel  for  the  intervening  f^ltloBar  red  in  court  nad 

■t*ted  to  the  court  th-t  the  t^o  Int  i  ri^ionors  hsd  not  h.*d 

»B  opportunity  to  ex<9alne  the  booke  01    tnc   ncrvor-^tion  to  find  out 
whether  or  not  the   facte  'ts  set   forth  la  the  <»oflipl)iin<int*e  bill 
true*  *nd  '•eked  for  n  voetponemeat  of  the  het^rlng  in  order  th   i   fcu»y 
■Ight  Rmke  9u9h  sflfireh.     Their  rer^ueet  mt-xt  denied  by  the  covirt,  nad 
the  Court   jirooeeded  with  the  he  ring. 

uenoTiere  Kbert,  a  witneaa  for  the  plaintiff,   testified  th»t 
ehe  »'♦»  the  bookfceoper  for  the  '..nlTera^i  i>uldt  Corporation,   lad  that 
the  kept  111  the  books  i&nd  <)ccouato  of  all  traas'^otlons  of  ths 
defead<>nt  oorpor^tlon.     Stis  w«ta  neked  to  st*>te  the  naaes  of  the  creiltori 
of  the  tniTerslkl  <<*  ide  Corporation,  and  In  reply  et'^ted:     "There   is, 
MoTsaber  ."^•^,  la.'St-,   »•  KsUls  &   Capaay;"    th«t  the  ;<9llle  Ooaiixiny    *»a 
ths  a«la  oredltor,   and  th^t  the  ooroor- tion  v-e   indebted  to  this 
iastltution  in  the   sua  of  i^laost   5*3,000,00;   th^  t   ws  of  July  v^l,   1334, 
the  reoorda  of  the  sorpor^tioa  showed  n  lose  of  '^19,646«46;   thnt  %s 
of  July  31,  1935,   the  books  showed  n  loss  of  $14,337,41;   th^t  as  of  ^ 

July  51,   1336,    the   books   showed  a  I0S9  of  $18,768.1    .  -   plaintiff, 


% 

^fwe#  t^n*  ^«'i??s4*  (^i  m^^^^  mmt^  :^mmm'fim^' m  wm:^iMm--mM- 4^t»9i 
Ism,  ^^mfm^  #^#..-^'  mm^x>^  ^m  tmrnrn'^^ims^^  :*.mmmm  amii^.^m  fmkm 

^^k%^:»4  mm  m'^  mibmm&t^  t^m^  *m 

m  urn  m^^^^^m  u      '     -^■'  -  ' "-'^■^  »«« s«^  a^id®-?**  w^^ 
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Mortoa  Kallla*   &«T«r  (tr#v  any  aonfty  out  of  the  oorpor^tion;   th^t 
th«  «ltiM«s  hnd  been  vlth  the  defffnTl-^nr  earpor^tion  erer  ninoe  it 
?>%•  erganitedi   th«^.t  on  iJ*e««ib«r  4^^   1336,   the  eorporation  wn*  uw^ble 
to  p«y  its  Indebtednesii  to  wr.   6:alllt«     mt  v^e  4«k:ed  thle  ouestioni 
"To  four  knowledge.   Is  th^t  debt*  -  tfa  t  debt   ie  »   fair  unA  reason- 
sble  debt  due  nnd  ovln^  to  Mr*   K»llle  from  the  oorpor^itionT"     To 
this  mieetion,   this  witMsa  Ttnevered  "Tee.i*     3h«  rIso  teetlfied 
thsit   she  reoelTed  no  s«l&yy  from  the  eorporrtlon;   th^^t  she  kept 
books  for  u>,   /:«»llls  &  Oospany.     Her  t««tl«o&7  is  further  to  the 
effeot  th^tt  aost  ef  the  indebtednesa  of  the  def«ni«%nt  eorixsr^tion 
w(«e  for  printing  done  by  M.  Kftllie  i  Ooapftny.     In  explaininf  her 
^asver  thtit  no  Money  had  been  p!»i4  to  Ur*   K.%lli9,   she  s<ftid  th«t  vh%t 
•he  saesat  nite  thnt  no  flK>ney  was  paid  to  hla  in  person.     She  further 
ezplsined  th?^t  Money  w^a  deposited  in  the  naae  of  k»  Kallis  <»   Co«iC<;ny, 
and  tht  froa  jiutmst,  1935,   to  febru^ry,  1936,  there  vers  nine  pi^y^ 
aents  aftde  to  this  eo«\:«iny  for  printing  during  thfft  time,  s  total  of 
f7«^&T«63i  thAt  the  oorpor>^tion  in  133&,   took  in  ^8,5S6«73  and  in 
1336,   $^3,763,36;    thnt  eosnissions  paid  to  35  «en  froa  July  1,  1936, 
to  July  1,  1936,   naounted  to   tXl,86S.41«      She  siso  testified  tttRt 
froa  July,  1935  to  Dooeaber,  X936,  offioe  e«lariee  ^n<\  other  expsnses 
naouated  to   »10,00S«v)0,     All  of  this  tsstiooBy  «-««  objeet^d  to,   tke 
attorneys  for  the  iaterrening  patitieners   insisting;    th^t   the  amtter 
should  be  referred  to  a  itmstcr  in  Oh»aoery  so  that   proper  evidenoe 
aigi^it  be  adduaed  as  to  the  eit^et   fin»coi%l  stsadiag  of  the  oorpora- 
tion,   and  th^t  a  oontinuonae  of  the  setter  b«  hsd  in  order  that  • 
thorough  examination  of  the  books  aight  be  made*      Attorneys   represent* 
ing   the  interrening  petitioners  also  objeoted  to   the  teetiaony  offered 
by  this  witaess  %s   to  the  oontents  of  the  bodks  and  the   finsnoitl 
oondltion  of  the  eoroor-^tien.      The  objeotiona  were  oTerruied,   and  the 
oourt   proceeded  «»nd  entered  the  orders  hereinbefore  noted.     The  appeal 
here  is   froa  all  of  these  orders* 


« 

*#«<(»  ^iSt  f)i«e  «^  "itilift-l  .ttM  «#■  -^im  tt**-^  i^«f  t««««»  -ear  *.».rl#  -«*«»«* 
»t*^  awiis  *«*??  %%ti^;?f?  ,0SiX  ,^'s»*?»^-i  «*■  't&^t  ^mm^^  ««^^'  ^^'^^^  ^>b« 

«».5tii»<r««  *t^M-<i  ?>».»  «*)i'a:-."?|i?;s  «^.*tto  ^Uf®!  i'm^^m^  ■©*  ^St*  ^t^ATfe  «dt:t 


In  Pity  of  Ohio ^ go  ▼.   Jaatron.   »t  nX. .  i^O  111.   447,  *  oon- 

troTerty  f>ro»«  between  th«  stookboldsra  and  tto«  offlo«ra  of  »  oerpoTA'" 

tlen«     Tti*  stookholdlers  hKd  filed  «i  bill  ^g««inct  o«rt?ia  offleers  of 

th*  eorpor  «tlon,   asking  th^it  o«rtslu  oonT«)r<^no««  b«   net   noldt  %nd  ^n 

noe^untia^  tot   h»d.      Xt   vac   ln»lHt«d  that   the   atookhol lera  oould  not 

Aiiint  iln  the  .motion,   that  the   auit  should  ha^tf  Men  brought   on  bthalf 

of  the  oorpor-^tlon,   and  in  !>%«t»ing  upo^n  th^^t  question,   the  ^upr^wM 

dourt»   quoting     oaeroj  on  -ouity  JuriapTudenoe,   9?^id: 

*wh«r«yer  n  ORu«e  of  t^otion  exists,   prioarilir   in  behalf  of 
the  oorporntion,    "tT'^inst  fiir^otoTs,  offioere  *>nfi  otb«!r«,   for  «roBg-> 
fully  dealing  with  ooroor'^te   s^roperty,   or  wrongful  exeroiae  of 
ooTporite   frnnobie<^«,   ao  th   t  the  Teaedy  should  r*»gt!l^yly  be  obt'^ined 
thr<Aigh  a  euit  by  «tnd  in  the  luiote  of  the  oorpor-'tion,   ^.nd  the 
••rporntion,   either  ;tctu«.llY  ai  yirtu-^lly.   refvaee  to  inatitute  or 
proeeoute  suoh  s   suit,   then,   in  order  to   preyent  ^  f^jilure  of 
juetioe,   <\n  "Ption  *fty  be  brought  *»nd  maint»*ined  by  •»  ntookholder 
or  atookhold<prs,  either  indiyidually  or  suing  on  behslf  of  the«- 
selyee  and  all  others  aittil^rly  sitii*ted,   «»^'oin8t  the  rrongdoing 
direetors,  offioere  nnd  other  persons," 

S«e  also  butler  ^aper  Go.   st   al.  ▼.   nobbips.   et  "l.,    151  111.   S«8« 

we  are  of  the  opinion  th  t  these  ist<«ryening   petitioners, 
holders  of  a  oonsiderable  Aiaount  of  the  0R?it«l  stock  of  this  ooroor??- 
tion,   were  entitled  to  a  hearing,  and  th  t   the  dr«<tstlo  «totion  of  tlie 
oourt  in  entering  the  decrees  »isA  orders  here  ins  not   Justified.     The 
teatiawny  of  the  aitnees,   aeneyiere  ftert,   we  secondary,  and  should 
not   haye  been  adjiitted.     The  books  of  the  oor^or-^tion  are  the  best 
eyidenee  -^-s  to  the  oom^iany'a  affairs.     The  judgiaent  entered  b/  the 
oourt   in  f  yor  of  the  oompl'^inant,   the  order  of  the  oourt  directing  the 
3'^le  of  the  property,  und  the  order  «pvroylng  the  sale,   are  reyersed 
and  the  ovuae   is   reaanded  for  a   further  hev^rlag  en  the  awirite* 

R£v,.asta  ^ho  ^.?H^BOso  ton  a  hiahino. 

HSmi.,    PiJ.    AID   DElIt  I.    9UI.I.IVAI,    J.    CONCUR. 


Sl4r-«f    ,SW>:a«.&i«<^Ri«iali^   t*'l^l!    «®    >f«««»«*l  "^l#«Wtfj|>    t#«Ji»% 

i 


79534 


(n«lntlff)    a.p«iic<    ,  v/) 

)  /         L'^VSIO^   CC'UHT 

▼.  /  \) 

.       }^      , 
■.    Ji.0^  t,  :30«l8,   n.  OoTporntilm/^  )     '  aoOK  CrusTt. 

(o.f«a«t)  u.«u.«.        i  29  3  I. A.  623^ 

KB.    JU^TIOI    ::««I3   R.    3U1..L1VAJI    -^SUVE^UCJ  THS  Or  Ul'^&i    :J    I-l/    :^  ■    w, 

Fl'tlntlff   :^m{Bu«X  j(«raten,   doing  bwalnets  ^^«   Kskaj  YsIt* 
Coap^njTa   orought   an  notion  atcnlnst  J"«e«  3,   Jlow  i   9on««    *»  ooipot  tion, 
to  reooTer  .i*awg««   for  »n  nXle^^ed  bre-^ch  of  "i  ETlttao  oontr^ot   for 
th«  «nl«  of  o«rt«lft  »f"Bh  sink  faucets,      a  trial  w<^a   bndi   before  the 
oourt  withoiit   «i   Jury,   r^Bultlng  la  a   finding  In  f'vor  of  Plaintiff 
Mid  Jiidfipatnt  w«i  entered   for   ^147ft*30  agelnst  the  dftfondTint,   froa 
whioh  JudgmftBt  defendftnt   bring*  thle  sopcal. 

In  aia  ooapiftlnt   plaintiff  flil«ired  th«   receipt  of  nn  orier 
froa  tne  defendant   dated  Usy  12,   1931,   for  484  w«>ali   sink   fauoett   ?t 
14.76  ••iob,   dellTitry  to  be  ancie  ootobei-  1,   l^JSl,   rmd  «ooner  if 
Inetruoted;   th-t   ae  aooeptcd  th«  oriax  ^snd  caused  the   f^'aoete  to   be 
•ftmtfr,otuT«4«    -  n1  ^sn  re-^dy,   nble    rnd  billing  to  •flke  rl»iivery  of  the 
f'^ueete  to  the  defendant  in  aoeord^noe  *ltb  the   terms  of  the  order; 
th  *t   defendant   refu.^ed  to  Hreot  ohlpisent  by  yls^lntlff  or  to  ntoeept 
•r  reoelTe  the   f-uoete. 

sefendsnt's  ienitd  e»oh  ^nd  every  of  the  «b«Tt 

Allegi  tion*  and  furth«*r  «yerr«d  th<*t  the  proposal  it   sent  to  ol».lntlff 
•n  ii«y  12,   18S1,  erta  «t<»o««oanled  by  n  letter  whioh  b«oa««  *   part 
thereof  by  refereiM*,   pnd  oonetltuted  aerely  a  propoeni  or  offer  to 
puroheec  on  the  tfrsa  therein  sentioned;   th-^t   plaintiff  «t  no  tl«« 
eonflrmed.   In  writing  or  oth«rwl<?e,   the  aooept-nfle  of  the  offT  upon 
the  t*me  proooaed  sad  tint  b»11  offer  »^e,   on  Jun«  15,   1)331, 
vlthdr^im  by  defendant* 

Plaintiff 'a  theory   la  th-^t   '   r^lld  oontriotn^tl  rel^tlon^bin 


H 


t&i 


1/  \  ■      ...  -^  'i-.  ■;--.   s.ii:^ 

P  O  A     fi    T  P  C-^  X     C  *imummf.  itmii&mim.) 


8 

wnt  or«- ted  by  the  origiBti.  or^ter,   tti«  (lef«iiC.-»nt*8  ahip'^iag  order, 
%h»  pl<ilDtlff*s  requeet  for  sore  epeolflo  •blpt7lBg  lnatructloiui«   -ind 
th  t  hj  their  oondxiot  both  pnirtlee  r<»oognif »<!  the  existence   of  n 
T«lld  oontrsot.      Further,  the  oftlf  re'<eona  •  ■    r     Iven  by  the    Jftf^nlnnt, 
prior  to  litig»!tlo«,   for  Its  refu»«l  to  "looept  the  good*  were   (a) 
thnt   the  work    .  .  «toppe(t  on  the  I'-ne   Job  for  1  ok  of  funds,   '^nd 

(b)   thftt  it  would  not  wee   pl»intlff»«  ▼'>X-re8  on  defenH^nt'?   sinks       nd 
th«t   lf'fend^nt*t   present  eontentions     $;   to  the   teohnio%l  InT^iiclity 
•f  the  Qontr^^ct  oonstltute  «   shift  of  potitlon. 

OefendHnt*s  theory  Is  thrt  the  proposal,   by  ite  t^^ras,   »i« 
a  oondition  i»^eoedent  to  its  aoeeptAnoe,   required  %  r«oiproo«il 
proMise  in  rriting  on  Xh«  part  of  toe   plaintiff,   namely,  th-  t   th* 
f'^ueets  be  subject  to  aoceptanoe  by  the  achool  bo'trd;    th^it  defeadtiat 
■ay  return  unusue^   fwuoetsj    thst  the  intention  of  the   pl*<intiff  to  be 
so  bound  ^r.9  nertr  oo«»aunie^ted  in  writing  or  otherwise  to  def«nd«.nt» 

^»     The  tsi'intiff  *  9  not  legally  bound  to   »erfor«,   henec 
tbo  9llO(£*d  eontr^ot  >«  <*  ieoking  in  mutuality* 

3»     Tbo  plaintiff's  agent's  telephone  oo«aRjinie<;^tion  %• 
dofend^nt     aking  for  »ore  opeoifie  shipping  direotions  did  not 
ooaotitute   ^^n  unoondltionitl  or  Authorized  neeept^noe  of  the  defen>1<)nt*s 
prop««al« 

4«     The  off*T  of  the  defend«knt  »»s  irithdrswn. 
The  eTldonee  for  plaintiff  tenls  to  ihov  the  folloving: 
On  May  13,   1951,    Plaintiff  reoeired  the   following  order 
fron  the   d^r«^n-?   nt: 

aOI«3d^  fliorth   ials»a  atobuo 

3hiOftgO  !••   30XS3 

ohioftge,  &-13-a. 
To:   Xakay  V>»lve  Co«p^ny 
Z06  S*   Jefferson  'it. 
Ghloago,   Illinois 


•fit-®-'.  - 

#    ,  ...  .  ?** 

t^m  fe#  #«fv.;  ■  **»»  «» 


ce 


dill' 


4>  arfJ  a©«l 


#ii*€. 


Ship:  us 

OallTcrr   Alll  s«    vented  OQtob«r  1,   IdSl,  Sot  Sooner 
Ual«r>e  Instructed* 

484-fcSkny  V-IO&-L.  Poli»h*d  eroAon  clutcd  ooaprcasion 
double  9n»h  •ink:   f<«uo«t«  slth  spr^ty  he«!d0,   Indexed  stet^l  side 
l«f«r  ii»ndle«,   3/4"  mnle  ftllpieee  vith  oone^'>led  Tolu«e 
reduoerta   3"   oentcr  to  center,   ^nd  wltb   r^ao^'ble  a«<!t8* 
F«uo*t«  amet  h^ve  seanuf^oturer**  n>\n»  Bt<»ap«d  on. 

aiLjUO  i'rlM  $4.75,  eveb  net." 

A«ooarMU^lBg  ttaie  order  fre«  def«ndi«nt«  th^re  we  m  letter  i«tiloh 

reide  ne  feileve: 

oiiieKge* 
Our  Order  #44  Chift^ge, 


^9k»>7  Valve  Coaptegr 
30b  5,  Jeffereon  .it., 
^hicnfrtt,   Iliinole* 


««y  1%   1931 


(ieatleoea:- 

I  &■  ntt'^ohin^  oiir  order   -OISS  oeverinfic  the  vr-ah  ^Ink 
f«uoete  for  the  Lnne  Hlgk  :'«hool«     In  ?l«olng  this  ordi^r  «lth 
you  "v*  nnderetind  th^t  th*ee  ftueete  «re  i^o(»«pt!!ble  to  ttie 
Soerd  of   Hduo^tlon.      If   for  "ny   r^saon  the-se    f'^uoeta  «»Te  not 
Rooept^ble  or  If  *iny  <^r«  l*^ft  over  on  th«   job,   ^f  -^re  to  be 
permit tpi  to  return  them  to  you   nt  the   nrioe  *«   o»»l!j    for  the* 
vltbout  i^ny  deduetion  for  asndiing  nhsrceB,      If  yo\!   -^re   i?   tit- 
fied  with  the  nboTe  oonditione  in  rsg-^rd  to  this  order,   kindly 
oonfira  your  «oeet;t«nce  of  tbea  in  writing. 

*ith  viery  beet  reg'^rda, 

Toure  rery  truly, 

inmm*  B.  8lov  i  ioaa 

ft.  0*   fllBder 
-r,     .,ii,   i'linder-a  QitM  Selea  ttanagcr.   • 

lo  eon f inaction  of  thia  order  in  <rriting  %->a  ever  it^nt   by  the  plaintiff 

to  the  defendnnt  Jnaeo  B.  01o«  I  3«ne. 

On  June  3,  19S1,  defendnnt  wrote  t  letter  to  tbe  ^aksiy 

ValT«  Uo.,  &a  follova: 

S01*a9<>  N.   Talaaa  atobo*  j-:  i^-      ^   i-??i 

Chieig* 
i»sk«y   Valve  Co., 
tot  South  J#ff«?ra#B  :tr., 
Qileag*,   lUinoia 

aentleMeni 

:le»ae   "rr^nge   for  lamedi'^tely   dielirery   of  343  rnuoeta 
on  order  30163.     The  b  ianee  are  to  be   held   for  the    r.ree(*nt  tad 
delivery  ••de  when  we  give  you   future  Inetruotiona.      l^t  ua 


»'^>.V'-t&-.^j 

^ft            ■ 

*^V    "•!•■■'-"''•■'    *if''^ 

■■••;     -'■•,.   ■^. 

^  ^.      „          ,.pr<i»v«*— -  o         »";•;          ••*-..» 

-t«sa»®i^«»:0 

'        Sf'^CSi/Klf 

■  ■'.«; 

-  ill 

:s^..;.|..43i!£::-^;   XW4^;   .'sfsllaofi 


ff^t^- 


XI!:SX  »$  mmAt 


tmi^-w' 


v.* 


^?3r,-r*T    flit    1^©     t'f?*'****'     tX*^'*^* 


know  wh«B  wB  Miy  exp«ot  th«  "i^^i* 

Your*  very  tnjiy, 
jHiaet   u.   Clow  j   3ons 

Slat^tcd  toff  (sigii«<dJ(U    %  Lel3i«»>iB 

Mo  ^olcnowltd^inent    of  the  orier  or  -Ansvor  to  this  Xrtt«r  ims  aad* 

^  plaintiff  and  on  Juae  iS,   1951,   dtfeni^tnt  <^^^itt  »Tot#  to  i»k<ky 

fftlTO  Co.»  ^9  foilora: 

•JJU£S  B.    010^  A  90X$ 

s^hie&go  ChiO'iKO  ^indnk 

JUAt  15,   1931. 
tskay  ▼%!▼•  Coa!p'>ny 
3(M  8.  Jeff^roia  t^t,, 
Ohio»go,   Illinois. 

U«Btl«r<i«B:     - 

f'l#^9e  bo  instrueted  to  bold  up  !>11.  or  any  undoliTored 
portion  of  ovJT  order  so»   301&3,     This  (n>^t«rl«.l   ia   for  the  I.f>ne 
Technical  Uigh   "obooi  of  thl«  olty  -  nd    *ii  work   la   stopped 
because  of  laok  of  lunde  to  o  rry  on.      J;  >thing  further  i«  to 
tM  done  on  this  order  until   further  advised* 

Plen^e  nolEnovledgo* 
Oiotpted  \>y  '/«ry  truly  your«» 

B«il.   Lebana  J^aee   B.   alow  i  Sono. 

o  (Signed)  tl«    »•  l^luuiB 

i^urobaelnfe  J^i^t^." 

Plaintiff  an le  no  reply   to  the  nbo^e  ooatauaiostion  in  writing* 

>l*iatiff  further   9upT>ortod  hie  oont^ntion  by  introducing 

one   uiadftky  the   <itookmea  in  eh-'irge  of  their  shii^ping,   who  testified 

thnt  ho  bed  reoeived  the  order  froa  th*  pl%iatlff  eoneerning  the  sink 

fluosts}   thr^t   in  J»vBuary  1931  plaintiffs  h-^^  641  ▼'<<1tcs}   th  t   ivriaf^ 

tho  nonth  of  iKy*  1931,  thoy  h«id  sbeut  600  of  these  ▼•^iTes;   th-it  ho 

started  to  nsseoUo  the  ?43  Tnlvoo,   eftcr  tho  oroer  of  Juao  3,  1931, 

bootuoe  the  bodies  e<uiO  *epnr«to« 

Tho  eitMss  tfladek  farther  t«etifyin«:  et^ted  thf^t  he  t>^lked 

to  the   puroh'^slae  ^^Kent  vber^t  Juno  6th  or  7th,   1931^   ^ad  '^skod  bio 

for  doilTery  inetruotione,   but   th^t   ho  wis  told  there   «rero  none  9% 

tliet   tlao,  but  to  "Just  hold  it  up*      I  will  e<«ll  you   %n:l  give  you 

your  shipping  instruotions** 

Tbo  pvreh^sing  r  geat   for  the  dofend-^nt  J'*iies  B*  Clov  I    ^ona 
.denies 
doaiod  knowing  Miadek  vad  filsft./this  oonTern'^tion* 


/  '                         *■-'>      ',                                                      '    ■:■■ 

tl  fe*    ■  ■■•* 

■.      ,          -  ^ 

,:  .    '^•Mm  


h93iu4  m  #«i«*  !5i»f«<*»  ^ltii*^-s*  TOift««^  UjsMj^' *««i*iw  «iff 
#«  mm  «^»w  «j«tt3f  .fei«^  »i?*  •«(  #t^  i«tf'  ,»*j>^*Oiirtt»" 


8aau0l  K«r«t(*&«  <ttll«<l  "S  a  witn*9«  in  bis  own  b#hAlf» 
t««tifi«d  th«!t   he   Is  .f^oturer  of  br»»«8  t*1t««  und  t««lil«r  with 

%M  Caiiay  VtlTta   involTed  in  tbi«  tuit;   th-^t  he  r«oeiY*d  d«fendiitnt*« 
order  and  tb»t  ht  an.d«  up  v  sbop  order  %nd  turned  it  otct  to  taind»k 
to  prepnre  for  fiilin«r  tne  ord«r  for  lellreryj   th  t  he  had  484  T^lTet 
on  hand  f»t  the  tinM;   th' t  vhen  he  received  def<«n1i«iBt»i  letter  of 
JuM  15«  19n  (pi'ilntlff**  exhibit  4)  he  inetrveted  Uind>^k»   the  ^n 
in  ehar^  of  the  atookf  to  hold  up  the  order  for  the   ;))re9ent  ^ad  to 
get   infor»^tloB  for  future  leliYeryj   th«t  »>ionj^-  ^^bout  »i«roh  or  Aorll^ 
1934,  he  had  »  ooaTereHtloB  in  the  offlee  of  Mr*  Clow  nt  their  pliat 
on  Lnke  etreet}   thnt  he  told  Mr*  <31§m  th^X  he  h$d  nn  order  for  484 
T^lvee  for  the  Um*  ?'ehool  •snd  ««nted  to  fcnov  vh>-'t  he  w-s  going  to 
do  About  delivery;   th^t  Olev  diid,   **$ellf   »«  nre  not   jp:olng  to  use 
yoar  T^lves*      ^e  osnnot  uec  fcek^y  vflree  on  Clow  fixtures  i^nd  we 
h<»we  no  lQt«ntlone  of  uolag  your  w^lT^e  on  the  Lane  Bohool  on  o«T 
wQOh  elnka'** 

i'urther  testifying  Kereten  st  t#d  th>sit  he  «ede  thre^ito 
ftboiit  the  aooeptp.Boe  and  reeeiring  of  the  v<ilyee}   th^t  he  n^dTlsed 
Clow  th^it  the  Trlwee  were  annuf'^otured  noA  they  would  h'twe  to   t^ko 
then  off  hie  htrndo;   th^t  in  1934  he  e«lled  in  =>  party      by  the  nftao 
of  Saplan  from  the     Apublle  Pluttblag  Supply  Co*  «)nd  aold  and  dellwered 
the  ▼«»lwee  to  th^t  oomiveny   fet  «1«70  eaeh;   thnt  he  Inwestlg^ted  «lth 
referenee  tc   the  work  dene  ftt  The  L^ao  Teehnlo%l  30hool  after  the 
pluablng  hAd  been  oo«pleted  ^nd  found  th^t.t  the  wlwee   Inetaliod 
were  not  **Aekay"   vnlwee  but  were  Olow  rnlwee  ond  that  there  were  about 
96  aash  einka   inetaliod  there* 

H->rry    '•   Lehnan*  ealled  ae  «  TPitneait  on  bebnlf  of  defendant 
testified  thnt   he  le  neaoei^'ted  with  J.'^nes  i%   Slow  4   Sone«  ae   pur- 
ehaslnfc  nt,:ent;   that  he  doee  not   know  «ayone  eonneoted  with  ^aauel 
leroten  doing  buelnees  <^e  j^ek^y  Valre  Oofltp^ny  by  the  naoe  of  ^Indak 
(the  thipplng  elerk  of  ulnlntlff)  and  that  he  vne  poeitiTO  that  "t  no 


tarn  m-  i^<Mt»4^  «««-  J^fi*"*  tm'i  3^i»<j  to  nitf-:  .'Vf=^ 

.UlUsr  <^:.  «v-f  >*i:$i#ft^l,«iliaa  i»f ,|«.  .|M>f ^«v  jWfeT  ■  |^  iffilf 

^m  ^i^\^i$_&m&l  :94  .$im  ^m^  m^  mt.^^mm^  #«^.  «t  •»vJL»r  U$ 

t^^ji  ®y.«»  m0M  $m$  Hm-  9mflm  mU^  W9m  iSfH  ^mUv   "ts^«8*  ion  »tw 


%im»  did  th«  Intte^T  cnlX  hia  during  19?1. 

ft  a.   Splllan«,  ootlled  '*?(')   witntsc  on  b«h«If  of  def«nA'^nt» 
testified  ih  I  M   i«  tb*  »iiuiag«r  of  the  piwibing  «nd  hA«tiag  dcp^rtMmt 
•  f  J'laes  6.   Slow  l  Sons  «nd  h«s  been  eo  •ngaig«d  for  tbe  past  35  year*; 
that   he  lid  not  at  enjr  tiaie  hare  Attj  conTersntlon  iritta  Ut,   K^raten 
with  reference  to   theee  vU-ret;   th^t  tfte  v  Iree  deeeribed  In  rlAli^lff*i 
exhibit   1  ie  n  ooBbination  fixture  or  f».uoet  to   ;:«Tolt  the  entry   of 
hot  and  cold  ^^^ter  9nd  aixlng  into  b  oentr«i  a  pout  nad  it  is  generally 
used  in  induatriftl  work;   th>t  the  In.*  requires  %  oombinntion  of  the 
fo>uoete  to  six  the  vnter,   snd  the  aen  vi^sb  under  n  ooabined  aijcture 
of  the   *ater,   if  theyso  desire,   and  there  is  s  tprnj  head  on  it;   tb^t 
there  was  very  little  deffiAad  for  industrial  eork   luring  the  depression 
of  1929,  to  alaioat   the  present  d«iy* 

The  witaeasSpllleBe  further  testified,   «hen  saiLed  to 
desoribe  the  tlf  ferenoe,   if  eny,  betireen  T^^lyee,  tta-'-t   lidien  the  ▼«Llees 
were  trurohftead  by  the  Miohlgin  i^selting  -'nl   refining,   the  bundles  ^ere 
oaitted,  tbat  being  n  eeouoon  prnetiec;   th-^t  the  only  thing  neoees^rj 
to  sake  these  valves  ooaiplete   is  slaply  the  nsseably  of  <t  hendle,   one 
person  aii^t  vaat   ».  china  handle  !»Ad  another  i  aettl  hnndle;   thitt 
that  «%s  the  only  difference   in  sieseabiing  the  T«lTes« 

Other  witnesses  introduced  an  beh<^lf  of  the  defendAat  denied 
in  substanoe  all  of  the  olaias  of  the  plaintiff. 

••  ere  not   iorpreesed  i«ith  the  olsia  of  the   plaintiff.     He 
reoeiTed  t  oonditionel  order  from  the  def«nd<)nt   in  il^j  1931»   for 
delivery  October  1,   1331,  %nd  not   sooner  unless  so  advised,      for  484 
sink  fAttoets.     Aocoapanylng  enid  order  «-oe  n  letter   l«ted  dnj  12,  193I« 
proTiding  tb^t  the  " faucets  ore  eooeptible  to  the  i^otrd  of  ^duc^tion" 
and  if  for  »ny  re-ison  theee  fKtuoets  nre  not  ecceptAble  or  if  any  ^re 
left  over  on  the   job,  they  vere  to   be  pe  rait  ted  to  return  thaai  to 
plaintiff  at  the  price  defeni- nt    -  a   :feylng  for  thea  without  any 
deduction  for  hendiiag  ota*>.rges.     They  9sked  defend^int   if  o«tUefied 


T 

vltb  th«  oonditiona  with  rtg<rd  %o  th»  ord«T  to  klndl/  oonfirm  its 

«oo«ptK<AO«   in  writint<*     He  oonfiris'^tion  in  writing  or  oth^rvria*  v^s 

glrmn, 

Kn  attaspt  w%m  mad*  Xty  plaintiff*   through  the   te«tinon]r  of 

th«  wltBtst  «:indAk»  to  show  th':t  4n  oral  ordor  hni  bs«a  given  hy 
dof«nd»nt  for  th«   •tiipaentc  bitt  this  vri«   proaptly  deniod* 

le  Attompt  w%«  and*  bf  the  plinintiff  to  show  that  theet 
T<ilTe«  were  •ntief'totorf  to  the  Ro^rd  of  ffduo-vtion,  whioh  wis  one  of 
the  ooutroiling  oonditions  of  the  original  order*     The  erldenoe  does 
not  eupport  the  eontention  of  ^ny  loes  on  the   p%rt  of  plaintiff 
beomvae  the  defendant  intended  to  ^iwe  them  notice  when  they  ^ere 
prepared  to  uee  Bo«e  of  thea,   if  poaaible,  but  it  -w^a  a  deferred  order 
la  the  senee  thot  they  hnd  not  oblig'^ted  theauielT<*s  to  aone^t  any 
p«rtl0uXnr  nuaber  of  v^lTes* 

The   finding  -ind  jttdgaient  of  the  tri«il  eourt   ie  plainly 
anpalnat  the  itinifeet  velg^t  of  the  evidenoe  and  should  not   mv^h  been 
•atered*     In  that  reapeot  the  tri^  Judtre  eoiuaitted  «rror* 

yor  the  re-^eona  herein  given  the  judgment  of  the  Superior 
Court   i»  reversed* 

1IB£L«    F.J,    AMD  HALL.   J,    OCKaUH* 


t 

^sm  ■$timmM  ^$  fs'^itl^^^mii  ttf.^-$£M^  ^^^j^  ^^  t^ilt  i»df  •sasa  ftift  ai 


-,iS^5i?ftrv.^  '?iii'?flc#3a%. 
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OTLXIAM  A.  V.Ta:^0-V3Al   et  a*»» 
DefendantB* 


THU  CICiSO    EIUBT  ft  B.^YIHGS  ^A^9^^, 
individually  and  as  trustee j 
CR\';LJii  H*  ALBiRS   (suljPtituted 
as  defendant  in  lieu  of  v7illiam 
!•  0* Connelly   deceased) »  as 
reoeiTor   of   the   Jioero   Trust  Si 
Savings  Bank, 

Appellees t 


APPmi'lPROI  SUPiiRIOR 


COURT,  COCK  couurr* 


O   -i-  • 


1- 

A#  o  /w  o 


MR*  PR^IDWC-  JUS5I03  ?HI  iSD 
i53LIV:iKSD   THi  OPIHIOJJ  OF    TH3  COURT. 


Stella  Mitchell,   plaintiff,  appeals  frco  an  order  of   the 
superior  court  approving  a  report  of  sale  in  a  foreclosure  proceed- 
ing iNherein  she   sou^t   to  hold  the  Cicero  Trust  &  Savings  Bank, 
as   trustee)    one   of   the   defendants  herein,   liat>le  upon   the  deficiency 
after  sale  beoause   of   alleged  BisrepresentaLioas   of  the  officers  of 
the  bank  at   the  time  the  uortg&ge  cjEid  trust  deed  were  purchased  fron 
the  bank  and  also  beo&use   of  the  alleged  aisapplioation  of  insuranoe 
Boney  xhioL  plslntiff  charges   i;he   trustee  vfith  leaving  received  after 
a  fire  loss*      vhen  the  bank  vae  plaoed  in  liquidation  William  L* 
O'Connell,   as  receiver,  ^as  Bade  a  party  defendant,  and  upon  the 
death  of  O'Coniiell,   dazing  the  pendency  of    bhis  appeal,  Charles  H« 
Albers   ffas   substituted  as   defendant  in  ]ieu  of   0<Connell« 

It  appears   that  August  8,   1924,   i^dith  B*  BoUg  and  frazdc 
Bolig,  her  husbandp  executed  a  promiBsory  note  for  ^^200, 


t3UiK  •  ^Tiiv/  r:"  cS  f^nr^  o^oiD  n!T 


V 


tAiA,^  .M 


iflci'l  joa^osifq  sxew  :i)s«l5  latntcf  kma  sg-^d'iear  «d?  sisl^  aiii  i^i  :itmii  adi 

■■  -  \    ■  7 

itsii  mqu  bast  « ^tetsimftlefe  ^^-s^  4  «i^m  ««w  /('xsrl  r      :':isxxoO>0 

*XX&«cEoO*0  'ic   ■     "      -  .    eis-cTXA 
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due  three  3rea78  after  date*   seoured  lay  trust  deed   on  the  preeilodB 
here  in  question.     Defendant  Gioero  Trust  £z  Sayings  Bank  was  dos.l- 
gnated  as   trustee.     August  89  1930 »   the  indelktedness  "being  unpaid, 
the  Boligs  quitclaimed  the  premises  to  one  \7illiaa  A.  V/yrzyko\7sldL » 
who  signed  an  agreement  where  "by  payment   of   the  indohteoness  was 
extended   three  years. 

Stella  Mtchelli   plaintiff  f  Oarried  a  BaYlngs   acoount  in 
defendant  bank,  and,  in  J^oveitoer,  1927,  she  deoided  to  huy  a  mortgage 
with  her  savings.     i>.ccording  to  her   tesoimony  she  talked  with  Mr. 
Scl)otka,  the  cashier^  who  handled   the  IjanJc*  s  secixrities,  and  requested 
him  to  look  up  some  good  mortgages.     He  agreed  ^o  do  so  and  asked  her 
to  return  in  a  few  days*     Upon  her  return  Sohotka  said  that  he  had 
a  good  mortgage  for  sale,  and  upon  inquiry  "by  her  as   to  whether  the 
taxes  were  paid  he  replied  that  "erery thing  was  in  fine  shape."  ThiB 
eTidenoe  was  denied  hy  Cohotka.     Plaintiff  obtained  the  address  of 
the  premises,  inspected   them,  talked  to  the  mortgagors p  and  then, 
returning  to  the  hanky  purchased  the  mortgage  for  $1»226»10,  which 
was  taken  out   of  her   savings  account  and  a  receipt  given  her* 
Although  there  were  defaults  in  certain  special  asoessraents   at   the 
time   of   the  purchase,  plaintiff   testified  that  she  had  not  iDecn 
apprised   thereof  lay  the  hank,  and  did  not  learn»  until  shortly  before 
the  foreclosure  proceeding  was  filed  in  June,  1931,   that  there  were 
any  arrears  in  the  payment  of   taxes  or   special  assessments;  she  re- 
lied entirely  upon  the   statement   of  the  hank  official,      .hsn  the 
purchase   of   the  securities  was  made  plaintiff  received   the  prcgaiLsGory 
note  end   trust  deed.     Thereafter   the  bank  scntinued   to  handle   the  in- 
terest coupons  and  collect  paymentSf  and   semiannually  it  paid  the  pro~ 
oeeds  of  the  interest  money  to  plaintiff. 

'<8hen  the  mortgage  became  due  in  1930    >obotka  asked  plaintiff 
whether  she  desired  to  renew  the  mortgage,  and  she  tectified   tha^« 
she  then  inquired  of  him  whether  the  mortgatfure  had  been  paying  their 
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xiiialm'iq  »ti-j  ,ao   E)9a&   ^iuu-x^  x^  h&%txv&fi   ,e*^l>  t^ita  si%sis>x  ©fi'^^  »ub 

•£©££  £>©:;  oe  <^fe  «.*  i^e««8.a  «K     tSos-^^^««3  boos  &eo3  c-L'  r^noJT  o.^  CJiU 

&j9«i  »4  :^J9ef^  -bi^e  ii^;J0a"?S  n-iw-^^s's:  xsuS  Iii6<|f     •«?ica&     .  -■  -      ■•■J 

1E9  U^art&bm  9di  iiesilMido  tt^iMk^Mt     »«Mm0ff&  ipS  t9iM»i^  axw  c&aQblrs 


•-r  ■":  i::tno.  £>©1X 


at_;    <: 


.J     ..  t-XJ:^-    O^    ;;u'Xi^.  a:j    uii. 


,.a-  ■Jij'V' 


Mllft  njid  whether  "erepythins  wae   tJLl  rii:ht;"   that  iio'botka  aesuroA 
her  that   "everything  trie  fine."     ;.hc  also  Inquired  xfhatYiQr  thtra 
were  any  11  ens  on    the  prendset,   or  Ray  unpaid   taxes,  and     ohotka 
aeBUZ>.^r.i  har  that  "ev«ry thing  waa  in  rirst  claes  condltian  anO    Lhat 
•he  oould    take  hie  word  fex  it."       ha  thereupon  oaaeented   to  ren«w 
the  mortfiff?,ge»  tmci  a  few  days  later  an  extension  rx^mvoBnt  waa  exisouted. 

It  appears  from  iihoavidenoe  of     obotka,  who  Bold   the  mortgagt 
te  plaintiff*   that  the  bank  I'or  atmy  ysAXe  had  its  repreeentatlTe  nako 
an  exBBi nn ti an  ae   to   taxes  &nd  epeoial  aeeeBruents  on  Ito   trust   de«dSt 
In  order  that  it  aigh-  btj  apprised  of  ai^  delinquonolesf   that  theee 
exanlmitlaaa  vfere  laade  annually,   at  appropriato   tiates,  and   that  plain- 
tiff wae  not   told  that    tliere  vrero  any  aPraars  ooa  the  property  at   the 
tine   thje  morts&^  was   nold  to  hor   or   thereriftor. 

v.yrsykowEki ,   the  grantee  of  the  property,  failod  to  pay  cortRin 
Interest  oharges  and  special  aaaesHaentB,  and  by  ?*ea£50n  of  theee  do» 
faults  plainsiff  filed  her  bill  on  July  3»  1931.     X  dooree  of  fore- 
clouure  was  entered  pursuant   to  a  he  -.rine  'i>9i'9T0  a  apeolal  mactcr   to 
when  toe  oauna  had  boen  referred  generr:lly;  I'lndinT:   the   sum  of  92, 311.23 
due  plainti.if#     A  sale  was  had  pureu.^at    to  the   ^nrry  of   the   dtoree,  aaaA 
the  property  was  ¥ld  in  by  plaintiif  for   the  swi  of   !$1,C!X),   le  ring  a 
deficiency  of  ll,d&l«ia,  *ioh  interett  frcci  ^ubrurry  10,  1956.     A  de- 
fioimioy  dsoree  waa  duly  entered  and    the  court  found,  inter  &li:,»   that 
there  were  delinciuonoies  in  the  paynent  oi  epoclivl  c^cse Laments  and 
taxes  aggregatlns  |105*85}      that   the  bank,   iaoividutilly  anci    an   trueteo, 
failed    to  inform  plaintiff  ax,  any   bine   that  taxeu  and  epoolal  asoeae- 
aeats  were  delintiuont   or  forfeited;   that  the  bank  oftde  n  ~  e^jroh  eaoh 
year  of   the  tax  reoorda  on  paroela  of  re^l  estate  seoured  by  truot  ueade 
whoroia  the  bank  was   trttateef  and   that  by  reason  of  the  knowledge  ttes 
obtainod  the  bank  was  under  a  duty  to  inf  ora  plaia\.iff  as   to    the  delln- 
quenoios  la  taxos  «d  special  asaeaaaaata  and  because  of  ita  failure  aa 


'%ysiil^  tm^i^Wtr  ff&^hi^uM  #a£^  a^<'  '.  '^••Ojaj);*!  «*i«r  s^iiAsf^TEa.^v**'  #«U'  «»4 

i*la6^«>  i^'-##  1?»Jtt^  t-^^t©*?^  -mir^-  ia&  «»t^ei»^  ,«)^*  ♦ii:4»»»al"igfe«%- 

'■"^ 'ttifc:©  *:'-  '-  '■t^.m^itm  ^>M%^  &JUmA,  mtumimiiii-MsA 
rHrflsi  f<5£!6.#i^1*  jgj»^  s£C.j  wl  MJt.1ia;*C^  ^  ai  few  awr  t^'^a^nq; m;!^ 


triiatee   to  oo  notify  aad  adrise  plaintiff,   the  lacJiik  ■bocams  l-.-'ble 
to  liar  in  th-a  aum  of  C105*8S,  "bein-;  the  amount   of  the  unpaid  tax«» 
and  apaoial  assessmenta  in  default  and  delinquent  at   the  time  the 
note  and   trust  deed  were  purchased  from  the  Isank* 

Under  the  provisions  of  the  truat  deed  the  ovmer  of   the 
equity  \Tas  required   to  keep  the   auilding  insured,   and   to  deposit 
the  policy  T/ith  tho   trustee  as  addiiionsJL   security.     :.  e  tandard 
firiD  inBuraiioa  policy  issued  in  acoordanee  with  this  provision, 
carrying  the  usual  mortgage  clause  and  i^iving  the  insurance  company, 
in  oasa  oi"  fire,   the  option  to  rebuild  or  replace  the  property  lost 
or  daBaged*     ^t  the  time   the  bank  delivered   to  pl.iin'iiff  the  mort- 
gage note  for  <^1,£00  aad  Interest  coupons  azid  the  trust  deed  securing 
XUl  it,   the  fire  insurance  policy  v/as  al;^o  delivered  to  her  and  she 
kept  it  in  her  possession  along  v.ith  the  note  and   trust  deed*     In 
Jehruary,   19ii8,  a  fire  damage  was   sustained   on  the  property  covered 
hy  the  mortgage*     One   Jablo^ski,  v<ho  was  purchasing;  the  premiseB 
from  the  Bollgs  under  a  contract,   esiployed  Henry  Ottercon,  a  con- 
tractor,   to  repair   the  daiaage*     liegotiations   were  made    through 
George  Kutina,  Otter&on*s  agent*      a;he  contract  price  was  fixed  at 
(954*65*       hen  the   improvements   on  the  damaged  property  v.ere  com- 
pleted,  the  insurance  company  is^iued  its   draft  under  date   of  .pril 
2,   1S28,   in  the   i_forementioned  sim,  payable   to    the  order  of    ;dl th 
Soligt   the  mortgagor,    the  Isank,    described  as  ihe  mortgagee,  ,\1qs. 
Jablov;8ki,   the  contract  purchaser,  one   George  Kutina,   the  contractor's 
agent.     /0.1  these  parties  were  made  payees   on  the   draft  bocau^e    .hej 
had  or  purported   to  have,   some  interest  in  the  property,   either  ae 
mortgagors,  mortgagees,   purchasers  or  under   the  lien  atatute*       /ith 
the  indorspffienta   of  Mrs*  Bolifj,   the  bank  and  Jablo^arski,   the  c^  raft 
«as  deliverod   to  the  contractor  May  7,  1923,  at  v/hioh   time  he  re- 
leased a  meciianic'e  lien  on  the  premises,   theretofore  filed*     'fhjs 


*3toj3€f  ©xtd"  Hotil:  &«a,sifo«W(|  ©"ffigiw  iie^fe  ^a«*x;j'  fine  «t<)l?. 

tsoi'jyLfooB  £>a©i)  il"v^««*  a^:f  hma^tmi^mB  i^srmii^l  fi^&  0(X2»X#  iwl  ©Sort  s^jsa 
srfs  ba&  'i^rf  a^  &*'X0viX©&  oeX.s  asw  XJ>iXoq  -8SM«jai:;aial  a^i'i  exf*  ^JI  jSCt 

m^^otq  &sii  sB-EaMo'Sjat  saw  bar&Sf  <  iMawdXtfi}!.^  ©1^  '  »»sj53|£^"i:oa  e£i  x^ 

jteX''-..*&9^S.'*%«!iai  ©XI j  i5u»  im4£Ximi^..^tmS  ^ds  ,sa9««*^«««  «iri^  «siX«S 
^££0-  ,9&m^&d  ^"iarxh  &iii  CO  aa^'^.i^  ©jb^aM  axaw  e&ii^isji:  »a«it;t  X£A     » tilers 

^'is^  i>  ©4* .  ?  x3tis6?«4".o'j8T,  btt&  'm^  mi  tv,xioa  ,  eaM  lo  u&A^m&xobnl  ndi 
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mis  al)out  two  weeks  after  the  ocnpletion  of  the  vork.  Subse- 
quently Kutlna  alBo  Indorsed  the  draft*  and  with  his  own  added 
Ottereon  deposited  it  to  his  account  in  the  Second  Uorthc?eBtern 
Bank*  through  ^ich  it  cleared  and  waQ  paid  in  due  course*  ^o 
part  of  the  proceeds  of  the  idraf t  was  recoired  "by  the  Cioero 
Trust  &  Savings  Bank  or  hy  any  person  other  than  the  contractor 
who  repaired  the  premises  iifter  the  fire* 

Plaintiff  predicates  her  appeal  upon  the  refusal  of  the 
chancellor  to  include  in  the  decree  a  finding  that  the  Cicero  Trust 
fr   Savings  Bank  ae  trustee  is  personally  liahle  to  iier  upon  the  entire 
deficiency  of  fi;l,891»18»  (1)  Taecause  of  the  alleged  misrepreBenta- 
tions  of  the  bank  as  to  delinquent  taxes  at  Ihe  time  the  securities 
were  pvurchased,  and  (2)  because  the  chancellor  held  that  the  insur- 
ance money  wes  properly  paid  to  the  contractor  v/ho  made  the  repairs > 
instead  of  plaintiff »  under  the  prorisione  of  the  policy  giving  the 
Insurer  the  option  to  rebuild  or  replace  the  damaged  property* 

Taking  first  the  item  of  C954»65,  proceeds  of  the  fire  loss 
paid  by  the  insurance  company  to  OtterBon»  we  find  that  in  accord- 
ance with  the  requirements  of  the  tru3t  dead  the  fire  insurance 
policy  insured  the  mortgagor  and  carried  the  usual  mortgage  clause. 
.  ny  claim  that  plaintiff  may  have  against  the  bank  is  necessarily 
governed  by  the  provisions  of  the  trust  deed  and  the  policy  of  in- 
surance, j-lthou;:^  the  policy  insured  idith  Bolig  against  loss  or 
daimge,  and  provided  that  such  lossj,  if  any,  should  be  payable  to 
the  mortgagee,  it  also  provided  that  it  should  be  optional  with  the 
insurance  company  to  rebuild  or  replace  the  property  lost  or 
destroyed.  Obviously,  the  rights  of  all  the  parties  under  the 
policy,  includine  plaintiff,  were  subject  to  thia  paramount  right 
of  the  insurance  company  to  exercise  its  optioh.  If  it  elected  to 
restore  the  property  to  its  former  condition,  both  plaintiff  and  the 


,.,,  ,  t»^N^  mo  5hi  div.t  haa  ti^Vsfe  art"  ^©RKo&igJ;  oaXs  «it£*jja  '<Xtfjc»i|p 
■'j8JiSi&'3«'X§:3i:siiaa^£»3*X-ts  ©jSJ^  'i©  sfejtwsscf  (X)   t3X«X©S,X$  "Jo  xo«©Xoi'io5 

-aX  lio  -^^dXXoq  9f{;^  £>iXi3  If&*6  ^Tain:;!  eifif  1»  a^X£iX70^  90  xfi  bpu%9Y9!^ 

or  f/i-Jfiy.^  «tf  j&ijyoifa  «Y«e  14  «a8aX  4«wa  *«((.*  J}sf""-"n-i-rr  baa  ,e3«i«^ 
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bank  were  required  to  -^bide  by  its  election*  lor  the  I-av  1b  gener- 
ally to  the  effect  that  the  inourer  way,  under  an  option  clauno  such 
as  existed  in  this  policy,  rebuild  the  property  in  lieu  of  paying 
the  fire  Iosb.  (Aetna  Insurance  Go.  y»  Phelps ,  27  111*  71|  otate__ 
Bank  of  Chilton  v.  Citizens  llutual  giro  Ins.  Jo.,  252  jJ.  .  L*iSoJ 
164»  214  Wl8»  6;  Ooiigaon;»ealth  Ins*  Jo 4  ▼•  Sennett»  Barr  St  '^o^p  37 
i>a.  205*) 

Pljiintiff   takes   the  poi^ition,  howCTer,    tlaat   the  insurer  dia 
not  exercise  its  option  and  was  not  instrumental  in  haTing  the 
preaiiBes  reotored»  but   that   the  repairs  were  made  by  direction  of 
Jablowski,   the  contract  pijrchaser,  vrf.th  the  consent   of   the  bank  and 
independently  of   the  insurer  and  without   the  ccaiBent   or  loiowledge 
of  plaintiff.     Howeyer»   the  record  does  not  eustain  thia  contention* 
Plaintiff  wan   evldt^ntly  aware   of  the  handling  of   the  lire  lose,  be- 
cause  the  policy  had  been  in  her  possession  since   the  pu'rohase   of 
the  mortgage  in  1927»  prior    co  the  fire,   and  when  it  wa&  produced 
by  her  at   the  hearing  before   the  special  conffiiiBoioncr  it  bore  upon 
its  faoe   the  follovdng  legend:      "This  policy  is  hereby  reduced 
$954.65,  for  loss   of  February  25,   1928."  This  indice.ted  knowledge 

and  acquiescence   on  her  part   to  the  exercise  of  its  option  by  the 
insurer. 

Plaintiff's  couliBel  argues   that    "v/hen  the  prooeedo   of   the 
Insurance  loss  canie  into  the  hands   of   the  bank,   it  had  no  authority 
to  pay  them  to  others   than  plaintiff  for  aqy  purpose  without  plain- 
tiff's express  consent,  and  is  now  liable  for   the  wron/jful  direreion 
of   the  proceeds."     ,\.  sufficient  answer   to  this  contention  is   that 
the  bank  did  not   receive  nny  of    the  proceeds   of   the  policy,  nor  did 
It  direct   that   the  proceeds  be  paid   to  Otterson  Instead   of  plain- 
tiff.    The  payment   to  Otterson  resulted  from  the   option  exercised  by 
the  in8\irer  and  not    through  any  direction  or  order  of   the  bank* 

Plaintiff  cites  the  case   of  KoaclJgr  v.  Qhioago  '-^ity.Bank_&_ 


_®.**'il^  jX?'  *XII  'PS  <M*i'#i  'V  ^ot)^j.»J^J§wiiSl.»MM)     •laa*!  .©^iS  tt«[i 
[»ai15f3   •?;■    ilk  SSS  ■_j_«.&l/ jj^affl  ,g>.a.l-4  .X^^/j:i^j:  eif^a;.J:4:jL0  .v  M*IM.^1^.-.^*^S 
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Trust  Co«>   280  111*  ..pp.   50C,   recontly  decided  "by  this  "branch  of 
the  appellate  courts  as   car^^rollin/::*       In  that  case   the  ovmer  of 
the  equity  engaged  one  Lohtstein^  a  building  cGntraotor*   to  repair 
the  damage   to  the  building  co.used  hy  the  firey   and  she  agreed   to 
pay  him  a  ctipulcted  8um*       The  v/ork  v/ao  done  hy  101)8 teln  without 
the  knowledge  or  consent  of  the  trustee  or  the  owner  of  the  mortgage. 
The   sole  question  presented   on  appeal  relatea    oO  the  distribution  of 
the  proceeds   of   the  draft  made  by  the  inourer  and,  \mder  the  ciroiaa- 
Btanoes   of    that  caae  we  held   that  under   th-?  provisions   of   the  trust 
deed   the  money   then  in  the  hands   of   the  master  belonged   to  the  mort- 
gagee.    There  is  nothing  in  the  Koscher  case  to  indicate   that  the 
insurance   coiapany  had  reserved   in  the  policy  an  option  to  repair  the 
property  in  lieu  of  paying  the  proceeds  to  the  parties  in  interest, 
and  no  claim  \/a&   there  made   that  any  attempt  had  been  made  by  the 
insurance  company  to  exercise   the   option,   if   one   existed.     Iftider 
all  the  circumstimcec  it  v.ould  be  imconsci enable  to  hold  in  the  oase 
at  "bar   that  after  full  restoration  of   the  mortgaged  premises   the  re- 
ceiver  of   the  closed  baiok  should  be  charged  with  the   sum  paid  by  the 
insurance  company  to  Otters  en  for  restoration  of  plaintiff <6   security. 
\ie  are  constrained   to  hold,  as   the  court  did  in  Rams d*?  11  v.  Iiasurance 
Co*   of  3J.  At,   19V  Tias.  136,  at-   p.  139,    that   "the  court  looks   to  the 
substance   of   the  whole   tirei-neaction  rather   than  to  seek  a  metaphysical 
hypothesis  upon  which  to  justify  a  loss  that  is  no  loss." 

Plaintiff's  remaining  ccntention  that   the  bank  is  liable  upon 
the   deficiency  for   the  amount   of  oil  tax  forfeitures  prior  to  the 
date   of    the  bank's  failure  is  predicated  upon  the   theory  of  a  fidu- 
ciary relationship  between  plaintiff  and   the  bank.     Plaintiff's  oca- 
plaint  charges   the  bank  with  actual  fraudulent  misrepresentations  as 
to   the   status   of   taxes,  but   the  court  made  no  finding  of  fraud;    the 
chancellor  merely  found  by  the   decree   that   the  bank  failed   to  inform 
plaintiff   that  certain  taxes  and  special  assessments  were   delinquent. 


lo  iloxt^ifStr  Bmi  ttf  h&bi&^k  YX*a$oers  «(5^  t'^t^  »X1I  08S   «>oO  i&u^% 

iine^^i^Hi.  jt±  »«±#iJS5  «£(*  •«*  atJddoo-s^gt  ody  -gai^^  'iff  aeti  istl  t^tceqo-sq 
srf^  titf  »t>'^«i  n©«d'  f>w^  #q;iff©*t^  tite  *^t  sfejast  aiftij^  asw  misslo  oh  b«a 

&a«d  til'  ttJ-iioH  o:f  "9iiSs0l»:t^m6kim"  ^  ^Wii^'fl  ^^amttamjo^io  &tli  IXe 

-©"I  ©Iff  aeeiittoaq  &©3«fe^*£0Bii  9il;J  1te  00liA«»d*#'it  XISfTt  tetfl:*  ;f3rf3'  rcstf  *» 

©ffi  •%;£  bisq  ms  edi  Aih?  b&^tMi>"'<^€  hittUMB  ii^€  BeaeXo  s:ii  to  xsviea 

•t^ilSErfe®^  8*^X*«-teXq  t«  iHJic^js*d^60«  ^dl  «0»"S©J;K>  o:t  ^aqiaoo  sJonsTtxirnilt 

©ri;^  0«t  aJfeoX  *iu/oo  erlJ^  d-fixi^J   «$£!  *q  -^jb   «9£X  .fjJSV  VSX   t*A  »'ll  lo   «o. 
X£oXaij£tg«*9«  s  il6ea  oi  tmiii  i0disit  ftsitdascKsti  eXoxfv?  im1^  lo  ©onsd^Brfi/e. 
«*«fioX  ®xi  el  #^#  e€f©X  «  't^i'feut  oi  doMw  taoqa  axt=?r.!T.;nrnr,{ 
ooq[JEr  eicfjeii  aX  ^jscT  ©ild;  i-jts^S  iel»iiin^im9  ^jslntsm&'i  a'fJidBJr-sX'I 

©If*  **  aoit<j  aa^a/^isltaol:  Xij*  XI*  iBe  ^i^jatfoaua  ©rfcf  tol  ^ionaioilsb  ©rfd 

-ffloo  a*l:1t£;fCiaeX?3:     a^^iustf  afi*  feBiB  I'ilwtHlfiXc  a»Wi»cr  qX^snoi^fiXa-i  x"^^Xo 

■ayEf*    iMs^t   'i©   S«X&ilXl  «ij'=0fcJilr  iVKOn   nrfi  •♦»cr  ,3»x...     ,..    ,.,...     ...    SMi;?    Oi- 


-8- 

It  i8  argued  "by  defendante  that  plciintli'f  ehiftod  her  pooluion 
and  inctead  of  prooeoding  under  tha   allegations  of  frtiudp  tried 
her  case  upon  the  theory  of  a  fiduciary  relationnhipj  without 
amending  her  pleadings.   .ithout  entering  into  an  extended  dib- 
cuBsion  of  this  point  v/e  feel  that  the  chtuicellor  was  Justified  in 
finding  that  the  tank  failed  to  inform  plaintiff  of  the  delinquency 
in  certain  tsixes  and  special  asset! sments  when  the  mortgage  was  pur- 
chased, and  in  thus  holding  the  hank  liahle  to  the  extent  of  ,'105 .Be 
for  withholding  this  information.  HoweTer»  there  is  no  hasls  for 
the  contention  that  the  hank  owed  a  continuin::  duty  to  plaintiff  to 
keep  her  advised  as  to  payment  or  nonpayment  of  taxes  after  purchase 
of  the  mortgage  until  payment  of  the  mortgage  indehtedness.  She  was 
a  depositor  at  the  "bank  and  voluntarily  solicited  information  as  to 
the  purchase  of  a  good  mortgage.  This  of  itself  does  not  constitute 
such  a  fiduciary  relationship  as  would  impose  upon  the  hank  the  duty 
to  keep  her  constantly  advised  as  to  uhe  status  of  tax  payments. 
At  tha  conclusion  of  plaintiff's  "brief  her  counsel  says: 

"It  is  not  necessary  t,o  enter  into  a  computation  of  ^'^** 
the  amount  necessary  to  redeem  from  tax  forfeitures  v/hioh  hr,d  accrued 
when  plaintiff  was  informed  thereof  by  the  hank's  president  in  June, 
1931.   The  plain  hreachei:  of  duty  by  the  hank  in  the  several  matte:' s 
appearing  from  the  testimony  reouires  that  the  hank  he  held  liable 
under  the  Trust  Companies  .et  for  the  amount  of  the  deficiency.   -e 
therefore  ask  that  ***  the  bank  he  found  liable  as  trustee  to  the 
extent  of  the  deficiency  and  thi^t  the  receiver  ***  be  charged  there- 
with pro  rata  with  other  craditors  ***,• 

Suoh  a  conclusion  cannot  well  be  predicated  upon  the  circimstajioeB  of 
this  case.  Plaintiff  was  the  purchaser  at  the  master's  sale,  having 
"bid  the  property  in  for  #1,000.  She  thus  became  entitled  to  a  defi- 
ciency decree  against  :^dith  R.  Boli£,  the  maker  of  the  notes,  who  was 
personally  served  with  svunmons.   Plaintiff  has  collected  the  rents 
from  the  property  bince  vpril,  1931.   he  had  inspected  the  mortgaged 
premises  before  she  purchased  the  securities,  had  interviewed  idith 
B.  Bolig  before  the  purchase,  and  had  an  opportunity  to  ascertain  h« 
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financial  responsibility,   rjid   the  riro   damage  had  boen  canplately 
rep.?.ired  \d.thout  eny  expense   to  her.     She  now  seeks    to  hold   the 
cloced  bank  liable  for   the  amount    .vhioh  the  insuranoe  oompany  paid 
for  restoration  of   the  property,  for   taxes  v/hioh  the  mortgagor 
should  have  paid,   as   well  o.s   the   deficiency  at   tha  master*  ta   sale. 
The  court   sustained  her  contention  that  she  y/os  entitled   to  the 
d«linsiUencies  in  taxec  up   to   the   time   she  purchased    ohe  securities, 
and  v-e   think   that   is   all   she  was  entitleo    to  receive. 

Ijurinii   the  pendency  of   this  appeal  the   rGC-lver  by  motion 
sought   to  have   the  superior  court   datlfjiy  the  decree  aejdnst   the 
bank  for  MOB, 35,  upon   the   theory  that  plaintiff  had   collected  rents 
in  exoea^    of  that  amount  v;hich  ho   tiays  were  uaed   to  pay  the  taxee 
and   special  ai-sesements  upon  •p/hioh  the  decree   of  v^l05»85  was  based* 
i'laintiff   thereupon  moved  for  leave   to  file  a  petition  for  a  \.a"it 
of  prohibition  reBtraining  the  superior  court  from  assuming  and  exer- 
oisine  jurisdiction  in  the  cause   during  the  pendency  of   this  appeal 
and  until  it  had  been  determined*     That  motion  was   denied,     subse- 
quently plaintiff  filed  another  motion  to  vacate   th^  order  denying 
her  petition  for   a  v.tI  c   of  prohi'oition,  and   that  motion  wa^   taken 
under   advisement.     In  now  donyintj  this  motion  v/e  fuel  constrained 
to  Bay  that  plaintiif  was  rightfully  in  posaession  and  was   entitled 
to   the  rents,   issues   and  profits  under   the   trust   deed   after    default, 
and  \es   see  no  reason  why  the  net  rentals   should  be  credited   on  the 
judgment   against   the  bank. 

Jor   the  reasons   ctated   tlie   decree   of    the   superior  court 
shoxild  be  affirmed,  and  it  is   so   a-dered. 

DSCR33  AFFIRM  iH)* 

L-oanlan  and  oullivan,  JJ.|   concur* 
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GSOr.Gli  HOPffllSR,   R0S3 
HOPFN^  and  CILJvUS  W* 
LAiilGGUTHf 

I>ef  endants  • 


BBUIOHT  KiLJ.7Y  CGUPAlilY, 
a  corporation»    (garnishee), 
i>.ppellee* 


COURT  0?  CHI0..GO* 

29 3  I. A.  6  23 


MR.   ERESIDINQ  JUonOIJ  JRI  ^^D 


Pursuant   to  the   entry  of  a  Judgment   in  favor   of  A»   -ii*   Froehde> 
plaintiff  herein*  against  George  and  Rose  Hopfner  and  Charles  \u  Lang- 
g-uthy   defendants »  plaintiff  Isrought   garni&hjaent   proceedinge  against 
Balmont  Realty  Company,  a  corporation,   garnishee*     The  cause  was 
tried  "by  the  court  vjithout  a  jury,   resulting  in  the  discharge  of   the 
garnishee,  and    this  appeal  followed* 

The  cause  was  heard  upon  the  following  agreed   eitatements 

of  faott 

*1.  On  or  aljout  .ucust  4,  19S5,  Charles  y.  langiju'oh, 
George  Hopfner  and  Hose  Hopfner,  the  defendants  herein,  conveyed 
the  premises  in  question  to  Continental  and  Commercial  Trust  and 
Savings  Bank,  a^  Trustee  under  Trust  Agreement  iJ'o#  6450,  of  which 
they  were  the  'benefioiarles* 

"2.  On  or  ahout  .ugust  3,  1927,  Jontinuntal  and  Commercial 
Trust  and  -avings  Bank,  ao  Trustee  imder  Trust  Mo.  6450,  executed  and 
delivered  its  Trust  Xtesd  -o  Lake  Viev  Truot  and  ..avings  Bank,  as 
Trustee,  conveyin;:  the  premises  in  question  to  secure  the  payment  of 
the  notes  of  Charles  W.  Lang^-uth,  George  Hopfner  and  Kose  Hopfner, 
defendants  herein,  agrregating  One  Hundred  T\7enty  Fire  Thousand 
Dollars  (^^126,000. 00). 


"Said  Trust  Deed  provided  as  follows  with  reference  to  the 
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rente,   issues  and  profits   of  said  premises t 

"Conveye  and  warrants   to  Lake  View  Trust  and  Savings  Banh* 
a  corporation>  as   TruEtee^  in  truBt  never thelesB'— 

"t***   together  with  all  rentD>  iat.ues  and  profiti:,   which 
ohall  hereafter  accrue  from  said  premises >  which  rents ,   issues  and 
profits   are   hereby  conveyed  and  asti^eo    tu  Scd-d  party  oi    the   second 
part,   and   its   successor  in  trust,  herehy  releasing  and  waivi«ig  all 
rights,  under  and  by  virtue   of   the  liomeiitead    >ixemp'cion  i^v/s  of   the 
rotate   of  Illinois.* 

"S*     On  or  about  July  24 »  1934,   the  said  mortgage  being  in 
default,   the  Continental  Illinois  National  Bank  i.n "    '.'rusi.  Oonpany 
under   Trust   23468  as   succesi-or   to  Continental  and  Commeroial  Trtist 
and   -avings  iank  as   Trustee  under   '^'rust   6450,  made   its  assi^timent 
of   rents   of   the  promises  involved  to  the  Belmont  Be?,lty  Company,  a 
corpor£tion>   ^rnishee  herein;   the   caid  Belmont  Realty  Company,  a 
corporation,  being  affiliated  with  the  Lake  View  Trust  and  Savings 
Bank,   a  corporation.   Trustee  named  in  said  Mortgage   Trust  Deod* 

"4.     That  from  the  last  said   dcte    to  the  present   time, 
the  said  Belmont  Kealty  Compaay  has   operated  said  building,  collected 
all  rents  and  made  necesfiary  disbxirsementB  for  maintenance  and   taxes. 

"5.     On   or  about    ^pril  8,   1936,  Continental  Illinois  National 
Bank  and   Trust  Company  under   Trust  23468  as  buccesLor   to  Joni^iaental 
and  Com;:iercial  'trust  and  ;3avingB  Beiik  as   Trustee  under  Trust   6450, 
conveyed   the  premises   to  Oliver   -  •  Cox,  nominee   of  Lake  Viei.   Trust 
Mid   .'avings  Bank,   as   Trustee  in  connection  vdth  proposal  for  liquida- 
tion trust,  whioh  proposed   trust  was  not  oona\iiamated. 

"6.     Ho  foreclosure  proceedings  have  been  had  londer  said 
Trust  Deed  and  no  receiver  has  been  appointed ••• 

Plaintiff  is  the  owner  and  holder  of  one   of  the  mortgage  notei 
secured  by  the  ^1126,000  indebtedness,  and  had  judgment  May  3,   1936, 
agednst   defendnnts  in  the   sum  of  .^>2,983»06»      iixecution  issued,   was 
served  on  defendsots  and  returned  by  the  bailiff    "no  property  found." 
Thereafter  garnishment  proceedings  were  instituted  and  the  garnishe* 
answered   "no  funds".     Plaintiff  filed  a  reply  to  the  answer,   con- 
testing same*     Records   of    the  garnishee  show  that  on  the   date  of  ser- 
Tice   of   the  garnishment  wxit    ,he   garnishee  had   on  hand  rents  from  ss^id 
premises  in  the   sum  of  0187.85,   and  that  it  collected   the  additional 
Bum  of  o340  between  the  date   of    service   of    the  garnishment  writ  and 
the  filing  of  its  answer. 

The  principal   -round  urged  for  rerersal  of    the  judgment  entered 
in  favor  of   the   garnishee  is   that  the  garnishee  was  an  agent  of   the 
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defendants  Hopfner  et  al»j   and   that  fimds   in  its  hands   r;,r.   suoh 
were   sulaject   to  {garnishment*     This   contsntion  is  "based  upon  an 
agreement  dated  ?ehruary  24,  1936  (almOBt   two  years  after   the 
assignaient   of  rente  war.  executed)  hetv/een  the  .3elmont  Realty  Company 
and   George  Hopfner,   one  of   the   owners   of   the   equity,  which  reads 

RS    follows* 

"This  Agreement  made  and  entered  into   this   day  of 
Pelaruary  24,      •  !>•  193 6 »  hy  and  het^v/een  the  Belmont  ^;erflty 
Company,  hereinafter  c.•^lled    'first  party,'    and  George  Hopfner 
owner   of   the  premises   at  3062-74  Lincoln     venue,  hereinafter 
called    'cecond  party,'   "both  of   the  City  of  Chicjigo,   State  of 
IllinoiB,   and    bounty  of  Cook, 

"vVitneseeth: 

"Tfhereas,   the  first  party  is  now  manardnc  the  premises 
for  the  second  party  at  3062-74  Lincoln    .venue,  and 

••Y;hereas,   the  federal   Government  has  pasced  an  act 
knov.n  as   the    •ii'ederal  ^ocial  ^  eourioiesr  ,.ct'    and    the      tate  of 
Illinoi'.:   may  pay  similar  legislation  providinr    for  a  tax  to 
be  levied   on  the   employees'    payrollif. 

"iTow,  Therefore,  it   is  hereby  understood  ahd  agreed 
hy  and  between  the  parties  as  follov/s; 

"1»     That  all  persons  employed  at   the  premises  of 
the   second  pai'ty  which  the  first  party  is  now  laanaLinj:  shc<,ll 
be  deemed   to  be  the   employees   of  the   second  party, 

"2.      ilxat    the   second   p£j:ty  shall  file  all  eraplojncent 
and   payroll  returns   of  every  kind  and  character  which  may  be 
required  bj    the    .-tate   of   Illinois,    the  United  States   of 
jnerica,   or  by  any  other   governmental  authority,   and   the 
second   party  sh£;ll  pay  such  tax  at:   may  be  levied  when  due. 

"In  iS/itness    ..hereof   the  parties  hereto  have  caused 
these  pref:entE    to  be   si^-ned,    the   corporation  by  its   duly  author- 
ized  officers,   affixin^^  hereunto  its  corporate   seal,   and   the 
second  party  in  hie  proper  manner,    the   day  and  year  first  above 
written* 

"Belmont  Realty  Company, 
By  ^^*    <ahlstrom, 
Vice-President 
"Attaeti 
By  J*  L*  Budlong, 
Secretary. 

Cteorge  Hopfner*" 

It  is  argued  that  this  agreement  "clearly  shows  that  the 
garnishee  was  acting  as  manager  of  the  premises  for  the  defendants, 
the  owner  of  the  premises  in  question."  It  appears,  however,  from 
the  evidence  of  3udlonc»  secretary  of  the  Belmont  Realty  Company, 
as  well  as  from  the  a{;Teement  itself,  that  the  parties  merely  in- 
tended by  this  agreement  to  confine  the  same  to  matters  relative 
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to  the  Social  Security  Act.     The  agroement  makes  no  reference   to  the 
fact   that   the   rente  were   ueinc  collected  hy  the  Belmont  l^o'^lty  Ouwpe/ny, 
nor   to   the  manaeement   of   the  "building  hy  mortgagee   throurh  its  affilia\    , 
nor   to  any  change  in  the  previous  position  of   the  parties i  and   it  ie  in 
deed   difficult   to  understand  how  it  could   affect  or  modify  tlie  e-tatus 
of   the  parti3s  as   determined  hy  the  as;,i)Timent  contract  of   July  24»  1934  » 
or  affect   the  status   of   the  rento  received  hy  reason  of  cuch  a^cignmenti 
The  Belmont  Realty  Company  had  no  interest  in  the  pro-oerty  or  in  the 
mortgage  indebtiadneec,  hut  waa  merely  a  collecting  and  mEuio,t:inf  agenti 
affiliated  with  the  mortgagee »  and   the  asBignment   of   rente  Y.y  the   trusteer 
for   the  owners   to   the  Belmont  Realty  Oompsny  ■was  iindouhtodly  made  with 
the  consent   of   the  mortgagee  and  with  its  entire  approval.     Under   the 
circiimetances,    the  Belmont  IHealty  Company  could  not  hy  any  agreement 
made  with  Hopfner  change   the  relationship  of   the  parties  nor  pf  feet 
the  status   of   the  assignment  made  ahout   two  years  heiore. 

Plaintiff  argues   that  the  various  conveyances  "by  the  defend- 
ants merely  oonetitute  a  mortgage  on  the  proBjiBeE   in  question  and  do 
not  deprive   the  defendants   of   the  rents  until   the  mortgagee  takes 
some  steps   to  enforce  its  mortgage,   find   they  say  that  since  a  re- 
ceiver was  never  appointed,   the   Ov«ners   of   the  equity  were   -jtill 
entitled   to  the  rente  collected  hy  the  Belmont  Realty  Company*     This 
ar;;iiment   overlooks  altogether   the  plain  intendment  and  effect  of   the 
aecii^nment   of   rente,      tihile  it  is   true   that  the  Belmont  Realty  Company 
was  not  the  mortgagee,   the  rents  v/ere  assigned   to  it  hy  the  trustee 
of   the   owners  v.lth  the  approval  and   ^.pparently  upon  the  direction  of 
the  mortgagee,  and  for  all  practical  purposes  the  Belmont   Kealty 
Company  was   agent  for   the  mortgagee  and  not  for   the   owners.     Under 
the  contmct   of   g^cignment   the   owners  were  not  entitled   to  th3  rente 
until  the  mortgage  indehtedne^s  was  extinguished.     The  ae.ignment  was 
unqualified   except   that  it  required   the  ^^.elmont  Realty  Company  to  pay 
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interest  on  the  mort(jag«  indeljtedness,  maintain  the  property,  and 
to  apply  the  bnlpiice  of  the  money  to  current  and  delinquent  tcxeti* 
There  is  nothing  in  the  a/^reed  facts  to  indicate  that  the  mort^^age 
indebtedness  was  ever  paid,  and  when  the  ^ramishment  prcoceedings 
were  instituted  the  assignment  was  still  in  full  force  •-n<a    iff^ct. 
The  law  is  well  settled  that  property  and  credits  which  hare  been 
validly  transferred  or  assigned  by  the  defendant  cannot  subsequently 
"be  Ku"bjectad  ,0  garnishment  as  'belontcing  >; o  him.  (23   Corpus  Juris 
105,  f;ec.  142  (h);  Kajr  v.  Hodge  and  homer  J o » ,  71-  111,  ..pp.  556j 
Mlliaao  y.  .est  Ghicaf:o,  199  111.  57.)   Belmonu  Realty  Company  had 
a  parainovint  title  to  the  fund  on  hand  superiot  to  the  mort-'^gor,  the 
defendants  or  other  creditors. 

Tiring  the  pendency  of  this  appeal  the  appelD-ees  mored  to 
dismiss  the  appeal*  '-'hat  motion  was  reserved  to  the  hearing,  and 
is  now  denied . 

The  case  was  fairly  tried,  and  we  think  the  court  properly 
entered  judgment  in  favor  of  che  garnishee  under  its  answer.  Judg- 
ment of  the  municipal  court  is  therefore  affirmed. 

juixaosrr  assti^iod, 

Scanlan  and  Sullivan »  JJ.,  ccncur. 
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THOMA.S  CROP  P.;  and   JOC  IPH  Mi^UN, 
Plaintiffs, 


r» 


CaBTTRAL  ILLINOIS  FRODUC;^^  GOMPAHYj 
a  corporation, 

defendant* 


JObJFH  M/.IIir, 


Appellee , 


y» 


CjSUTRAL  ILUCNOIS   K:ODUC:i  CCME.mr, 
a  oorporatlon, 

^  appellant* 


'P3A.L  FSCaS 
SI^42RIOR  COITRT, 
COOK  GOUIfTY. 


U'  tJ    J-«rl.«    v>  /w  O 


MR»   JUSTICc]  SC/iHLftJT  D/^LIVSRJD  TKiJ  OPiaiCM  Qjf   XEi  GOUIiT. 

Thomas  Groppe   and  Jooeph  Malin  sued  Central  Illinois 
Produce  ComprJiy,   a  corporation,  and  Lawrence  Doueon  for  per- 
sonal injuries   eustained   in  an  accident  v,hioh  occurred   on 
December  10,   1935,  at   5i45  a«m« ,   at   the  interoection  of  47th 
street  and   Joliet  roado   located  at   the  outskirts   of  Cook 
county.     By  the  amended  complaint  Dobson  was   dismissed  from 
the  case.     A  jury  returned  a  verdict  finding  defendant 
Central  Illinois  Produce  Company,   a  corporcition,   guilty,   and 
awarding  Joseph  Ll£uLln  damages  in  the   sum  of  ;^5,800  and 
Thomas  Groppe   damages   in  the   sum  of  4l2t'dOO»     In  response 
to  a  special  interrogatory  the   jury  answered   that   the    truck 
was   driven  in  a  wilful  and  wanton  manner  as  charged   in  count 
two   of  plaintiffs'    complaint*     Juagment  was   entered  upon    the 
verdict  and  defendant  Central  Illinois  Produce  Company,  a 
corporation,   appealed.      Thereafter,  by  stipulation   of  counsel, 
the  appeal  of   defendant  from  the  verdict  and  judgment  entered 
in  favor   of  Thanas  Groppe  was  dismiseed   "without  prejudice   to 

the  rights   of  the  appeal  of   the  Central  Illinois  Produce 
Company  and  the   judgment  and  verdict  entered  in  favor  of 
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.Toseph  lialin*" 

On  DecGintier  9,   1935»  Poland  Doyle,   a  farmer,  living  at 

Henry,    Illinois,   employed   defendant  oorporation  to  transport  a 
load   of  c?.ttle  from  hir.  farm  to   the    stockyards  in  Chicago.      De- 
fendant  sent  its   truck,  TTlth  a  trailer  attached,  from  its  place 

of  buoinesc,  at  Princeton,   to   the  ]Joyle  farm.     Doyle  acaompanied 
I'Ohson,    the  driver   of  dof endtuit' s  truck,    on  the    trip  to  Ghicaco. 
The   truck  and   trailer,    tog-ether , were   thirty-rour  feet  lon^;.      Tiieve 
were  headlishte   on   ths    truck,  reflectors   on  the  sides   of   the   trail- 
er,  and   a  tail  li?i-ht«     Dohson  had  been  in  defendant's  employ  about 
six  ?jid   one-half  years,     ^oxirteen  head   of  cattle  were  loaded   on  the 
trailer  and  at  nine   o'clock  p*m*   they  left   the  farm  and   drove   to 
Sandvdch,   Illinois p  where   they  stopped  for  gas   and   oil,  and   to  eat* 

hen   they  reached  a  point   about   t\70  miles  west  of   the  intereection 
of  47th  street  and  Joliet  road   it  began   to  snow  and  Dobson  reduced 
the  speed   of   the    truck  to  about   ten  or  fifteen  miles  per  hour.   They 
proceeded  east   on  47th  street  \mt,il  they  arrived  at  the  intersection 
of  Joliet  road,  which  is  a  state  hif-hway  and  runs  in  a  northerly  and 
southerly  direction.     47th  street  is  an  east  and  west  street  and  is 
a  paved  hi^waj'.     -iach  highway  is  forty  feet  wide  and  has  four 
traffic  lanes.     There  was  a  stop  oi^  on  47th  street  juot  west  of 
Joliet  road,     -.pproaching  47th  street   there  were   caution  signs 
along  Joliet  road. 

At  the   time   of   the  accident  Joseph  Mai in  livea   at  2433 
Gree:ivie«  avenue,   on  the  north  side   of  Ghicaf:o,   and  was  working 
at  107th  street   ond    .rcher  avenue,  in  l^ag,  Oook  county.     He   owned 
i.he  Ford  car  thno   ran  into  the    truck.     That  morning  he   started  for 
his  place   of  employment  pud,   as  was  his   custom,   picked  up  Groppe, 
at    ..estern  avenue   nnd  Madison  street.     Malin  was  proceedinc  south 
on  Joliet  road  at   the   time  of  the    accident.     47th  street  "goes  dovtn" 
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approaohing  Joilet  road.     As  you  reach  the  road  it  rises   in  aa  in- 
cline ahout  a  foot   and   a  half,  makin  ;  r   depreseion  on  the  Tf7est   side 
of   the  road.     It  is  conceded  that  Dohson  did  not   stop  the    truck  as 
it   approached  Joli«t  road.     Defendant's    theory  of  fact  vfas   that   the 
decline  part   of  the  hiL;hway  on  47th  street  and   the  depression  on  the 
west  side   of   Joliet  road  were  covered  with  ice   and  that  in  spite   of 
the  fact  that  DoTDSon»   as  he  approached  the  intersection,   applied  the 
"brakes   in  an  effort   to   stop  the   truck,  nevertheless,    the   truck  iskidded 
twelve   to  fifteen  feet  into  Joli.et   road  "before  it   came   to  a  stop*  It 
is  conceded   that  the  Pord  ^Aas   driven  into   the  side   of   the   trailei  ^    Tlxe 
evidence  for   defendant   shows   that  the  Pord  crashed  into  the  tool  "box, 
which  was   attached   to  the    truck  ahout  eight   or  nine  feet  froai  its   rear 
end.     Croppe   testified   that  the  Ford  ran  into  the   truck  about  eight   or 
ten  feet   from  the   rear  end.     Immediately  ?fter  the  accident  an  exami- 
nation showed   that    the   tool  "box  had  "been  "badly  dame^ged  by  the  colli- 
sion.    Dobson  testified   that  .?i"ter  lie  brought   the    truck  to  a   stop   on 
Joliet   road  he   saw  plaintiff's  automobile,   which  was   then  approxi- 
mately 450  to  500  fe«t  north  of  47th  street;   that  he   then  proceeded  to 
drive   the   truclc   off   the  intersection  at  a  speed   of   approximately  one 
to    two  miles  per  hour;   that   the  front   end  of   the  truck  was  about  five 
to  seven  feet   erct   of   the   east  edge    of   Joliet  road  when  plaintiff's 
car   crashed   into   the   trailer;   that   after   the   accident   automobiles   going 
south  on  Joliet  "^'oad  passed  between  the  rear  end   of   the  truck  and  the 
west    curb   of   the   road;    that  there  was  ample  room  for  them  to  pass.  It 
was  undisputed   that   there  were  no   other  vehicles  near   the  intersection 

at   the    time    of   the   accident. 

Seven  points   are  urged  by  defendant  in  support   of   its   argunent 
that    the  judgment   should  be  reversed.     In  our  view  of   this  appeal  we 
need  notice  but    t^'o:     Defend^oit  contends,   inter  alia,   that   the  mani- 
fest weight    of   the   evidence   shows   that    (l)    the    truck  was  noo  driven  in 
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a  wilful  and  wanton  manner   as  clui-rged  in  ooimt   two  of   the  complaint, 
and   (2)   that   plaintiff  was  guilty  of  contributory  negligence,    \fter 
a  careful  examination  of   all  of    the  evidence  we  are   satisfied   that 
toth  of    these  contentions  must  "be  suctained* 

Plaintiff  states  his   theory  as  follows:      "Plaintiff's   theory 
In  this  case  io   that   the   accident  which  resulted  in  injuries   to  the 
plaintiff  was   the  resjult   of   the   defendant's   wanton  and  wLlful  conduct 
in  failing  to  stop  for  a  state  hirhway  and  proceeding  across  in  vio- 
lation  of   the   statute,   failed    to  yield    the   right   of   way  to  plain- 
tiff's machine  v/hich  was   traveling  on  the  utate  Mc-hv/ay."     Defendant 
states  its  theory  as  follows:     "That  its   driver  having  applied  his 
'brskkes  as  soon  as  he  saw  the  stop  Bi£in»  and  havinc  stopped  in  or  near 
the  intersection,  in  full  view  of  the  plaintiff  at  a  time  when  the 
plaintiff  was  four  hundred   to  five  hundred  feet  away,   that  it  was  not 
negllsence   on   the  part   of   the  defendant's  driver   to  attempt    to  drive 
the   truck  across   the  intersection.     The  defendant,   in  skiddincr  into 
the  Intersection,  hecause   of   the  ice  hidden  in  the   depression  of  the 
road,  was  not  {Tiilty  of  negligence,   or  of  wilful  and  wanton  conduct. 
That  the  plaintiff,   in  failing  to  take  any  steps  to   stop  or  slov;  down, 
cd though  defendant's   truck  was   in  full  view  in  the  intersection  ahead 
of  him,  was  jnillty  of  contrihutory  negligence." 

Plaintiff  assvunes,    throuLhout  his  ar£uaent,    that   the  accident 
was   the   rerult   of  Dobson's  wantonly  and  wilfully  faillnc   to   stop  for 
a  state  highway  and  failin;-    to  yield  the  right   of  way  to  plaintiff's 
machine.      .<hlle  we   do  not  deem  it  necessary  to  pass  upon  the  question 
as  to  Whether   or  not  Dobson  wae  negligent  in  not   stooping  at  the  inter- 
section,  we  may  say  that   the   jury  would  have  been  fully  warranted  in 
finding  that  he  attempted    to   stop,  but   that  the  ice   on  the   decline  on 
47th  street   and   the  depreseion  on  the  west  side   of  Jollet  road  caused 
the    truck  to  skid  gnto  Jollet  highv/ay  in  spite   of  hie   efforts   to  stop 
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the   tnickt     The  fact   that  Doljson  stopped   the  machine  after  he  had 
gone  a  part   of   the  way  acroBS  the  road   Btron;jly  corroborates  his 
teBtimony  that  he   tried   to  stop  at   the  intersection.     The  eyldonoa 
of  Philip  i:chultz»  who  w.g  then  a  Cook  county  hichway  police   officer, 
also  corrohorates  Do^son's   testimony.     Indeed,  Croppers  testimony,   in 
parts,   supports  Dohson's  evidence.      The   special  finding  "by  the  jury 
that   the    truck  was   driven  in  a  wilful  and  wtmton  manner  was  not 
warranted  by  the   evidence.     Indeed*  it  is   difficult   to  understand 
how  the  Jury     reached  such  a  linding,  under  the  factn  and  circum- 
stances of  the  case* 

As   to  the   question  of  plaintiff's  contrihutory  negligence: 
Dohson  testified  that  as  he  brought  the  oar   to  a  stop  on  Joliet  road 
he   saw  plaintiff  approaching;    that  the  latter  was  then  at  a  distnnoe 
01   from  450  to  500  feet  r^nd   that  because  he,  Dohson,  was   on   the  '  .?. ih- 
way  he  then  proceeded,   slowly,    to  cross   tlie  remaining  tv/enty-eight 
feet    of   the   intersection,   and   that    the   front  or  his   truck  was   seven 
or  eight  feet  eo.st   of  Joliet  road  when   the  automobile  hit  it.  Ualin 
admitted    that  when  he  was  300  or  40C  feet  north  of  47th  street  he  saw 
the    truck  and   that  it  was   then  200  feet  west   of  the  intersection;   that 
the   truok  \ms  p;oinG:  about   tv/enty-fire  miles  per  hour  ,-t   that   time; 
that  he  was  .^oinc  about   thirty  miles  per  hour;   that  he  noticed  the 
truok  again  when  It  was  about   thirty-feet  west   of   the  intersection; 
that   nt  that   time  he  was  eif^hty  to  one  hundred  feet  north  of    the  in- 
tersection;   that  he   saw  the    truck   slow  down  to  r.  speed   of  five   to  eight 
miles  per  hour   and  he   then  reduced   the  speed   of  his  car   to  twenty  miles 
per  hour;    that   at    that   speed  he  could   stop  his  car  in  from  twenty-fire 
to  thirty  feet;   that  he  v-as     oinc;  about  fifteen  miles  per  hour  when  he 
crashed  into  the    truck.      "Q,.     Was   this   truck  stopped  at   the   time  yott 
ran  into  itV     A*     I   couldn't  swear   to  that.     If  he  was  movinu,  he  moved 
very  slow,  I   don*  t   think  he  was   going  over   two  miles  an  hour  when  I 
struck  him.     My  best  judgment,  he  was  juet  about  to  stop."  The  witness 
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further  testified  that  during  the  last  one  hundred  feet  ha  traveled 
before  the  contact  the  truck  was  in  full  riew  all  the  time*  Oroppe, 
who  w.s  ridinr  v/ith  Malin,  tetitified  that  when  they  vvere  eighty  feet 
away  from  the  point  of  the  collision  he  saw  the  truck,  which  was  then 
thirty-fire  feet  in  Joliet  road;  that  he  then  cried  to  Malin,  "Wiatoh 
that  fellow^  Joel"  and  lialin  then  "took  his  foot  off  the  aoQelerator 
and  slackened  upj"  that  he  then  saw  the  truck  "slacken  up**  and  then 
start  again  J  that  the  truck  v/ae  just  over  the  center  line  of  Joliet 
road  at  the  time  of  the  collision;  that  "Malin  imd  I  saw  thei  truck 
ahout  the  same  tine.  It  was  in  full  view.  It  had  headlights."  The 
witness  testified  that  he  did  not  remember  whether  at  the  time  his 
deposition  V7as  taken  he  stated  that  the  truck  was  not  jroing  over  two 
mllee  per  hour  -xt   the  time  of  the  collision*  The  follovfinc  then 
occurred:  '%•     And  wasnH  the  front  end  of  the  truck  past  the  e&st 
Bids  of  Joliet  Road  at  the  time  of  the  collision?  A.  Two  feet, 
yes."  Officer  Gchultz  testified  he  arrired  at  the  place  after  the 
accident  find  questioned  Bobson  and  lialin  concerning  the  accident;  that 
DobBon  told  him  that  he  tried  to  stop  Tor  the  stop  eign,  but  skidded 
out  into  the  road.  The  vdtness  further  testified  that  "there  was  ice 
in  that  low  spot  of  Joliet  Road  and  47th.  It  snowed  and  then  it  froze 
and  then  in  spots  it  was  a  little  wet  and  then  it  froze  again."  The 
witness  further  testified  that  he  found  the  truck  on  the  ea&t  side  of 
the  road;  that  the  rear  end  of  the  truck  was  one  and  ona-half  lanes 
east  of  the  west  side  of  Joliet  road.  l"he  follov.-inr;  then  occurred: 
":. .  How  much  of  Joliet  Scad  was  clear,  behind  this  trailer  or  truck 
going  in  a  southerly  direction?  A.  There  was  a  lane  and  a  half,  and 
then  those  shoulders  and  all  to  go  around  it."  The  v/ltness  further 
testified  that  after  he  had  talked  with  IJobson  he  said  to  Malint  "wTiat 
the  hell  is  the  matter,  do  you  v/pjit  to  commit  suicide?"  to  vihich  Ilalin 
replied,  "Hothing  of  the  kind;"  that  the  witness  then  said  to  Ualinp 
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"Didn't  you  see  the  truck?"    to  which  i'.r.lin  replied,    "V/ell,   we 

were  talking  with  Croppe  and  before  I   noticed  it  I    saw  a  big 

figure   in  front  of  me   and  I   couldn't   stop."        The   evidence   shows 

clearly  that  before   the   collision  there  was  ample   space  between 

the  rear   end  of  the  truck  and  the  west   curb  of  Joliet  road  for 

Malin  to  proceed  southward  on  the  road.        As  we  read  this  record 

it   seems  plain  that  the   manifest  weight   of  the   evidence   supports 

the  contention  of  defendant   that  j^.alin  was  guilty  of   contributory 

negligence  at   the   time  of  and  just  prior   to    the   collision. 

The  judgment  of   the  Superior   court  of  Cook  county  in 

favor  of  Joseph  Malin,    appellee,    and  against   Central  Illinois 

Produce  Company,    a  corporation,    appellant,    is  reversed,    and  the 

cause   is  remanded  for   a  new  trial. 

JUDGMENT  liv   FAVOR  OF  JOSEPH  MALIN 
AKD   AGAINST  CEi^TRAL   ILLINOIS 
PRODUCE   COMPANY,    A   CORPORATION, 
REVERSED,   AI©  CAUSE  REMANDED  FOR 
A   imi   TRIAL. 

Friend,   P.   J.,    and  Sullivan,   J,,      concur. 
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JOHS  riLKO,    trading  as 
J*  &  B  MFG*  GO., 

Appellee  f 

r» 

m   (S^Wt  LTIU,   a  Corp*y 

Appellant* 


urn.  jusTic,.:  BC/jfiAjr  muv^iJRHn)  tk3  opiuioh  op  thj  com^Th 


Tbis  appeal  arises   ou'c   of  aa  action  brought  in   the  Municipal 
court  of  Ohioaso  for  goods j   waxes   and  aerchandise  sold  aau   delivered 
to  defendant,   on  pMch  it   is  alleged  a  balance   of  C44.3*19  reiaains 
unpaid*     'Defendant  filed  an  ruaonded  affidavit   of   defense   jiL  legiug 
thp-t   the  Qerch&ndlse   sold   and  delivered  was  dofoctive  in   tliat  it 
consisted    of  permanent  wavin.T  maohlne  parts    to  Tae  used   in  assembling 
permanent  waving  machines »   foid   that  said   parts  were   ordersd  for   the 
purpose    of  being  so  ascembled  and  were  warranted  137  plaintiff    uo  fit 
other  parte,  but   that  cert:^ln  parts  nuinuf a-ctured   did  not  fit   other 
parts,   so   that  it  was  impossible  for   dof^ndcuit    to  use   them  in  its 
aaseniblins  operations.     Plcdnuifr  fileo   affidavits  in  support  of  a 
motion  for  a  eujnmary  judcjaent*     .Xfend.ajt  filed  an   "affidavit  of 
merits   to  the  affidcvite  for  sumtiaj.'y  jud^entj"     aleo   affidavits  in 
support   of   the  ^u^fidavit  of  ?"erit8»     Upon  the  hearine  01    the  motion 
by  the   trial  oourt  plaintiff  introduced  in  evidence,  with  the  ccn- 
eent   of  defendant,   two  letters  written  by  defcndf^t   to  plain;iixf» 
Neither  side  cjilled  any  witness   to  testify^  and   defenaant   offered  no 
documentary  evidence.     Vhe    trial  court »  upon  a  consideration  of   the 
pleadings,    the   affidavits   cf  fered  in  support   cf   and   ag.iinet   the 
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jB  lo  ;tao(j<iwa  rti;  a^xvr>5i'il«  bslil  'itJt^KJtsI*?!     .  aisOiSancwio  sHildatoeca 
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motion  t'or   a  etuiunary  judjiiasnt,  and   the    tuo  Isti.ars  introduosd  la 

eridenoey   entered  a  judguisat  ag^iinst  dsfeadont  for  t448.19«     Tho 

lattor   appeals. 

The  motion  for  a    Lummary  judgusnt  v;ai:   baaed  upon  Section  3 

of  i.ule  111  of   the  fievisod   "ivil  Pr.'vctice  Pulee   of   the  I'uaioipsl 

ooxu'L   of  JuioafjOj   in  I'orcu  j.icvciaber  1,   IC-'SS,   which  provides: 

"Mkinn  the  ^laintirf'si   Gtatoiixn':   of  claim  in  vitrified  in 
the  manner   stnted   in  the  preceding  paragraph  and   the  defendant' p. 
defonso   or  dv.fenb63  ib   or   uiv  verix'iod  by  cja  o.Jfid;,vlt   or  affi- 
davits  and    the  plaintiff   sheJLl  file   six  affidavit   or  affidavits   of 
himself   or   of   sjjme   other  peraon  or  peruons  hnrin."  full  knov/ledge 
of    tho  facts  alleged  in  the  statement   of  claim  aettin-;  foruh  the 
"bQlief    of    ;;he  ax'xiejit    or    ifri.mts    olvjt   tho   dofendvJit*  s   defence    or 
defensee  is   or  are  not  made  in  good  faith  hui;   only  for    the  pui-pos>3s 
of   d^layt    Riid   setoin„:  forth   the  facte  upon  "vvhich  f:uoh  belief  ia 
founded,   and   shall  move   the  Court   to   striice   out  such  defense     or 
dsf.^nt^es   ana  ontr.r  Judrr.ent  by  default  a:;-f.1.nst  the  defend;;nt,    the 
Coxirt  may,  upon  a  hearing  of   such  notion  upon  aifidavite,   or  after 
ex'iTuin.'.tion  of  partiec   or  affiants  in  open  couit,  if  sucifjfiGd  such 
defence   or  defensec  is   or  are  not  made  in  good  faiuh,    i^trike  the 
same   out  and  enter  judviaent  for   the  defend^-nt   accordingly." 

The  primary  purpone   of   this  rule  la  to  prevent  vexatious   delays  v/her« 

the    defense  set  up  ip  not  made  in  good   faith,     liefendant'o  contoition 

is   that   its  affid?.vit   of  ne-^its  presents  a  legal  defense   to   the  claim 

Of  plaintiff  and   "creates   an  issue   of  fact  %vi'a.ch  ciumot  be   determined 

in  «   siumr.ary  judgment   proceeding,  but   should  be  submitteo   to  a  jury," 

and   that   "the  court   erred   in  entering  a  sunanary  jud^ent  ^rlian  both 

bj'  the  statement    of  claim  and  affidavit  of  meiits,   as   amended,  and  by 

tlio  affidavits  for   suniwary  judgment  and   the  affidavits   of  meri-e   to 

the  affidavits  for   summary  judgment,  a  clear  issue   of  facts  was  made 

up  between   tl-ie  parties  which  should  have  been  submitted   to  a  Jury." 

In   the  instant  oase   the  trial  court  was  satisfied   that   the  defense 

waa  not  made  in  gooc)   frith,  and  after  a  careful  ccnsideurtion  of    the 

record,  we  have   retched   the  conclusion  that   the  action   of  the   trial 

court  'fcas  fully  justified.       e  agree  vrLth  defendant's  arfoaaant    chat  a 

trial  court,   in  considering  a  motion  for  a  sumnary  juaiuaent,   should 

not  pass  upon   the  credibility  of  7/itnesses  nor  determine  the  weight 

of  evidence.     A  trial  court,  in  our  opinion,  should  not  allow  the 
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motion  unlees  undisputed  facta  laaterial   to   oh©  isLmec  cleraly 
Bhow  thct   the  dcfenee   is  not  mede  in  tjood  frj.th«     But  in  tiiie  in- 
stant  ciee    the   r.oord   ditcloiies  certain  undispuiea  facto   and   oir- 
CuinstanoeE   that  JuBtixy  the  judgmGnii. 

The  judgment   of    che  liunicipal  couri   Oi"  Cloloa,-©  ;le 
affirmed* 

Pri ft-nd »   P »   J  t ,   end  r  ulli van»   J  • »  c  cnc ur» 
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UR»   JTJSTIC-1  SC/4IIAH  DSLIViiJRiSD  TH3  OPIillOlI  OF   TILi  COIBT. 


In  the   euit   of  Loyda  1£»  groesQl  v.  .vlloe   (?•  Ratner  et  al>j>^ 
filed  ..n  the  Circuit  court   of  Cook  county,   a  receiTer  was  appointed 
for   the  premises  knovm   as  340-342  iiact  56th  street,   Jhica.'^o*     The 
defendant   executed  a  complainant's  bond,   in   the  sum  of  03OO,   in 
connection  vd  th   the   said   order,  hy  the   terms   of  vrhich  it  agreed   to 
pay  plaintiff  all  damages,   including  reasonable  attorney's  fees, 
sustained  by  reason  of   the   vuraisful  appointment   of   the  receirer  in 
case  his  appointment  was  revoked    or   set  aside.       On    .pril  22,  1936, 
the  Third  division  of    this  court  reversed  and   cet  aside   the   order 
of   the   Circuit   court   appointing  the  receiver    (Louie  M>  itroeeel, 
Appellant,  v •  Alice   G,  Ratner  et  al«,    Jefendants*  -  ITorris-.vard  Goal 
Oonpaoy,   a  Gorporatipn,    -ppellee^   185  111.     pp»  128) •     Plaintiff 
then  sued   defendant  upon  the  bond,   and   on  February  10,   1937,   in  a 
trial  by  the  court,   Judgment  v/as  entered   in  favor  of  plaintiif  and 
against    defendant  for  !v'2'o2.20,     I'efendant  appeals. 

After  defendan*.   filed  a  notice   of  appeal  from  the  judgment 
it  filed   a  notion  in  this  court   to  make   the  notice  of  appeal  a  super- 
sedeas.    Plaintiff  filed   objecbions    to  the  motion  on  the  crt'imd   that 
the  appeal  was  a  frivolous   one   and   \-iithout  merit.       fter  a  careful 
examination   of   the   record»   v.e  denied  the  motion  for  a  siupersedeaa. 
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a  «j:   iVSeX   tOX  ^-cjaiJ-id'ef  «o  bxsa  c&fiO<f  auS-f  noqer  jfnel)«at©fi  boua  n^rfJ 

•  aX£i&i;iq;3  iKsbstst&l     «OS*SU^S$  rrol:  ;rr^l>a«lob   ;^acij3S« 
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Plaintiff  Inter  filed  in  this  oourt  a  motion  to  disnslss   the  appeal 
on   the   f^round   that   the  Judgment  appealed  from  had  been  paid  in  lull 
and  satisfiad  of   record   and   that  nothing  remained  for   thie  court   to 
decide   spve   en  aht tract   quettion  of  law.     Defendant  filod  ohjaotions 
to  the  motion  and  we  reserved  ruling  upon  the   e?.ine  until  the  Ci^uee 
was  finally  f^etermined . 

Tter  a   further  conBideration  of  the  appeal,    we  adhere   to 
the  conclusion  we  reached  upon  a  consider;j  tion  of   the  motion  for 
a  supersedeas,   that   the  appep,l  is  a  frivolous   one  and  without  merit. 
e  feel  impelled   to  say   that  it  is   curpricing   to  us   tliat  the   defend- 
ant should  )ij::re   seen  fit   to  appeal  from  the  instant  judsjnent.     The 
follovd.niT  are   t?ie  items   that  were   cllovred  "by  the   tria,l  courl;     raid 
to  cleric   of   the  Circuit   court  for   transcript   of  record,  •'JS.OOj  paid 
to  said  clerk  for  additional  triuiscript   of  record,  $3.00;   paid   to 
cleric  of    the  .ippellate   court  for  appearpjice  fee,  C  20.00;     premium 
paid  for   ?,ppeal  bond,  $10. 00;     premium  paid  for  i-upersedeas  bond, 
$10.00;     costs   of  printing  abi^tract,   326»58;     cost  of  printing  brief, 
#18«34;      costfj   of  printing  reply  brief,    '12.88;     amoiint   lillov^ed  for 
attorney's  fees,  vl56»40.     llaese  items  make  a  total  of  .it;262.20,   th» 
aiaoun-    of   the  JudPTnent.     The  record  shows   that  defendcjit    -dmitted 
all  the  items  save   the  amount   of  attorney's  fees. 

Defendant   contends    (1)   that   the   court   erred  in  i:ui^o;!ining 
plaintiff's  motion  to   strike  paragraphs  1  to  3  of   defendant»s 
affidsRrit   of  merits,   and    (2)    that   the  court   erred  in  refuaine  to 
consolidate   the  instant  cause   vdth  the   suit   of  Uorris~..ard  Coal 
C omp&ny  ▼•  Prpesel.        The  contention  is  without   the   sli.jhteet  merit. 
In  Ihe   said    ;ij-ht  paragraphs  defendant   sou;:'-ht    uo  plead   in  bar  of  the 
instsiit   action  an  unrelated  cuuse  ox"  action  batied  upon  an   .  lleged 
cloim  c'u3   the  ■Jorris-.,ard  Coal  Company,   a  stranger  to  the  instant 
su-'i.     It   is    the  law  that  cates  havint.  uifferent   partier    coimot 
properly  be  consolidated. 


-£>,a©1:i>o  aiJ^  ijsjcS*  ejj  o.;J  ajHlaixi3[T0s  ai  ijt  iMi  yy8J3  ©it  bsXifsqiaJ:  X©8Tt  eW 

d:^  bir^  lOO.^t  «&^os©t  1g  ;^(zi1Gfi^s1^^  Xawoi*i65fi  tot  :IteJC{>  blae  o* 
fiBJlia3i£q  ;00«oa|  tsel  »«t«5'x>Qec[5«  -rol  *rxjw>o  s^jglXsq^A  a^  lo  :tf*x©Io 
«feC8a¥  8s»f)oa-s^j;/G  ito'l  bi&q,  saisiOL&zq     \00,0X$  nbaod  Xa©C[q«  xo'i  'jt&!i 
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lH»s«^XXve  &J8  ia»^0  be'B^if  isoiJ-i)«  ic ''^^^"-•"  ^-♦- '■■-^•^•r". 
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The   Other  contentionR  relate   to  the  amount  allovjed  plaia- 
tlfi"  for   atooraey's  fees.     It  is  not   the  law  that   plaintiff  w^s 
ohliged   to  prove   that  he  had  an  K-sreoment  with  hi^   attorney  to  pay 
him  an  amoimt   etual   to   that  allowed*     It  was  neoesBary  to  provft   that 
the  charge  v»&s    the  customary  and  usue-1  one  hy  reputa"b?»e  sttornsyr  for 
like   services,  p-nC   the   amount  allov/ed   choula  not  exceed  that  chfirge. 
V/e  are   Datisfied   that    t,he  trial  court  was  justified,  under   the   evi- 
dence,  in  allovdnr    the  ;.unount  in  que'^tion.     It   is    true    that   one   of 
the  two  la";.yerL;   testifying  for   defendant  upon  the   question  of  reacon- 
ahle  fees   stated,   upon  direct,   that  he   thought   $50  v/ould  he  a  proper 
amouno*     Upon  croas- examination  he   testified   that    "posi^ihly  .100 
would  cov»-r  it."       It   io  al>3  0   true   that  one   of   the   two  la^xyers  who 
represented   defendant   tectifiec    that  he    ihcurht  '75  v/ould  he  a  fair, 
rep.eonahle,  usual  road  cu-stomary  fee.     The   trisl  court  considered  all 
the  facts   and  circumetancee  aiK?   allowed  plaintiff,  not  v.hat  he   asked, 
^;194.2C,  hut  Ol56»40.      '.e  approve   the  finding,     we  repeat,   it  is 
Burpriaing  that   defendant   should  Imve   ceen  fit   to  eppecl  from  the 
instant  judgment. 

Plaintiff's  motion  '^o  dlsmisc   the  appeal  is   denied. 

rhe  judgment   of   the  Municipal  court   of  Chicr;.:o  ic   affirmed • 


i'rlend,  P.  J.»  aid  3xillivan»  o".,  concur. 
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MR.   JIToTICa  SCAlJLfvH  IX'^UVUR^D  THii  OPilflQN  OF   THIJ  COURT. 

itefendant  appeals  from  a  judgment  entered  against  him 
in  the  atove  entitled  caiise  in  the  exm  of  §262»20»     Plaintiff's 
statement   of  claim  allegea   that  defendant  was  the  plaintiff  in 
a  foreclosure  suit  "brought  in  the  Circuit  oourt  of  Cook  county 
to  foreclose  a  mortgage   aa  the  premises p   340-342  Jast  5  6th  street, 
Chicago  I      that  a  decree  of  foreclosure  was  entered   therein;      that 
at  a  master's  sale  held  Movember  23,   1932,    defendiint  -was   the  pur- 
chaser  of   the  property;   that  Llilton  M*  Uarcus,   at  the  instance   of 
defendant,  was  appointed  receiver   of    che  pramisec   and   acted  as 
such  until  the  period  of  redemption  expired   on  jehrxiary  24,  1934, 
when   the  master's   deed  was  issued   to  defendant}    that  plaintiff's 
claim  is  for    '287.20  for  coal  cold  and   delivered   to  Marcus  at  his 
opecial  instance  and  request   during  iJovemher  and  Decentoer,  1935, 
find   January  and  February,   1934 1    that   the   coal  was  a  necessary 
expense  and   v/aE  used  by  the  receiver  in   the  maintensuace  and   operation 
of   the  premises;    that  Marcus,   ae   ruch  receiver,   presented  Ms 
final  account  and   report   to   the  court  on  Iferch  27,   1954,   upon 
due  notice   to  defendr-jit,  hut  v/ithout  notice   to  plaintiff,  and 
the  court  entered  an  order  approving  the  final  eccount  and  roper  t 
and  directing  defendant   to  assume  and  pay  certain  unpaid   liahilitiee 
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ixoqi;   ,  N:.9X   ^Vr:  rlo^.-sM  no  rfijuoo  ©di   oJ    i^oqat   bos   d-flwooo.e  X«£t£t 
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i -XiqGX  bar.  imjooon  X^ixil  eif^  SJfltlirexqq*  lebio  n-a  beiacfn©  S'a;oo  ©r£^ 


Incurred  "by  the   receirer;   that   Included  in  the  said  lialjilities 
was  the  ^287 •20  due  plaintiff;      that   thereafter  d&fondant  paid  to 
plaintiff,    on  r.ccount,   the   sum  of  $25f   leavin;    a  iDalance  due  plain- 
tiff  of  f'262.20.     Defendant's  verified   '•defence"  admits   the  allega- 
tions as   to   the  foreclosure  proceedings,  his  purchase   of    the  premiBae 
at   the  master's   sale,    the  appointment   of  Marcus   as  receiyer  at   the 
instance   of  dei'en^dant ,   om^   that  Marcus  acted   as   such  receiver  until 
the   redemption  period   expired*       It   denies   that  Marcus  Tsas  duly 
appointed  receiver,   and   admits  that  he,   as   such  receiver ,  presented 
his  final  r  ccoirnt  and   report   in  the   foreclosure  proceedings   on  March 
27,   1934,    "upon  du3  notice   to  the   defendant,   Louis  Proesel,   and 
without  any  notice   to  plaintiff   find   thereafter  said  Circuit  Court 
entered  an  order  approving  said  i'inal     ccount  and   report  and   in  said 
order  directed   said   defendant,  Louis  Proesel,    to  assume  and  pay  cer- 
tain vinpaid   liahiliuies   incurred  "by   said   receiver   as  follows:      <It 
is  further  ordered   that  Loviis  Proesel,   complainant  herein,   be  md  he 
is  herehy  directed   to  aseuxae   the  unpaid  liahilities  in  the  a^jgregate 
amount   of     513 .26,  and   the   outstanding  hBltincesj  for  el^-ctric   litrht 
from  February  10,   1934,    to  l£arch  3,   1934;     water  bill   from  February 
10,  1934   to  Harch  8,  1934;   and  hauling  ashes   from  Ilarch  1,   1954   to 
March  8,  1934;   for   ..hich  bill  liat;  not  as  yet  been  rendered.'"      The 
affidavit   of  merits   denies   that   defendant  paid  plaintiff  025   on  account 
of   the  indehtednesB* 

Defendant  contends    that    "Marcus  was  never   appointed   receiver 
of    the  property  by  order   of    ohe   Jircuit  Jourt   and    therefore  had  no 
legal  authority   to  operate    the  premiBes   in  foreclosure    or   to   contract 
debts  in  connection  therewith."     This  contention  is  without    the  t:light- 
•Bt  merit,     defendant  was  the  complainant  in  the  x oreclosure  suit  and 
procured  the   order  appointing  Marcus  succescor  receiver.     It  appears 
that  in  the   order  blank  used  in  the  appointment  of  receivers   S3veral 
spaces  were  provided  in  which  to  write   the  name   of   the   receiver 
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appointed.     Through  the  negligsnce   oi"   dcfendrmt   or  his  cotinsel 
the  name  Milton  Uarcus  fras  not  v/ritten  in  one   of   the  i3paoe3»  But 
further   on  in   the   order   the  name  Milton  MarcuB  wae  insartsd  and 
he  was   ordered   to   "file  his   s\irety  company  hond  in    the   amount   of 
$1»000  within  5   days  from  the  date  hereof   to  be  fipproved  by  t^ie 
Court."     In  the  appeal  filed  by  defendant  from  an  interlocutory 
order  appointing  one   Oeisler   receiver  for   the  premises   (Pr;/e3el  r. 
Batner t   285  111.     pp»  128)    defendant  stated  in  his  brief t      "On 
Harch  27,  1934 »  Milton  M.  Marcus  filed  his  final  report  and   was 
discharged  herein  from  further  duty  as   successor  receiTer,   and  Louis 
IC*  PToesel  was   directed   te  assume   the  vmpaid   liabilitleE  contracted  "by 
Milton  M.  Marcus  during  his   administration  of   this  property."     itefend- 
ant  concedes   that  Marcus   qualified  by     iving  the  bond   required  by  the 
order  and   that  he  acted  as  receiver  under  the  order.     Marcui;  filed  his 
first  accoxint  and  report  as   such  receiver,  and  his  final  report  and 
account,  and  defendant  appears   to  have   intex'posed  no  objection  to 
either  report.     He   admitc    that  he  had  notico   that  the  final  report 
would  be  precented   to   the  court,     iiefendant  not  only  had  Marcus 
appointed  receiver  but   recognized  ?iim  as   such  during   the  letter's 
administration  of  his  office.     He  is  nov;  a  stopped  from  claiminr  that 
Marcus  was  not   legally  appointed   or  ccanpetent    to  act.      (See  RoTay  v. 
Title   Guarantee y   etc.,   Zo»J^  16G  111.  3o6,   342.)        *!iren  though  the 
appointing  order  waB   somewhat  defective,  neverthelesii,  Marcus  assxsaed 
all  the  fxinotions   of  a  duly  appointed   receiver  and  would  be  consider- 
ed,  in  law,  a  de_fact_q  receiver,  and  his  acte  vulid.      (Barloy  v. 
Standford,   32  111.  298,  302.) 

The  coitention  of  defendant    that  plaintiff  failed   to   prove 
delivery  of    the  corl  by  competent,   legal  evidence  is   without   the 
slirhtest  merit. 

In  support   of  a  contention  that   the  order  of   the  Cii'cult 
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court  dir'3ctinc  defendant   to  assume  a  debt  ccatracted  "by  Jlarcus 
waD  void»   defendant  otatec:      "We  oonoedc   thct   tho  Circuit  Court 
hcd   jxu'i2c^icoion  of   the  parties,   includiag  Loidc  M.  Proesel,  as 
well  as   the   tiubject  niBtter   of   the  f orticlosiire  case;  "but  v/e  respect- 
fully  submit   that   that   subject  matte::  in  the  foreclosure  caiie  vas 
co-extensiTe   only  with  the  rishte   of   the  parties  in'  the  rem|  aad 
that   the  cotirt  had  no  pov/er   or  authority  to  enter  an  order   tran':- 
ferrlnc  <-  pergonal  and  o  3ntra.ctual  obligation  frcja  one  party  to 
another*  by  conpellino  Louie  VL»  yroocol  to  assume   the  debis  con- 
tracteJ  by  LiLluOn  :...  Marcun-."       V-cfendanc  not   oal^    diU  not  appeal 
from  that  part   of   ths   order   that  he  nov;  quectione,  but  aociuisitced, 
apt^o^entlys    in  the  entry  of  the   »ame«       Buz   to  'jscape   the  effect  of 
the  order  he  now  contends   that  the  court  was  without  juilsdictioa  to 
order  him  to  assume   the  unpaid  liabilities  of  Marcus.     Trie  solicitor 
for  Ifercus  served  upon  defendfjit»B  solicitors  a  notice   that  the   second 
and  final  report   of  iiarcus  would  be  presented   i; o   the  court  far  approralf 
a  copy  of  T;»hich  ^^ras   attached   to    the  notice.     '!'he  notice   also  stated 
that  the  rec-:iver  v/oiild   ask  for  gn   order  in  oonformity  vrith  the  prayer 
contained  in  the  report.     :Oefendant«£   solicitors  acI-aiOKled^ed    the  re- 
ceipt  of  a  copy  of   ths  notice.     The  final  report   of   the    receiver  con- 
cluded "vrtth  a  prr.yer  "that  an  order  may  be  entered  herein   -       -''^   (5) 
direotiu{j  Louis  Proeseli   c omplaiarint  herein,   to  assume   the  unpaid 
liabilities  in  the   ascregate   ;uaouat   of     513»26,   aiid    the   ouu^jtanding 
bills  heretofore  referred   to  for  wMch  bills  iiave  not  &s  yet  been 
rendered;    *   -^    '^   (5)   discharging  the  undersigned  and  his   said   colicitor 
from  any  further  duties,   obligations  and  liabilities  a.c   such  ^^^uccessor 
Beoeiver  and   Huch  solicitor,  respectively."       In   the  lint   of  unpaid 
bills   attached   to   the  receiver's  report   appears   that    of  plaintiff. 
Defendant  was   desirous   of   obtaining  immediate  possession  of    the 
premises ,  and   the   only  re:,s enable  conclusion   that  can  be  irawn  frcm  , 


tl>&^¥i©liai>sj3i  vrMcr  ,yi«px^3^«l>  wpt  ad,4ati4  ?»bieG  «»fi[^  "to  ^iv3^  a,srf^  laoi'i 
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the  record  is  that  he  acquiesced  in  the  entry  of  the  order,  as 
he  thereby  obtained  possession  of  the  premises.  Had  not  the 
proTieion  in  question  "bean  included  in  the  ordar,  the  trial 
court  would  have  retained  the  receivership  until  seme  provision 
was  made  for  the  payment  of  "bills  that  had  "been  incurred  in  the 
upkeep  of  the  buildinr  that  defendant  owned.  It  is  admitted  that 
plaintiff  had  no  notice  that  the  receiver  v/ould  jresent  Ma  final 
report  and  accotuit  to  the  court  for  approval.  No  other  reasonabl* 
conclusion  can  be  drawn  from  the  record  than  that  defendant  had 
the  order  provide  that  he  should  assume  the  unpaid  liability,  or 
that  the  triol  court  had  the  order  so  provide,  before  he  uould 
discharge  the  receiver.  There  is  no  equity  in  the  instant  con- 
tention. To  gain  immediate  possession  of  the  property  defendant 
was  ■willing  to  induce  the  trial  court  to  enter  the  order,  although 
it  now  appears  that  he  intended  to  evade,  if  possible,  that  part 
of  it  that  required  him  to  pay  plaintiff's  bill. 

xhe  judgment  of  the  I.Iunicipal  court  of  Chicago  is  affirmed. 

friend,  F.  J.,  and  oulUvan,  J*,  concur* 
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}iR.    JUSTICE    SCAKLi^N  mSLlVERT^D  THE   GPI2::iON  OF   TM    COURT. 


Defendant   appeals   3  rom  a  judgment   in   favor   ol"  plaintiffa   in 
a  l'orci>3l8   detainer   suit   to    recover '•poBsesaion  ol'   tlie  prcaiiseB   oc- 
cupied   -B   '1   store   on   the   lirat  floor   aituut*  and  Joiown  as  328  South 
State   etreeti,    Chicago."        Defendant  occupies   tae   store  under  a 
written  lease  v/itii  plaintiffs  "•riicn   exoires  April   3J,   1933,   but 
it    contains  a  ninety  days'    caxicellation   clause.      The   rentsil   v^as 
fixed  at  ta350  monthly.      About   tne  middle  of  December,   19  36,   ulain- 
tiffs   served  or;   defendant  a  written  notice  of  cancellation   of   the 
lease   un^ler   tne    paid   clauee.      Plaintiffs'    attorney   decic^ec?    taat 
said  j;otice  was   defective,    and  plaintiffs,    on    January   29,   1937, 
served   on   defendant   a  new  ninety  days*    cancellation  notice  which 
ealled  upon  defendant   to   surrender  possession  of   the  premises  on 
April   ?0,   1937.      The  instant    suit  was  brought  after  defendant   re- 
fused  to   surrender  possession  of   the  premises. 

The   sole   contPi.tion   ol'   defendfint    is:      "Although  the  leuse 
was   in  writing   and  under   seal,    tne    ri^ht    to   terminate    it  by  90    d-ys' 
notice   couli  be  waived  by  p  uroi   raid    the   plaintiffs   did   so  waive   it. 
Having,   by   tne  ^/aiver   of   their   first  notice   to    teraiuate   the  l-ase 
and  by    their   as&uraucss   to   defendant,    caused  nisi  to    act  UDon   their 
waiver  to  his  prejudice,    the  plaintiffs  were   estooped   fro*  serving 
any  further  90  day  iiotloe   to   terrricAte   the   leise."      As    to   the  allee.al 
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J^i^r   ?i56io»li  ^«£TTot*a   'aHitatjBX'a.     »»awaXo   bl^a   ©ri*  •tohau  oaasX 
,TC©X   ,«?  Y.'3:«««JS^  «e    ,at1i4r£ti;«X«j.fccu?   ,»Ti;;r»0t9fe  asw  99i*o«  J&i«a 

siolii^  noli  on  ctoi^^XXsamso    'at«&  ^^^'SiiicJ  wjja  s  ^aefens'tsfe  no  fe3fvt»« 

no  seaXtate^uQ  sx£*f  'io  aoiaaseaotj  'xofias'i'ix.ia   Ow+   .tri^jbxs»"t&Jb  aoqu  l>»XXi8« 
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«ea@X  ©rf*  .tis«ori;JX/i"      :ex   ^ot-iia-'isfe  'to  noXd-asJwoa   sXoa  »£flf 
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waiver    uid   estoppel   defeniant   testiiled   tn^t  after  ue   received   the 
first  notice   of   cancel x^-iion   ue    ^ind  riis  brotiaer,   ^^ouis  isL-er,    called 
upon    C.   t^,   Hunter   (aaeooiated  with  liogan  &  i'arwell ,    tue   renting 
agents    i'or   plaintil'l's)  ;    tai«t  i^ouia    :vSked  ilunter  Wiiy  he    sent    the 
notice,    and   tne   latter   said,    "The   reiit    is   raised  irom  ^35u   to   •5-400;'' 
that  i-oais   said   tu\i,t   defendant  was   "maiiintt,  a  little  living   tnere, 
tuiuLe   it   a  little  better;"    that  blunter    ssaid,    "1    can't;"    taat  xiouis 
said    to    the  vjitnese,    "Are  you   willing   to   pay,    tiiat   axuountV"    to 
whicii   the  \'<itnes3   reeponded,    "I    wilx  pay   #4c-v>,    I   don't  want   to 
wove,    I    firjist    to    stay   a  couple   of  years;"    that  x.oaiB    tnen    sai i    to 
Hunter,    "All    fi^ht    '^    ■*    ",      Give  liir,.  a  lease,"    to  which  iiunter 
axieyrered,    "i%ll    rignt,   i<»r.   Keer,    go    along,    I    see  you   later.    I  will 
s^nd   you   tUe  lease   i;     a  few   -iays.         0,.    i'or    two    years?        A.      Yea. 
Q,.        iTor   two    years   at   |4-)0,         A.      Yes;"    tliat  Hunter    then    said    to 
the   witness,    "You   can   go  "buy,"        The  witness  further  testified: 
"So   I   oaint    t   at    store,    ^uad   1    fixed  a  litiile  bit,    because  I   was 
ready   to    stay  in  business,    and   I   paint   up    txie   store    and  1  maJte   it 
better,    and  ai'ter,   i   bought    tne  merchandis*  v:   *  *   f^r  the  wnole 
•UBuvier;"   that  he  bought   about  ,fl5,uOG   or  #16,U00  wort^:  of  goods; 
that  ne  never   received   tne   two  years'    lease   from  plaintiffs. 
Plaintiffs  raoved  to   strike   the  testiinony  in   referexice  to   the  two 
years'    lease,    on   the  ground   that   it   viol  jtes   the    atacute  of   frauds. 
The    oourt    ral»>d   tn-it    it   might   g;  in,    subject    to    the   oToJection.    i^ouis 
Keer   testified    tnat  when  he    and   defendamt    called   on   duziter,    the 
following   convprsation    took   olace:       "I    aays,     'i..r.   Hunter,'    1    says, 
•I    came  here    to    see   if   i    can    straigJ-iten    it   out   between  you   two    of 
them,    on   account   of   the  wording   of   your  leas'*   that   you  have  with 
hln,    in  power  now,    that   you   can   tender  -:im  a  ninety   days'  notice, 
and  he  has   to   vacate   it,      n      tiat    is  what  he  has   got.      Can  we   in 
some  way   8trai,,hten   out    the  matter  wh^ire  he   can   reiiain   in   noseession?' 
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®ii!o>i  ^«fe#   "jd^'issj^   I**    «fcXsa   ^&;tawfc  Jaxit   "j-xajlerf  «X#^iX  e  ix  dijLiim 

©^  iitaw  ef'isalj   X   ,00*^4  ''i'®<3:  XXI w  if*    «^».fc«oq;igi9i  ^s^tiiiw  &i£i  tLalatii 
oif  ^iaM8l  .ciwiii  siii^*i,  ;r£tx£ij-  '*i*Tr©o'^  -o  ©Xcijuoo  «  x«^»  ^  *aaw  2   ,9 vow 

©I    .feX-««  ,-«£<9i£ior    "SsJ-flftEfc.  4«f.^#    :'*|#«I  „■  ,,A       ■   ,.0O*l|   #«    91««Tt   ,OW;t    soli..         ;.,|l^ 

«4&W  1  «>»jii»«.»^,,  ij:AI4.»X^jiX  «,  |i©s;i't   X,fe|lfi,  ,»tp^«  .f J8J?i*  ,#flLBs«j;^  X_  pll^:., 

&*lw  »%sA  aex  ^^^  9a««X  tw-u'?  'to  aal^-scftw  «url*  lo  iowooos  ao  ,ta»4* 
,.,,;9«:i^«ii  'a^afe  Tt^«aija  a  ,«14.  na|ya*#  »»$  tfo^  1«4*  ,W4»s  Tt«w«(^  a4,,-^i||g 


He    says,    'I  Till    think   -^bout    that    again,'   he   says,    'iir.   Keer,    his 

pi  iCe  no»,     le  has   'got    to   pay   HOO    a  month,'    and  he   tases  out   a 
yellow   carT'on    coijy  o^ier   aiid   ne    shows  me  -.-mere  hia    atore   is   leased 
now   at    'MOO,    •and   the  next    door,    it   uae-I   to   he   ':5400 ,    '|500,    axid   so 
forth,      I    says    to  liini,    I    say,    'Tell  me,   Lr.   Kuriter,    can't  you   do 
anytiin;'-  "better?*      He    pays,    'Ko,    that    in   the  price  he  will   have   to 
pay.      Our  taxee    ar<^   raised,'    rind    bo    forth   .and   so   on.       'Well,'    I 
Bays,    'My  brother   is  willing  to   oiy  1400,'     My  brdt  .er  was   ri^ht 
with  me,    and   h"  wes    pn-^oreing  my   statement    I  made   to  hiw..      He  was 
satiefied   on    t^^'.is    su'tj-^ct ;  "•      that  Hunter   8a).d,"'0.    x\,      I   will   raaKe 
you    a  lease.    >*  *      I  will   hyve   a  lease   for   you,      i. ow,    it    is   a   couple 
of   days  bi'fore   Christnas,    it    Is  busy,    but   you  h-ive   a  lease    in 
poreession   r.o^,    -^lid  you  have  nothin^:,   to   worry   about.      T/e   don't  nave 
to    rive   you    anyt   ing   in  writing.  '      I    asked  hin   to    oi^e    somet.iinti  to 
that    effect    tliat   our   deal    vas    consuimnated,    but  he    said,    'Your 
brother   i-   ir    -.  ^    "      'ion   now    nnd  you  hr-ve  noti^ine,   to   worry   a  out 
it.'      I    says,     '.iiib   i^xaij    can   ;;^o   in   and    do    oOi^iC  purcnasing  ol'    some 
merchandise   oi     the    -strength  cf   tjie  lease   t..at   is   jioint^  to    come  upV 
*   *   *  A.    ;ie    says,     '-  r,    Keer,'   he    .?ays,     'as   far   ao   your  broth.er    and 
our  office    ie    concerned,    we   are  100  per   cent.      ;Ie   pays  his   rent   on 
the  iTt   of   the  uionth,    and   we  nefer  h  id   any   trouble   with   iiim  ;ind  we 
don't    expect   any   trouble   ii     t'le    future.      You   go    aiiead,'    and   he    says, 
'we  will  have   the  lease   for  you.'      And  I    says,      'With  tnat  un  ler- 
standing,    then  he   ceuri   go    ahead   rJxd   do   his  buying   and  preparation   on 
anyt    ing   else   tiat  he  needs?'      ^id  he    ^ays,    'Yes,    ^.o    ahead,'    to   my 
brother,    and    tnat  was  our   d>?al,"     The  following   taen  occurred: 
"(i.        Did  he    tell   you  how   lon^-  a   term  lease  he  was   ^oinfe,   to    ^iive 
you?      A,      Veil,    the  lease  was   supposed   to  be   a  two   year  lease," 
Plaintiffs'    uotio/^    to    strike   the    testimony    in   reference   to    tiie 
alleged   lease  on   the  ground   that    "tne   statute  of  frauds  provides 
that   a  lease  for  more  than   one  yr:ar  must  be   in  writing,"  wae  taiten 


■  ,t 

jtt  ^i7o  «*»ijje^  »a  fifw   ♦  ,iil£t,ejK  «  00*- 1  ij*^^  o*  -fog  «««'  *if  ,,TPoa  ■»o«4*l 
bB9^.^1  St  I  STte^s'  eiii  f^iefiv'  ^ja  axon's   sxi  f»na  isijsq  'Vj^oa  is«xfij60  wpXIar^ 

Q/>  uo^  if'rwss    ttsj^nt'H  .iM  ^©ci  XXal."    *^*®    ^    .^Jtrl  ocT . «"«««   I      ,ri*f«t 

.    t    ',iX^W*      .ao  oa  fjfljs  4*1  ot   os  bar,   y^b»9i»t  »'tc  oaatc*  itJtK).     .-%*^ 

ever-   t*rfnh  <»^      ,*.troaV  Y"'  =  Tjeri  vo\  ^^^   ,v©n  ffets?*«'?roq 

::jj  .     „i..v    oJ    ,;iJ:....d-oa  svBff  ifo"^  6£U;  won  i3oi;8a*8aoq 
siao'i    to  si:ixsjvJi...i}jq  s^iioa   ofc   tii^.  ai  oj^  aso   a&m  &ij^*    ,  '  ,.t| 

"'iqu  9m.oo   &^  i^4Uo;3  «X  d'isi-*  e-  to  £i#gatii-9   &-  ^A 

ixo  3-as^  aiit.  a\jsg  ©il      ..tnoo  ^©f^  OOX  sis  aw   ,J^e!  i  irf 

»w  |)H*s  isiiii  i':;?i\;'  j?Xo't'oi:.t   >j;aE  bsd  i«f«ta  is>w  fcrus    ,rf*n  .ri# 


xmder  advisement  "by  the  court.     Hunter,   co,lled   to  the   stand  ■by- 
defendant,   testified   that   the  latter  came   to  his   office  in    Lpril> 
1937 »   and    stated   to  him  that  he  intended   to  stay  in   che  premises? 
that  he   told   defendant   that  he   ''intended   to  start  suit  for   the 
preaisee,   if  he    .vould  not  racate,  I   would  get  a  notice   to  Tacr.tei 
I  wanted  hia  to  raoate***       The  mtiieeo  further  testified:      "lie 
[defendant]   came  in  tvace.    -^  *  *     uiach   cime  he  Ccone  in»  he   offeired 
additional  money  over  and   tilaove  what  is   called  for  in  my  lease,  and 
I   told  hia  I  would  not  renew  the  leaae  with  hia*"     The  vitneee  further 
testifiedt   '^'ife  donH  want  Ur*  Eeer  in  the  premises*       It  le  Tery 
important   that  we  not  hare  him  in  there,  because  we  can't  have  Mm, 
depend  upon  him  to  get  out»     \sie  hare   to  have  this   store  and  the  nstt 
store  available.*     When  Hunter  was  called  as  a  witness  >y  plaintiffs 
he   testified   that  after   the  notice  h&,d  been   served  upon  d  ofendant  in 
Leoember,  1936,   the  latter  and  his  brother  called   to  see  him,  about 
the  middle  of   that  month;   that  the  following  occ^irreai     "The    ..itnesa: 
Itr*  Keer  asked  me  if  X  Y.rould  renew  his  leaeup  make  a  ne^vv  lea^  e   there 
at  a  higher  ficnire.      Jid  I   said  I  v/ould ,  subject  to   the  approval  of 
the   owners   of   the  property.     Q,»     i4d  you  ever  secure   the  consent  of 
the  o\Tners   of   the  property?     A.     So*     (i*     Was   there  a  lease  evei' 
executed?     A»        e  never  arrived  fit  any  terms,  Mr.    .hite*.     '>^.     ifow, 
when  was   the  next  conversation  that  you  hau ,  if  any,   with  ilr*  Keer? 
A.      ./ithin  a  few  dr.ys   after   this  conversation,  Mr.  Louis  Keer  called 
me   on  the   telephone  and   asked  me  if  I  was   goine  to  go  ahead  vith  th«a 
on  the  renewal  of  the  lease,  and  I   told  blm,   -  t;,      „hat  did  you  t  ay? 
*•       *     A*     ithin  a  few  days   after   this  conversation,  Mr.  Keer,  Loiais 
Keerp   called  up  on  the  phone  and  asked  me  if  I   was   goinc  to  -'m«m  Hie 
lease  vvith  his  brother.     I    told  Mm  that  I   was  not.     He   said   that  he 
woiild  cause   trouble   and   atay  in  the  premisee,  his  brother  would   stay 
ia  the  preirises  regardless   of    the  notice.     I   thereupon  notified  ay 


hs%@%to  &^  iSiX  &mS)  mi  «i»i4  dtfi^i-     *  *  ->  ^©©iv/iJ-  kI  am/jo  [#03feis«!l»B3 

•siBirs  &a«©X  ^  ex&sii  9«W     •^     •9ll     lA    fx^'t&'^'stl  «C*  %&  a-jRun^o  sitj' 

?^«e2  *aM  4^Mw  t"^*!!*;;  ^i  t^jsri  my,  i^^  a&kidiS'zmmoo  ixsm  axfJ'  saw  uftiCiv 
.&»IX«o  xeoCat  aiisail  ,2iS  tHei^itaTAVitoo  eirf#   'xe^'SiS  a-^i,^  wol:  i5  HMv/iu      .A 

f1|B.3«fot  6-i:&  *^w      .^-J  «   «.jttiri  i>j&3  5^   I  ?)««  ,ossoX  odi  to  X/swonsic  a^#  |» 

'it  went .;  i^i  jjJtld^  '3««r  I  IJ:  ««  l«>3f«t«  6£tai  (^imiq  s4#  lift  ({o  b«XXfio  ,t©s>S 
e^  ^«^  i>i:sG  «%     ,*o«  OBW  X  #«!*:*  jKJt£i  Mt  ,    :..ii#oW  •!«  if^iw  sa^X 
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attorneys f  Adams,   /..dams  or.     hlte,   and   they  sent  him  a  notice*   *  *  * 
Xr*  Keer,   at   the   time  he  was  in  there,   asked  me  why  I  wouldn*t  renowp 
and   if  I  v/ouldn' t   renew  to  him,  and  I   told  him  at  all   times  I  would 
not.   *  *   *  He   stated  sereral  times  when  he  was  in»  he  wanted   to  go 
ahead  and  buy  merchandise*     Mr*  V.hite:     Q,.     nd  what  did  you  say? 
A»  I   said   thr.t   if  I  were  him»   I  wouldn't  do  it;  he  could  use  his  owi 
Judgment,  but   there  v.ould  be  no  renewal  of   the  lease.     ^»     You  told 
him  there  would  be  no  lease?     A.     That  is  ri^ht.     Mr.     hites   That 
is  all."     Upon  cross-examination  the  witness  testified:      "(i.       .hm 
did  you  say  there  would  be  no  lease?     A.     I   told  Mr.  Loviis  Keer, 
at   the  first   time  when  they  came  in  there,  v/hen  they  made  their  propo- 
sition to  me,  X   told   them  I  would  let   them  know  in  a  day  or   tv/o»   when 
he  called  up,  I   told  him  there  was  no  posoibility  of  GOing  ahead  with 
it.   *  *  *     Q,.     By  the  way,   they  also  tendered  you  ?HOC   on  May  lot» 
didn't   they?     A.     That  is  right.     Q,.     Now,  when  this  man  was  present 
on     pril  1st,   did  you  say  in  substance  the  following:     'Yes,   I  agreed 
to  make   them  a  lease  for  two  years  more,  but  I   ch&nged  my  mind?'     A. 
Hop  I  did  not  say  that."     Herman  Follakov,   Cfilled  by  defendant,   testi- 
fied that  he  was  present  in   the   office   of  Hunter   on  or  about    .pril  1, 
1937,  and  the  following  occurred:      "well,  we   offered   the  rent   to  Mr. 
Hunter,   and  he   says,    'Nothing  doing,  Mr.  Kaer.'       .nd  Mr.  Keer  started 
talkinc  to  him,   and  he   snys,    '  ,hy  do  you  refuse    to  let  me  stay  in  the 
premises?'        ell,   he  mentioned   something  about  hlo  brother,  Louis 
Keer,  which  I   don't  know  what  he  meant  by  it,   and  he  says,    'I   don*t 
want  you  in   the   store.'      well,  finally,  *  *  *  I   talked  to  Mr.  Hunter, 
and   I   said,    'Mr.  Hunter,   isn't  it  true  that   they  did  make  an  agree- 
ment with  you  on  a  new  lease?'     Mr.  Hunter  said,    'Yes,   I   did  make  an 
agreement  with  them,  but  I   have  changed  my  mind  since   then.'      It  is 
exactly  v.hat  he  said."     Upon  croBs-examination  the  witness    testified 
that  he  was  a  shoe  salesman  for   defendant  and   that  the  latter   "wanted 
him  to  KO  alone  as   a  witness."     Defendant  was   then  recalled  as  a  wit- 
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*  *  *  i^cliosi  Si  mhi  iaaa  x^^^  bJB^  «fi*irfy.   *  smshA  ^tuamhA  ia^ein:o;»ij3 

,  lifCJES©^  i^abltsox-!  1  '^w  em  b^-:d.us   i&xmi4  ul  saw  &£  simli  ojil  »f«  «ts9^  •'sM. 
bl^w  1  a&oir^  1£m  ;t.:>  siM  blQi   X  bm  t£xM  oi'  wsaex  ^ 'x^JlUow  I  tJt  J^ 

mo  aiii  sae  bjjuoo  &ii  j^i  ok  it "abijyoiv  I  ^lalrf  aif^w  I  IJt  *j8jf#  ^«t<l,|  fA 

«*i:o»2[  a-fciroJ:  .-xH  ftXo*  I     .A    ?9aj8«X  ox*  ad"  Mwow  »TW||  ij;j8«  JiRSfx  6.|* 
-cqonq  -^lisxld-  e5««  y®^^'  -ficaiw  ^eiiMj*  fii  emso  ^aiii-  issifw  ftffli*  #stJ:l  arf*  4^« 
jj^ii^?  aow^   TO  ^a^  s  xii  'mss^.  ai&dS  H&l  foXArow  X  smdi  ftXo^  I  tft<a  <}^  tsoki^B 
jf^ivsr  Saads  aaios  'i<3  x^tlMism%  on  a^w  o-sejl^  sliC  6i9it  I  ^f^ff  fb'dXXao  .ftdt 
g^isX  ^-^  m  C)0*l  w?Y.  &»«e6'ii«3'  o^i«  x®iii  ^x^^  9sii  %a     .  #  ,#i 

'#ii90»ic«[  aa^  «HSffl  sMt  a&j^  ^wait     .^     »*jc%i:i  ei  d-arfT     *A    t^jjiaft  ^*jilfclft 
Jb««^«  X  (asT»     :Sj2iv/oXX«l  0ii(f  90ti&i6^UB  ai  ^sa  »ox  6tfc  «*aX  Xltn^A  M 

tX  Xiiq.4  ;Ji«>d^  ig  iso  tsJ'iu/H  ^o  80x11:0   sili  Hi  ;Jc9e©iq:  a«w  tff  istli  5«11 

•  tK  o#  d:e»a:  Bdi  foa-iet^o  sj!?/   «XX»W»     ;69'J'!!;wo&o  aisJtvroXle'i  9tf*  fena  «?S9i 

..b»*«««f8  t&SJl  .«M  6k;'.      U'xesJi  ,«lf  43iiiob  SKMi^oll'    4»^«tt  ©if  fell.©  t"iQi!^M 

mii  fifi  -^aie  i»ia  ^»l  oi  mut^  wot  ob  v^'*  ^aijaa  scf  bn.'.  «;a;.rr  oJ  KniiXa* 

;j.*ai&  I'    t.s^^a  ®i£  feixs   lii-i  ^  iu»sm  od  i/adw  ifs-on^  d-'no'j   X  AHlMm  ,,t»*l 

i.«  Ks  e^fiBt  bXb  x<oAi  -j&Ai  mni  ii  f^'ml  ir^'^ia-     -       '    ,  baa 


^M'eiimi  bib  1  gasY*-  ^hi-Bs  xm^Eim  .«Sr     ^.'s., 

~^-f  Pari  <|l.£h^JilAr..j>^..;...^a 


nesc  and  was  i.ckeci   to  give   the  conversation  that   took  place  in 
the   office   of  Himter   on    ipril  1,  when  Pollakov  was  present.  The 
folloTffine  is  his  pjiswer   to  the   question:     "I  was  with  Mr,  Pollakov 
and  Mr«  Hunter   on  .".pril  1st  in  Itt.  Himter*a   office.     He   said» 
'Nothinc  doing  Mr.  Keer,   I   don't  want   the  check.'      I  acked,   'Why, 
Mr.  Hunter?     I  am  tv/o  yei.re  in  your   store,  and  I   treat  you  nice. 
I   send  you  a  check  always  the  31st,  hsfore   the  Ist  of   the  month. 
I  never  hother  you,  never  call  you.'      He   said,    'I   don't  want  it,  I 
don't  Want  you.'      I   said,    '  -hyV     I  made  agreement  with  you  ahout  a 
lease.'      He   said,    'I   didn't   send  you,  I   didn't  give  it   to  you,'     jad. 
that  is   all  what  it  was.     This  was   the   time  the  April  let  rent  was 
offered   to  him.     I   offered  $400,"     It  will  lie  noted   that  defendant 
did  not  corrohorate   the   testimony  of  Pollakov  as   to  the  statement 
that   the  latter  claimed   Hunter  made   to  him. 

It  would  he  a  sufficient  answer  to  the  contention  of  defend- 
ant to  Bay  that  the   trial  court  found  against  him  as   to  the  alleged 
oral  agreement.       efendant   assvimes   that  because  he  produced  more 
witnesses   than  plaintiffs  as  to  the  alleged   acreement  it  follows 
that  he  proved   the  asreement  "by  a  preponderance  of   the  evidence.  It 
la  evident  from  the   opinion  of   the    trial  judge   that  he   did  not  be- 
lieve  the   testimony  of    defendent'a  witnesses  as    to   the  alleged  agree- 
ment.    He   stated,   in  his   opinion,   that   the   evidence  indicated  that 
deiendant  refused  to  take   "Ho"  for  an  answer.     Defendant  admits  re- 
ceiving the  ninety  days'    cancellation  notice   on  January  29,   1937» 
and   that  he  never  received  any  lease   or  writing  in  connection  with 
the  alleged   oral  agreement.      .fter   the  conversation  in  December  he 
did  not   talk  to  Hunter  imtil  ..pril,   1937,   at  which  tljne  he   tendered 
to  Hunter  ^OC    in  payment   of  the  April  rent.     Hunter  testified  that 
within  a  few  days   of   the  conversation  in  December,  Louis  Keer  called 
him  on  the  telephone  and  asked  hin  if  he  was  going  to  renew  the 
lease  with  defendant;   that  he  answered   that  he  was  not   i-oing  to 


4; 


■  .©MjB  wot   *«*«C)    I   &«S    ,©'XO^B   XJEJOi:   Ki   SX&&X  »^i*'  JK*   ^l      ?f»tfltuH   ♦■TtM 

I  ,*x  iJ«f^**ttCi6   I»    ,Si«s  ®H      ».i;OTj  XXs©  Tov«n  ,jjo-sc  'X&ti^itd  X«rr9%|t.- 
jif)  #»d{fs.  «0'\£  Ji^is?  *«Qate»i^3jB  ®bsist  I     V'^ctv/'   t&i'sa  I      **iJOX  iaavr  i*a»b 

«^W  tS9%  &^l  XiTq^h  9Jii  eaXi  s^di  &&w  uMR     .saw  il  ;tjBi&r  XXb  ai  #*«W, 

si»%'BJil^  &dilr  &i  im  mid  i&fii^^  hmmt  i'ivoo  l&l'xi  titd&  ijsnii  "^m  i^t  Jtsm 

■  "'H&<f  ion  bth  aii  ^S-aif*  as&wt  Xaii^   oi!*  Tto  iiGi«i<io  «ri;t  meat  ;txt®feJtt«;-i^ 
-9e«SJ3i  &s®»XX*»  «d;J  0i  a/j  a©aeefl*lT«  a  ♦  ^Hfifecsleb   lo  \yEfOBiiia9i  ««fit  iw*jt^' 

imn^bmi  Sd  ««!*  dcMw  i^«  «?S§X  ^Xi^^  Xi?*««  2»#itaH  ©*  aajg^  ton  bib 
imii^  h&lV^mi  'ZBimM  ,  •turn  .lAmA-:»ii^  io  ifi«wc*jf[  Hi  -jOI^C;  'i:!:.^';.y'l  c-* 
64>XXji«  »8>«:S  «i0©J[  ,  «&<:&«« oeCr  isl  i»l*jB«Tevif©e  arW  Iso  a^^.^f)  ■..-  • 

.  'i-.A- ■■■.  il.ai../,.  -.    ^^'.^^  ■■-■  '   -■-»-■     _i>  ■    . 


renew  the  lease;   that  Louis  responded   "that  he   .vould  c,  uoe  trouble 
and  his  "brother  would   stay  in  the   premices,   re<2;ardlea£   of  notioe."^ 
Louis  did  not  deny  this   testimony.     The  Ciiacellation  nctice   of 
Janiiary  29 »  1937 »   was  never  \vithdrp.v7n»  and  tlw  instaiat  euit  v/as 
commenced  May  3»   1937 «     The    trial  court  thought  it  very  strange 
that   defendant,   a  State   street  merchant,   although  ho  did  not   re- 
ceive the  lease   that  he  claims  Himter  prom5.t-ed,   on  :)ec<mtiex  16,    to 
Bend  him  in  two   or    three  days,  but  did  receive   the   caiicellatioa 
notice   of  January  29,  had  no  conversaticn  v/ith  Huntsr,   after   the 
one   in  December,   until    .pril,   1937,   although  the   caicellation 
notice   terminated   the  lease   on  ^^pril  30  and   demanded  possession   on 
that   date • 

The  vrlse  rule  of  law  that  preponderance   of  evidence  is  not 
necessarily  determined  by  the  greater  number   of  v/itnesses,  vias  bom 
of   experience.     If   the  lav/  were   othervdse,  many  cases  v.oxild  be  deter- 
mined by  witnesses  whom  the   Jury  or    trial  court   disbelieved.     How- 
ever,   the  question  of   the  preponderance   of   the  evidence   does  not 
arise   in  this  court,      -ie  csnnot  disturb  the  finding  of   the   trial  court 
unless  it  is  clearly  against    the  manifest  weiglit   of   the  evideace. 
"Manifest"  means  clearly  evident,   clear,  plain,   indisputable.      .fter 
reading  the  entire  evidence  bearing  upon  the   question  of   the  alleged 
oral  agreement,   v/e  are   satisfied   that  we  oaniiot  hold   that   the  trial 
court's  finding  is  clearly  againBt  the  manifest  wei^t   of   the  evi- 
dence.    Indeed,  we  jire   satisfied   that  his  finding  ^&b  justified  under 
the  facts  and  circtimstances   of   the  case.     Hunter's    testimony   iihat 
Louis  ileer   stated   to  him  in  the  telephone  conversation  in  December 
"that   he  would  cause   trouble  and  hie  brother  v/ould   ctay  a.n   the 
premises,    regardless   of  notice,"   indicates,   v/e   thiuxc,   the  true  natvire 
of   this  defense. 

Defendant   argues   that   the  fact   that  he  bought  s'lSfOOO   or 

#16,000  worth  of  merchandise,  which,  acoordine;  to  his   testimony, 
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wae   the  ueual   supply,   i-or  the   suBoner   of  1937 p   is  a  stron     circiim- 
etanoe  tending  to  prove   th.e   truth  of  Mb   theoi'y  of  fact  as   to   th« 
alleged   agreement.       e  find  no  merit  in  this  contention.     It  is 
clear  that  he  intended   to  stay  in  the  premlseB  in  Rpite  of   the 
oancellation  notioe»  and#   therefore,   the  iDuyins  of  the  merchandisa 
Was  necessary  to  his  plan.     He  is    otill  in  possession  of   the 
premises,  and  it  is   a  reasonahle  presumption  tloat  he  boucixt  fall 
and  winter   ^oods,   regcjrdlesc   of   the  fact   that  plaintiff   ohtaiaed 
the  instant  jud^iment   atjainiot  him,   on  June  9»   1937 • 

Plaintiffs  also  raise   the  following  contentions:      (1)      '•No 
action  shall  "be  "brought   to  charge  any  person  upon  any  contract  for 
the   sale   of  lands,    tenements   or  hereditaments   or  any  interest  in  or 
concerning  them  for  a  longer  term  than  one  year,  unlesi^  such  contract 
or   some  memorandum  or  note   thereof,   shall  "be  in  vrriting  and   sigaed 
by  the  party  to  be  charged   therewith  or  some   other  person  thereunto 
by  him  lavtfully  authorized  in  v/riting,   signed  by  such  party*      (2) 
Lease  by  a^ent  for  more   than   one  year  not  binding  on  lessor  unless 
agent  has  lessor's  ■vn.'itten  authority  to  execute  lease,"        Defendant 
does  not  question  the  legal  principles  involved   in  the   two  conten- 
tions, but  argueis   that  plaintiffs  a.re  barred  from  rej-sing  them  be- 
cauee   of   the  alle£:ed   oral  agreement*     Plaintiffs  are   trustees,   and 
they  are  berore   this  court  inti^ting   that  the  terms   of   their  v/ritten 
leaue  v.ith  defendant  be  enforced.     In  riev;  oj?   defendajat's  position 
it  is  HOC  necessary  to  pass  upon   the  legal  propositions  involved  in 
plaintiffs'    two  contentions,  but    .ve  may  say   that  it  would  be   a  strpjige 
rule   of  law  if   m  "associate"    of   the  real  estate  firm  chat  rented  smd 
leased   the  premises   in  question,   could,  without   any  proper  proof  as 
to  his  outhority,  extinniish  the  written  lease  and   substitute  in  i*s 
pla-c   an   oral  r.ga'eement  Tor  a  lee-se  for  a  term  of   t7/o  years,   and  his 
action  in  that   regard  be  binding  upon   the  trustees.       iiefeod^tit   con- 
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cedes  that  he  has  no  v.ritint'  that  hae  any  "beaiing  upon  the  alleged 
agreement  and  he  seeks  to  prove  the  aJ.leged  novation  hy  orj.l  teeti- 
mony  that  falls  to  ccrry  oonviction.   Louis  Keer  taGtifibd  that 
"the  lease  was  suppose d  lo  he  for  a  period  of  two  years,"  Ueither 
defendant  nor  his  brother  testified  that  anything  was  said  Ijy  Hunier 
as  to  the  time  the  new  lease  would  take  effect. 

There  is  no  merit  in  the  instant  appeal  and  the  judgment 
of  the  Mimicipal  oourt  of  Chicago  is  affirmed. 


Friend,  P.  J.,  and  Lullivant  J.»  craacur. 
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aVHIGEIAH  Bl'OS.    (inc.).  ,/  )/  ./:.^....' 

Appellant > 
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▼•  /  /y^AP^l  9JICM  CIBCUTT 

HUG  Sia^VXCiS   (Inc.),  /  M'dOimT,  COOK  GOUll-TY. 

H.  C»  KAHIGIiiU  and 

H.  c.  isDiincaAif  &  .:Oi!rs  (inc.)» 

Appellees.  )  / 

P  a.  ^^.  J     l\        ^^9  ^-^ 
'  •  •      --  >i-k.«  "O  /4^  ^ 

MR*  jmiTIG  J  SULUCVAlf  DJLIVJR  ;D  TH3  OPINION  01<'  THiS  COURT* 

This  is  ein  appeal  "by  Hahiglan  Bros»»  Inc.,  plaintiff, 
from  a  decree  entered  Jxrne  20,  1936,  dismissing  for  want  of 
equity  its  complaint  v/hich  sought  to  enjoin  defendants,  H.  C. 
Hahigian,  Rug  Beryice,  Inc.,  and  H«  C.  iJahigian  &  Gone,  Inc., 
from  engaging  in  certain  alleged  unfair  practices  in  the  ccaduet 
of  their  "business  or  "businesses. 

Upon  oral  argument  of  this  cause  it  appeared  there  was 
a  reaspoahle  probability  the  parties  micht  amicably  adjust  the 
matters  in  controversy  between  them  and  a  suggestion  to  that 
effect  was  made  by  this  court.  PursUc-uit  to  such  suggestion  it 
was  Btiptilated  here  by  plaintiff  and  defendants  that  the  decree 
froB  which  this  appeal  wae  taken  be  reversed  and  the  cause  re- 
manded to  the  Circuit  court  of  Cook  county  with  the  direction  that 
"by  consent  of  the  partiee,  in  full  and  final  settlement  of  the 
issues  of  this  cause"  said  court  enter  a  decree  as  follov/ai 
"IT  IS  0IIDJR3D,  ADJUX»Gj2D  AJJD  DaCR:iEDl 

"(a)  That  the  defendant  H.  C.  Nahigian  &  Sons,  Inc.,  is 
entitled  to  carry  on  its  businesB  \mder  its  corporate  name. 

"(b)   That  by  and  with  ite  consent,  the  defendant  H.  C»  Nahi- 
gian  &  Sons,  Ino.,  is  enjoined  and  restrained  from  ucin^  the  Burname 
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'Nahiglaa*    (except   as  used  in  its  corporate  nawe)   or   •ifahigian' a' 
unless   such  sui'name    •ilahioian*    or   'Uahigicm' b'    shall  be  prefix.ad 
with  the  initial   or  initials   or  given  name  or  naaec   of   :  ry  of  its 
officers  hayini;  the   surname   'iJahigian*  . 

"(o)      That  the   defendant  Ruf  oerrioe,  Inotf   is   entitled 
lo  oarry  on  its  busineso  iinder  its  corporate  nairie,   and   is   Cxititled 
to  represent   that  it  is   owied  and  operated  by  K.  C.  -Tahiijian  and 
sons,   and   is  entitled   to  laake  use    of   the  names   of   its   officers 
liavinf:  the   surname   'Nahlf:iaji»*    provided   the   ;  iven  name   or  names 
or  initial   or  initials   of   such  officer  shall  prefix   the?   uurname 
•Hahlgian'  . 

••(d)     That  by  and  with  the  consent   of   the  defendant  Rug 
ervice,  Ino.»    said  r?UE  -.ervice*   Inc.,  be,   and   it  is  hereby, 
enjoined  and  restrained  from  usin^  the  surname    'imhijian'    or 
'ITahi plan's*    in  connection  with  its  corporate  name   and  business, 
unless  such  surname    •Jahi^ifoi'    or   'jfahigian'a'    is  prefixed  with 
the  initial  or   initials   or   given  name   or  names   of   one   or  more   of 
its   officers  havin^   the   surname    'Jaliinian'  • 

"(e)     That   the   defendant  H.  C  •  isahigian,   individually, 
is  entitled   to  use  his   surname  in  connection  with  the  cleaning j 
repairing,   servicing  or   sellin,_   of   oriental  and  other  rxigs  and 
carpets,  provided   cuch  surname   shall  be  uned  in  corabina-tion   ..ith 
a  surname   or   surnames   other   tlian  the  surname   '2Jahi£;ian' ,   or 
provided  he   shall  prefix  hio   said   surmyae  with  hit^   initials 
'H«C»'    or  with  his   jriren  name   'Hovsep',    or   any  camtinacion 
thereof* 

"(f )      That  by  and  with  his  consent,   the   defendant 
H.  G»  iiahician,   individually,   is  enjoined   ancl   restrained  fran 
using  his   surname    'iiahit^Lan'    or   'iJahisian's'    in  carryLns  on  the 
business   of  cleLininij,   repairing,   servicing  or  selling  oriental 
and   other  rugs  and  carpets,  \mlesE  his   said   surname    'llahician* 
shall  be  used  in  combination  with  a  surname   or   surnames   other 
than  the  surname    'Jahic:ian'    or  unless  he  shall  prefix  his   surname 
'iiahigian'    or   '-^ahi Milan's'    vvlth  his   initials   »H«G»'    or  hiii   ^jiven 
name   *Hovsep*    or  any  combination  thereof. 

"(g)      That  neither  plrdntiff  nor  cefendroits   shnll  use 
this  decree  for  puulioation  or  adver;;i semen t   of   the   outcome   of 
this  litigation." 

Pursuant    to   the  further  agreement   of   the  parties  that  this 
conrt  apportion  the  costs,   it  is   ordered   that  plaintiff  pay  two- 
thirds  and  defendants  one -third  of   the  cost»   taxable  in  the  appellate 
and  cirouit  courts* 

Por   the  reasons   stated  herein  the  decree  of    the  cirouit 
court  is  reversed  and   the  cause  remr.nded  with  directions   to  enter 
the  consent   decree  hereinabove   set  forth* 

Di'CBT^  R  :Vir:SID  AHD  G  HSJ  iaMJ,JSrDJD   ..ITH  ."^IRXTIOHS. 
Prlend,   P*  J*,   and  Licanlan,   J.,  concur* 
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Appellee, 
vs. 

CITY  Oi''  CHICAGO,    a  Municip 
Appellant, 


AP|?EAL  i'ROM   SUPERIOR   COURT 
OJ^  COOK.  COUUTY. 


Corporation,  ^  }  , 
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kR.    PRKalDIi*(i   JUaTICJi,  0 'COiiiiOR 
DELIVERED   THE  OP  I  i;  I  OB   OF   THE    COUFT. 

Plaintiff  "brought   an   action   against   del'endfirit    to   recover 
damages   lor  personal   injuries   claiiued  to  hnve  been   sustained  "by 
her  on  account  oi"   the  negligence  of  defendarit   in  failing   to   keep 
a   sidewalk   in   a   reasonably   safe    condition.      Tiaere  was   a   jury  trial, 
a  verdict    -aid   judt-ai»ent    in   plaintilT's   f^vor  I'or   «)3uOO   and  del'endant 
appeals. 

The   record  diecioses  tiiat  about  9:30   the   evening  of  i..ovemlDer 
10,    1934,  plaintiff  walked   to  a  drugstore   at   Coles   avenue   ar.d    75th 
street,    Chicago,   which   is    about   one   and  a  half  blocks  from    vhere   she 
lived.      In   returning  to   ner    -ome   she  walked   east   on   the   concrete 
sidewalk  on   the   south   side  of  75th   street  where   she    claimed  her  foot 
caught   in   the    c«nent   sidewalk,   which    ras  broken   and   out   of    repair 
at  a  Tjoir.t  where  trucks   ind   other  vthicle*  were   accustomed   to   croBs 
the   sidewalk;    that   aiie   fell   eind   sustained  a  fracture  oi"  her  left 
wrist.      The  morning  followint;  the  injury  sne  went   to    the   Cook   county 
hospital   ar.d  was  treated  by  the  Doctors  who    net  her   c^rm  in  plaster 
of  Parig;    she   then  went  home  but  later  went  back  to   the  hosnita^ 
where   t-.he  Doctors   found   the  fracture  had  not  been  properly  reduced 
and   it  was  necessary  to  break   the   injured  wrist   and   reset   it. 
Ddceniber  4,    twenty-fcur   days   after    tne   accideijt,    sne   weiit   to    see 
Dr.    lest   for  treatment,   which  was   continued  up    to   tue  date  of   tne 
trial,   December  17,    1936. 

In  describing  how  she  was   injured  plaintiff   testified:    "ky 
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foot    caugiit  on   the    oen.ent  valk   there,    and   I  was   tossed   over.      It 
▼'as   cement   that  was   all   torn  up    there,      I  was  walking  ou    the   aide- 
walk.    ***      I  wasn't   looKing  down   at  my  feet,    but   X   was   loojiing 
ahead   as   anybody   else   does  ^-aliing.      as   I    carae   along  wny ,   n.y   I'oot 
caught   riiCrht   hold   in   all   txils    stulT,    torn  up   cement,    .mo  over   I 
went,    i-nd   I    come   down   on  my  ariK,    and  luy   i'oot  was   cau^nt.  "      iihe 
had  lived  about   tnree  weeit.6   iu    tiie   vicinity  prior    lo    th ?  accident 
but  had  neyer  passed  on   that   particular  sidewaxk  bei'ore, 

Bernard  C,    Ulbrich,    called  by  plaintil'l",    teetii'ied  ne  had 
lived   for  the  past   six  and  one-half  years  x-ear  tne  place  where 
plaintiff  was  injured,      :ie  described    the  neighboraood,   whicii  was  a 
business  sund  residential   district,      he   testified   tne   sidewalk  was 
of  concrete,    and   *taere   is  a   sort   of   'driveway  there   and    che   concrete 
Is  broke,    cracked   and   Jagged,    sunken   into    the   sand.      The  b(roiien  piece 
is    about    5   feet  -wide   and   about   9    feet   long;"    that   it   uad  been   in 
that   condition   for  jrore   than   six  years,     Photographs  of    the   side- 
walk at    Uie   place    in   question   are   in   the   record. 

It    is    the    luty  of   a  municipality   to   use    renaonable    care   to 
keep    the   Bideralke    in   a   reasonably   safe    condition   fox    ordincxry 
traffic;    ^nd    in    the   instar^t   case  we   are   of  opinion   tnat  whether 
defendsLTit   City  exercised  tnat  degree   of   care,    and  wiietlier   the   side- 
walk was    in   a  reasonably  safe   condition,  were   questions  for   the 
Jury.      The   Jury  found   in   favor  of   plaintiff,    and   upon   a   considera- 
tion  of   all    the    evidence    in   tiie   xecord  we   are  unable    to    say   tn.at 
the   finding   is   against    the  manifest  weight    of   the   evidence.      Ve 
are   also   of   opinion    that  whether   plaintilf   was   in    the    e^.ercise   of 
due   care   for  her  own   safety  was   for   the   Jury,      In  passing  on  a 
•  imilar   question    In  fuek  v.    City   of  Chicat;o.    2bl    111.    App,    6,   we 
said   (p,   11):      "Long  ago   our  Supreme   court  held   that   a  pedestrian 
upon   a   sidewalk  may  ordinarily   assume   that    it   is   in    a   reasonably 
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eafe    condition   for   trav«l ,    on^l   ia  not    absolutely  V-ounJ    to   keep  hie 
ftyea   constantly  I'ixed  on    the   siiewalk   in   search  ol"  possible  holes  ;- 

or  othpr  defects.      City  of  Chicago  v.   Eabcock.   143   111.    358;    Urahaa 
Y^    City  of  Chicago.    260   111,    App.    590.      In    tiie  Grahaa.  case  v.e    aaid 
(p.    594):       'A  ped*^8  triaai    ia  not  oblifjed  to  keep  his   eyes  glued   to   a 
sidewalk,   but  mny  assuute   that   it    is   in   a   reaaoi.ably    safe   condition'"' 
Th<?  Or  ah  am   case  was    affirmed  by   the  Supreme    nourt    in    34G   111.    636, 
where  the   court   r:aif^    (p.    64(j):      "A  pedestrian  upon   a   sidewalk  may 
ordinarily  assume   tiiat    it   ia   in    a   maEOiia-bly   safe   condition   for 
travel,      Xo   h.old  a  person   absolutely  bounu    to  keep  nis    eyes  fixed 
UDon   a   sidefwalk    in    searcL   of   defects   and   daingerous   places  would 
be   to    establish   a  nianifestly  unreasonable   and   impracticaule   rule. 
City   of   Chicago   v.    Balcock.    143   111.    353." 

Defendant   farther   contends   taat   tiie  notice   reQuired  by 
Sec.    2,    Chan.    70,    111.    Rev,    Stats.    1937,    p.    1774,    vhich  was    served 
on    defendaxit  was   defective,    "in    that    it   did   not    contain   the  rame 
and   adir-^88   of   "he  physician  who   utteijded   the  plaii^tiff 's   injuries 
during   the   twenty-four  days   iiumediately   folloivint    the   accident." 
The   statute  proTides   that  any  person  who   is  about   to    biing  an  ac- 
tion  against   a  city  for   damages  on   account  of  personal   injuries, 
shall  witiiin   6  months  froii^  the   date  of   Uie   injury  lile    in   the   of- 
fice  of   xae   -ity  attorney,     Jid   also   iti    the   oiiice   oi    the   city 
clerk   a   stateiuont   in  writin^;,    signed  by   such  person   or  his  attorney, 
giving,   the  naite  of   tiie  person   to  whom  sucii   cause  oi"  action  has   ac- 
crued,   the  name   and    realdciice  of    the  person   injured,    tue   date   and 
about    the  hour  of    tlie   acoidei-t,    place  wnere   the   accident   occarred, 
"and    the  nan.e   and   address   of   the   attending  physician   (  il'   any.)" 
The  notice  was   served   on    the  proper   city  officials  on      DeoeiLber  10th, 
19  34,    and   gave   the  name   of    the   attending  physician   as   Dr.    Test    and  his 
office  ad-ir   ss.      Counsel   for   defendauit    say,    "The  only  question   raised 
her*  against   the   sufficiency  of  the   statutory  notice   is,    that   said 
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notice    ii^   not    oortairi    the  Banie   and  addres      ol"   the   physlcien  who 
attpn-'.ed   p   aintilT's    Injuriee   r^urinR   the   first    24   days   i^tmediately 
I'ollo'ring   the   In.lury  **♦  "but    only   '.cntaint'fi    the  nairie    and   RdrlrfBB   of 
thf-   rhyriician  */ho    took  up   the    trea  Client   of  plair.til'f '  s   injurift* 
vrhn.TP   t.l:^   first   ^.ttending  physici^ins  left   off;"    axid    further,    that 
the   f-.ct    that   defendant   City  r:;ay  not   have  been   Tiieled    "ty  rpason   of 
the   omiaf'ion   cf   the   raiue  and   address   of    the   .atteixding  phyBician 
•lurinu    the   first    tw*»nty-four   day?   of  pl-tintil'f '«   illneee   froai  the 
notice,    'loes  not    care   the   defect,"    citing    „uimett.e  v.    City   of 
Chicago,    242  111.    501;   Kinnis   v.    yriend.    36(.   111.    323. 

In    the  Ouimettflf   case    tue  uotice    served   etau^^d    tnat   the   ac- 
cident  occurred   on    ■.  oveuiter  10th,   ^vn-sreaa  the   ux. contradicted   ,)roGf 
showed   it   occurred   Cctoter  10th,    j^md   it  was  iield   tuat    iJae  notioe 
was   inauf  i  icient.      In   the  Uinnis    Ccvse    tlie  notice  was  net    Bii..ued  "by 
the   injured  persor    or  hie   attorney,    -    it  was  not    si(_ned   at    all,    and 
it  was  helrl    this  •rae  not   a   coiupl  i-jrice  with   the   statute. 

Tlie  puirpofe   of    the  notice   is  not   only  to   enable   the  City 
to   investijs  xte   intplli(.:ently   the   alleged    claini,   "but    that    it  may 
also   p re-pare   its    defenee.      In   Sc-Uiidt  v.    City  of  Chicago.    234  111. 
AT)p,  ,    the    court    said   (p,    533):       *vr..ii«   it  hoiB  "been    repeatedj.y  held 
that    the  notice   is  mandatory   an  1    a.   condition  precedent    to   recovery 
and   that    it  must    specify    'the  naae   and  address   of   tiie  loeraon   in- 
iJured,    the   iate   aiid   about    the  hour  of   the   accident,    the   place  or 
location  raere    tlie   accident   occurred,    r^cd    the  n-uue   and   address   of 
the   attendine  physician   (if   any)'    it  Vi.as   also   been  held   tuat    'it 
was  net    intended    that    such  a  notice   siioul^i    serve   to    entrap   tne 
plaintiff  who  had  a  meritorious   caise  of  action   if   it  v.-as   suffi- 
ciently dnfii.ite.  '      (Reule  v.    City  of  ..hicatCO.    ?'6a  111.    App.    r66)", 
citing  McCo^h  v.    City   of  Chicago.    263  111.    510, 

In   the  Reule   case,    in   discussing  the   sufficiency  of  the 
notice,    the   court   said   (p.    268):      "koreover,    it  has  been  held   tnat 
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the  deeigjiation    'at   or  near   tiie   corner  ol' '    i»   3uri'icier,t  under   the 
statute.      It  was  not   intended   tuat   such  a  notice  should   serve  to 
entrap   tae  plaintil'l'  who  had  a  meritorious   cause  ol'   action   iJ'  it 
was   sufficiently  definite   to   give   tne  City  notice  as   to  where  the 
accident  happened.     MCvomb  v.    Oity  of  Chicago,    263  111.    51o. "      See 
also   Graham  v.    cit:v  of  oxiicago.    26o  111.    App,    590, 

In   t'ae   instant   case   olaintiff   in  her  notice  named   the 
physician  w;io   commenced  to   treat  her  just   a  luontu  after  the  acci- 
dent   aj-il  wao   was  her  physician   at    the   tirue   the  notice  "n&s   tjiven. 
We   think   this  was   a  compliance  wltii  the   statute. 

Defendant   alec    contends   tuHt,    "Because  of  improper   and 
pre^ludicial    statements  of  plaintiff's   couxisel   in  his   argument 
to   the  .lury,   not  iDaaed  on   tne   evi'ence,"    the  Judynexit    should  he 
reversed   nnd   the    cause   remanded   for  a  new   trial;    tnat    the   court 
erroneously  liiaited   defendant's   counsel   in  his  arjiUiuent   to   the 
Jury   concerning  A- ray  pictures    taJien   of  plaintiff's    ami. 

The   evidence   snows   that  prior  to   the  trial     plaintiff 
stipulated   that   the   defendant  might  maKe   aii    exar^ination    of  plain- 
tiff's  arm  for  the  purpose  of   settling   the   case,    and   it  was  mutually 
agreed   that   any  X-ray  or  other  evidence  obtained  by   tlxis   examination 
would  not  be  used  on    ihe   trial,      "fTaen   tne   fact   of   the   stipulation  was 
"brou^jht   to    the   atteiition   of   the    court,    the   Jud£.e   and   counsel  went 
into   cnambers  and  tne   court  held    that  a  further   exaniination  would 
not  be  permitted  in  view  of   the   stipulation.      When   defendant's 
counsel  was   arguing   the   case   to    the  Jury  he    said,    ajuonji  otiier  tuinge, 
*ycu   can   see   from  all    the   evilence  that  there   is   something  fishy, 
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ROBset-itns  phoney  a"bouc    taio   case."     i''ollo\viiit;   t-xia,    pxaiHtirfg 
eou-  ?<»!    In   ule    qlosinji   ar.^ument    eaii,    "Aid   you  uctice     Aw    -.rick   ii* 
(di«l*'?niHiit 's   coanseJj    tried   to   puii   ofl*   oy    aiiowii.j^  iiiia  (Dr.    xest) 
fiomf    nhoiiey  7.-rays   'ini   f.sKing  xiim  tu   read    taeia?"      Dalendajit '  b    coun- 
sel  c"t.jf»cted    .Mil    th-y   court    ;aid    tiiat   the   evidoaoe   ttLout    eucn  .  -ray 
ploturea  ha;^  "been   stric.'.en   rj:d  ti;e  ot^ic-cxiou  was   suritixixied,     Viiil* 
wt   think   th'?    Et'dten'jnt   oi'  plr.ir.tilT '  e    co  insfcl   just    ciuoteci   ..as   uii- 
warrHrited,    ypt   we   are   of  ouii-ion   taat    siuce   tixt    cu-rt    suetaiijed   ot)- 
jectlorn   to    it,    -iiid   sii-ce   the  queutiou  «.t  uast  vrould  i_,o   oiiiy  to    the 
extpn.t   of  plaix;tifl''B   ir^jurier,     ifid    air.ue  no    coix^plcixnt   is  made    tiiat 
the   juUmert   ia   pxcesti-^e,    "e   ftauld  te   -vrxolJ-y  uriwarraixted  io   dis- 
turb in  f   the   judeif.ent, 

'ihe   Ju'e^eiit   ol"    the   Supisrior   court  ol"  C'ooX   couiity   ie   a.!'- 
flriaeU 

JlcKurely   j\ni  '.  atchett,    JJ, ,    concar. 
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A:R.    PRi:SlDli^G    JUSTICE   O'COlvlJOR 
DiJLlVEAim   TiiL   OPIi.IOIi   OF   THE    COURT. 

By   tiile   appeal  kark  L.   Landexer  seeks  to   reyerse  an  order 
•f  the   Superior  court   ol"   Cook   county  csmcelling  and  maPKing  paid 
•ertain   bonds  claimed  to  be  owned  by  hla, 

July  12,    1952,    plaintiff,    the  Ciilcaj^^o   Title   and   Trust    Com- 
pany,   as   trustee,    filed   its  till    to   foreclose   a   trust   de^d   on    car- 
tain   prenii8»s   in   Ciiicago,   given   to   secure   an   indebtedness  of  which 
there  was  more   than  ^100,000  remaining  due   and  unpaid.      On  October 
17,   1932,   wliilG  the   for<?cl08ure    auit  was  penlint^,   defendant  Adolph 
Ceheri   Tjurchased  40  bonds  ox    the   face  value  of  ^500    each,    ajigregating 
#20,000,    for  $5000,    and   claims   tuat  he  Bi&de   the  purchase   for  kark  i,, 
Landeker.      April    30,    193-1,    a  decree  of   foreclosure  was    entered    find- 
ing  the   aiAount   due   on    the  out  sttjri  ding  bonds,    in  eluding  ,000 
above  mentioned,    and   all   of   tne  bonds  were  held  to  be  on   a,  parity 
and   entitled   as   sue.   to  participate  in    the  proceeds  of   the   sale.      The 
sale  not  having  been   had   as   ordered  by    the   decree,   Mark  L.   Landeker 
OB  kay   28,    1936,    by  leave   of   court    ril*>d    lis   intervening  petition    al- 
leging that  he  owned   the  40  bonds  of  the  par  value  of  *20,0GC,    and 
praying   tnat    tlie  property  be   sold  in   accordance  with   the   terms   of 
the  decree.      An   order  was    entered  accordingly   and   the  property   sold 
July   7,    1<;:',6,    for  #30,000,    and   August   12,    1936,    tne   i;.aeter   filed   his 
report   of   rale  in  which  ne   showed,    inter  alia,    tn^t   after  making 
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eertain   deductionB   from   the  purcliase  price,    there      as  •«? 24,123, 57   to 
"b«   distributed   to    the   o^'nera   ol'    the  bonds.      The   approval   oi'   the  Oias- 
ter's   report  of   sale  was   continued  froiu  tit-e   to    tiiiie,    and  jebruary 
11,    1937,    6J.1   order  was    entered   aporoTiu^,   it.      On    tae    aaiue   day   another 
order  wae   entered  giving  complainant  laave   to    rile  in^tiXiter  its 
petition   in   wiiich  it  prayed   tuat   an   order  be    entered   fixing  the 
priorities   oi'  tlie  various   outstariding  and  unpi'kid  bonds  and   setting 
up  on   inf orni-i.tion    and  belief   that   the  purchaser  at    aie   sale  made  his 
"biti   as  nominee  of   an^^    for   certain   bondliolrjers,    and   that  the  purchaser 
Would,  apply   all  unpaid  bonds  held  by  hiui  on    ace  unt   of   the  price  he 
bid;    that   defendant   Adolph   Cohen    is   the   rpcord   owner  of    the   -;;itle   to 
the  pr'^mlses   and  was    such   owner   at    thr-   tiuie   of   the  filing  ol'  the 
\)ill.      And  on   informstion   and  belief  it  was   alle^sed  tnat  he  owned 
the  40  bonds  of  the  par  value  of  $20,000,  having  purchased   them 
after  maturity  froir;    the   o'Wier,    tne   G«oBge   I-t,    i».eyercord   ^oiripbjny,    a 
corporation,    and   tjiat    since  Coher.  v/as   the   owner  of   the   equity   and  of 
the   40  bonds,    there  was   a  merger   and    the  bonds    should  be  marked, 
"Paid   and   caiicelled, "   or   the  payiuerj  t  of   tnem   should  be    subordinated 
to    the  lien   of    tn~  other   bonds, 

Landeker  filed    .is   tuiswer    to    tnt   petition,    alleging    tnat 
Cohen  purchased    the  "bonds   from   the  1  eyercord  Company  for  l,andeker 
and   therefore   there  was  no  merger   axid   the  bonds   should  not  be  marked 
"Paid   and  cancelled,"   and   claiming   tnat   the  bonds   slxould  be  held  to 
be  on   a  parity  with  the  other  bonds,    as  provided  in    the  decree,      un 
the   issue  made  by   complainant's   petition   and  handeker '  s   ,-uriBwer,    the 
court  heari    tne   evidence    .aid   on  April    23,    1937,    entered   an   order  or 
decree  which  recited   that   the  matter   came   on  for  clearing  on  plain- 
tiff's petition,   whicn  had  been   taken   as   confessed  by   def en  lant 
Adolph   Cohen,    and   oniithe   answer   of  Landeker;    that    tne   court  heard 
the   testimony   and   found   that   the  property   had  been    sold    to   a  noii.inee 
of   certain  bondholders;    that  defendant   Cohen  was   continuously   the 


©rid'  isai^-Ui  i>ax»;J'*ifj   a  a   tf>|)TQ   »tts  4"jBxii  J^:^Aig  i'i  riair&pr  sU  molipffi^ 
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pmer  ol"  the   title  tu   the  prfyalies  being  loreclosed  t'rou  orior   to 

the   riling  ol"    the  bill,    -^Jid   is   etill    such  o'-mer;    that  prior  to    the 

the 
filin-    ol"   the  bill   the  *ieyercord  (Jouipany  owne^40  bonds  oi    tue 

par  va.  ;30,000,    and   al'tar   tiie   liiiug  of   the  bill    taat   cou»pany 

sold   them   to   defendant  Adolph  Cohen,   who  paid  :or  theiu  and   received 

them  iroia  the  Jneyercord  Coiiipany,      Mid  it  v/ae  decreed   taat   the 

§20,000  worth   ol'  bonds  iii*d  beeii    paid,    an:',    the   payxiient  was  no  louger 

securet^   by   the   trust   deed   iii    i'or:- closure   and   tnat   Ooiien   or  i-andeker 

within   25   daye   deliver   the   bonds   tc    tne  ii^aster    so    tiii*t   taey  miglit 

be  mfcrked   "Paid    and   caiicelled; "    txi&t  no   part   oi"   the   proceeds   ol"    tiie 

sale  be   distributed  on    accouut  ol    such  bonds,      it    is   iroii-   this    order 

that  Landeker  prosecutes   this   appeal. 

Landeker  coutends   (i)    that   the   bonds   in   question  were   pur- 
chased for  him  by  Adolph  Cohen;    tiiat  ae   is  a  etrang or   to   the    title 
an^    should   have  hie  bonds   paid   ratably  with   all    the   other  bonds   from 
the  oroceeds   of   the   sale;    (2)    that    if   tne   court   finds   that   Cohen 
bought   the  boniTS   for    limself ,   he    siiould    share   rat'^irdy   in    the  proceed* 
of   the    Pale  witn   all    tha   other  bonds   because   Con  en   was  iiot   person- 
oily  liable   for   the  pa.vffient   of   the   bonds,    nnd   that    since   they  ^ere 
defaulted   in    oayment  before  he  purcxiased   tiiew,    tne    title   to   tne   real 
ootate,    al'ter   the   default,    vested    in    tne   trustee   and   that  ne,    as 
former  owner   of   tiie  equity,   a  id  no    rif^ht,    title  or  interest  in    the 
property  save   the   statutory    ri^^Jit  of   redemption   upon  payiuent   of   the 
OBount   bid   at    the    sale. 

(l)      ^Vhetner  Conen  purcnased  the  bonds  for  iiimself  or  for 
Londeker  xas    a   question   of   fact.      I'ne   chancelior  heard    t-ie   evidence, 
founi    that   Cohen   purcnased   tne   bonds   for  ni:aself ,    and  not    for  x.ande- 
kor,    and  unless  we   are   able   to   eay   that    tiie   findinfo   is  a^iainst    the 
manifest  weight   of   tne    evidexice  we   are  not    autj^orized,    under    tne 
law,    in  holding  that  the   court   erred, 

A.    0.    Johnson,    treasurer   of    the  Jteyeroord   Comp^iny,    called 
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s>tsfr  Tj^iij  ©oaia    *ai£^  feas^i    ,a6«©cf  9ff;t  'tia  Jfi{<lait*f  »^*  toll  fticfAiX  X^SJi 
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lo'l  ^0  'tXsaiiJl.n  t'o'T.  &bm a  ®£(d^  J&eajsffoluft  i«Bilo0  tsMstStf     {£) 

,&tmblvs  siiit  l5l««>xi  TtcXIsaftrxlo  ©jf     ,*&ii'l  '*©  noi^seHf  «  a«w  «»:tf9&n»*I 

«»f>a«s4  xe'i  toff  feite   ."iXoeaiii  t©'t  BJfcnocr  ««{*  i*«aif6'x»^  fisHoO  *«Jtl  ftcuitit 
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by  the  Chicago  Title   aril  Trust  Company  {the  pe  litiouer) ,    testified 
that  hi 3   coiapany    .as   the  original   ovmer  ol"   the   40  boridB,  hs^Ting 
purchased   them  Irom  the   State  BaxiH  ol"  Chicago;    that   in  October, 
1932,    tliey  were   sold   and  delivered   to  Adolpn  Conen;    that   Cohen 
paid  I'or    taem  witn  a  cashiftr'p   check  I'or  #5000,   being  25%  ol    tiie 
face  ol'  the  bonds.      On   cross- exaiujinuti on  he   teatil'ied  he  understood 
Coheii  was  buying  tueai  i'or   soweone    eia*  -   that   Coheri   told  uiiiu  he  was 
buying  tiie   bonds  i'or  eoiueone   else  but    .id  not  mention   tae  person's 
name*      Thereupon   coUi.sel    i'or  the  peti  lioiier  asked   to    call  i*r»    Conen 
as   an   adverse  witness  under   section  6u  ol'   the   Civil  Practice  act. 
This  was  objected   to  by   counsel   lor  Landeker  on   the  grourid   taat 
Cohen    "ie  not   a  party   to    this  particular  law   suit   in   tnie  hearing 
here."      The  objection  was   ovsrruied   :^nd  Cohen  was   examined  under 
section   60  by  counsel    i'or  petitioner,      he   testilied   that   de  was   the 
ownpr  of   the   equity  of  redeciption  of   the  property  in   foreclosure. 
The  peti.ioner   tiies  offered   in   evidence   a  receipt  ■which  Cohen    tes- 
tified bore  his   signature.      It    is     dslt^  October  17,   1932,    and   re- 
cites  that   tne  i«^eyeroord  company  received  a   cashier's   cueck;  for 
16000   from  Adolph  Cohen   in  payment  of   tne  bonds,    at   the  bottom  of 
which  aopears,    "Received  tue   above  mentioned  bonds,      Adolph  Cohen,"* 
Cohen  was   then   called   as  a  witness   for  l.aiideker  and  testiiied   tiiat 
he  bought    the  bonds  in   question   from  the  a^eyercord   company,   having 
called   at    the  office  of   taat    coiapany  in   response   to   a  letter;    that 
kr,    Johnson,    the  witness  who  had   just   testified,    asked   Cohen   if  he 
was  the  owner  of  the  garage  on  Broadway  (being  the  property  in 
foreclosure);    tnat  he   replied  He  was,    auid   JoJinson   stated   they  had 
$20,000  worth  of  bonds   secured  by  a  mort,. age   on   the  property  tney 
w^uld  like   to   sell;    that   tlie  witness   said  he   didu't  have   that  much 
money  but  would  look  around   and    see  if  he   could  get   a  customer, 
"lir.  Landeker  is  a  man  who  worked  forty  years   vith  my  brother,    lie 
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nerer   sayed  a  dime.      He  nade  good  wages;"      (this,   on  motion  of 
eounsel   for  petitioner,  was   stricken;)    that  after  he   talked  to 
Landeker  he  went  "back  to    the  Mcyercord   company  and   told  ir,    Johrison 
that  he  had   somebody  in  mind  vho    could  probably  pay  25   cents  on   the 
dollar  for  the  bends;    that   Johnson    said  they  would  have  a  meeting 
of  the   cnmpsuay   and  pass  on   the  rt.attsr  and  let   aim  know  later;    that 
he  afterward   received   a  letter   and   again  went   to    the  Aueyercord 
company   and  'iivaB   advised    that   that    cooipany  had   decided   to    acc-pt  his 
offer  of   25   cer.tfl  on   the  dollar;    tuat  afterward  the  witness  saw 
Landeker   and    sai^    to  him,    "You    can  get    it   for    twenty-five   cents,    I 
advise  you   to  buy   it;    it   is   a  tjood   buy« "     On  ob.lection   thip  was 
was   stricken,      Ihe  witness  further  testified   that  he  paid   the 
$6000   for  the  bonds  with  his  own  money;    borrowed  )J3000  from  the 
bank  -    sixty   days'    time  -    and    stated   tlie  bonds  "belonged    to  i/andeker 
(which  was   stricken).      "The  V/itnesa:      A,      It   is  all  paid   lor  at 
this   time — -     The  Court:      Objection   sustained.      Tlie  Witness:  A. 
(cont'd)    -  he  paid   it  back^    every  dollar.    *•**     ti.   He  paid  you  back, 
•very  dollar?        A.      Yes,    every  dollur."      Couusel    for  petitioner 
then    said  he   r/anted   the    record   to    show   that  Adolph   Cohen   ie   the 
owner  of  the   equity  but  not   the  maker  of   the  bonds,    and   tiiis  was 
agreed  to;    that   Cohen   received   title   to   the  property  frooi  the  mort- 
gagors by   a  quit    claim   deed.      This   is    all    the   evidence   on    the    ques- 
tion  of  the  oTiershln  of   the  bonds  and  we   a^re  of  opinion  we  would 
not  be  warranted   in   disturbing  the   .  inding  of  the   chancellor  that 
the  bonds  ^•re  bought   and  owned  by  Cohen, 

Ws    think  what  was    said  in  Hester  v.    ii'rary.    99    111.    Apr». 
51-54,    ia   pertinfflit  here,      Xhe   court    there   said:       "lior   can  we    say 
that   the   evidence   is   such   that   the  court   could  reach  no   other    con- 
elusion  of  fact,   but   that  Mcliett  bought   the  note   as  agent  of  ap- 
pellee.    Aside  from  the  fact   that  MoKett  apparently  dealt   with 
Chandler  4  Co.    in  his  own  be xalf  in  buying  the  note,    for  which  he 


ei)-  J&«3[i<ril  «£i  testis  ifiM    i;sss)Ti&lii8.  8«w  t'x@iz«>Jt^l^»<l  ro'X  Xsaiurto 
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,q^k    .1X1   §ff  ^y^'sa^^   .v  igJaoH  al  kX&s   «jbw  *«riw  ^aitii   «**' 
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pail  by  his   own    check,    there   ia  no    direct   evirlpnce   tiiat  ha    .itde  the 
purchase  In  his   own  ritjht.      McfJett   and  Jrary,    the   appellee,    both 
testify  th^t    the  purchase  was  liiade   for   tjie   latter  hy  Moxett,    -^.ct- 
inc  aa   ^gent.      But  this   tf^stimony,    al though  not   directly   contra- 
flicted,    is  not  ol'  necesrity   coricluaive.    If   court   or   ^1ury  viewed 
it    as   inh'^rently   improhable ,    it  might   be   rejected,    althougi;  x^ot 
directly   contradicted  by   the   tastimony  ol"  vitncssea,    *** 

"The   teati'-.ony   in    question    ia    to   tiie   el'l'ect    that  Mciiett, 
acting  as    'he   agent   of    appellee,   bou.^it   tiiis  paper   I'or   the  lutter 
as   an   invest-,  ent.      But  wh-^n    the  purchase  was  made   gippellee  had  no 
knowledge  of   t  lis  paper,   nor  did  he  have  funds   in   the  hands  of 
i^ol^ett   sufficient   to  buy   the  paper.      As   an   inveaaent   it   •"as  of 
doubtful  value,    foi    the  note,    •hen  bought  by  imcxvett,   a-td  only   two 
days   to    run   until    its  maturity,      ii&hett  had   an   apparent  active,    as 
owner  of   tne  real   estate  Biorte,aged,    in  purchasing   the  note.      It 
is   difiicult    to    iiscover  any  adequate  motive  whica  — ifeat  prompt 
apoelles   to  buy    rhe  note."      oo ,    ir.   the   instarit    case,    t'lere   seems 
to  be  little   reason  irtiy  Landeker  would  buy   thf  bonds   as  an   inv?8t- 
Eient  wiiile   the  foreclosure   suit  was  pending.     But  Chen  had  a 
ifiotive.      He  ^as   th**  cnn&r  of    the  property,      he  ^ae  paying  off  part 
of  the  mortgage  at   twentywfive  cents  on   the  dollar.      In   these    cir- 
cumstances,   we   t -ink    it    clear  we  would  not   be  warranted   in   disturb- 
ing  the  fiiiiint    of   the   cnancellor,   who   saw  and  heard   the  witnesses 
testify,    on   the   t^roun-i    tiint    lie    finding  is    against    the  lucHnifsst 
weight   of   the   evidence, 

(2)      Counsel   for  Ltmdexer  next    contend   tnat,    asBuming   that 
Cohen   purchased   the  bonds,   he   a  -^in^  done    so    after   their  maturity 
an<i  after    foreclosure   proceedings  had  been    instituted,    is  nerer- 
theless    Piititled   to    share   in    the   proceeds   of   the    sale   on    a  parity 
with  the  oth«r  bond-olders.      In    support  of   this  It  is    said:    "The 
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rights  ol*  the  parties  are  {:.oy<»rned  by  the  tertuB  of  the  Trust  Deed 
and   thi^ro   is  no   prohilition   in    this  Trust  Deed  preventing  a  lornier 
owner  of   tlie  premises  who   is  not   liiVcle  personally   oil   tiie   indebt- 
edness  froai  purchasing,    after  maturity  of   tii-e  debt,   bonds   secured 
by   the  Trust  Deed,"     The   difficulty  -^vith   this   conter.tion   is  that 
Cohen  was  not    "a  former  owner  of   tiift  pre^iises"  but  nau   the  present 

owner.      Counsel   cites  Rohrer/y.   rjeat'ieraKe.    336   111,    450,    to   sup- 
that 
port  his  corxtert ion/in   Illinois  a  mortgagor  ifi  tae  l<?gal  owner  of 

the  mortgaged  premises   against   all  persons   except    the  mortgagee 
but  his    title    is   only   a   qualified   one    as   security   for   the  patient 
of  the  debt.      J:>ut   after   condition  br^^en,    vhe  mort£:,ai^ee  is,    as 
between  hiux   yjid   the  mortgagor,    the  owner  of   tlie  fee,      >/hile  language 
is    soHiftiiiiee   used   in   the  opinions    -^lat  would  seeiL   to   sustain   coun- 
sel's   contf-ntion,    it   is   found  upon   careful    analytiis   to  be  not    so. 
After  conlition  broken,    the  laortfeafeee   ie  not  the  oNfner  in  fee 
siinple,   but    "•ihe  fee    title  aeld  by  the  mortgagee    is   i..   t.ie  nature 
of  a  base   or   detenaibable   fee.      The  tera  of   its   exi£t<^nce   is  measured 
iBy  that  of   the  mortgage  debt,      f-'ien   tne   latter   is  paid  or  becomes 
barred  by  the   Statute  of  X-iiiii  tat  ions    t^e  morttiagec's    title  is   ex- 
tinguished by   the  operation   of  law  ***!      Until   it    is   extinguished 
the  legal    title   is   in   the  uiort^.agee   for  tne  purpo-e   of  obtaining 
satisfaction   of  his   debt.'     Ware  v.    dehintg.   190   111,    189;   Li^htcap 
▼  .   Brp-dlev.   136   111.,    510."     Ve   quoted  the   above  in   yol^enstein  v. 
S],pnin,    27.    111.   App,    473,   where  vae  went   into    the  -question   ratner 
fully. 

Cohen  being,   the  owner  ol    the  premises  fisi^  having  paid  off 
part   of   the  mortgage   debt,   whetaer  taere  nas  been  a  merger  we   think 
depends  upon   the   equities  of    the   situation.      There  were  no   rights 
that  might   intervene,    sue  x  as   jadt^ent   creditors,    etc.,    aiid  we   tnink 
In   txiis    situation   taere   is  no   equity   that  would  prevent   a  merger, 
Hester   v.    J-rary,   99    111.    App.    51;   i.illy  v.    PaLu^r.    51    111.    331; 
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gor-thjnan  Y,   Dieters.    "^06   111.    159;   JLaulclin^  v.    31  is.    213  111.    i»py, 

473;    GroBsman  v.    i-lpsciiit«.    261   111,    Apj).    523;    Tabero    v.    ./^^utkuwa^l . 

286    111,    Aor),    226,      Whether  a  mer^^er  results   I'roa  a  greater  oiid 

leoeer   estate  uniting  in   the   same  perBon   depende  upon  ^^iiat  will 

best    subserve   the   pamose  o1"   Jastice   and   the   Intention   ol'   the 

parties,      I'his   is   tha  general   rule, 

in  gprthman   v.    Dieters,    206  111.    171,    the   court    said 

(p.    171):       "It    is  '"ell    settled    that,    at   law,   wiicn   a  greater  or 

lesoer,    or   a  le/al    anrl    equitable   estate,    coincide   ir.    the    o.iae 

person,    the   lesser,    or  the    e-.;uitable   estate,    is  ii^.ediatv-ly 

merged   and   annihilated,   ***      It   is   true   that   the  question, 

irhether   or  not    a  merger   takes  pi?  ce   in    equity,    depi-aide  upoi^   the 

intention   ol'   the   parties,    and    a  variety   of   ether   circoiiistiinceB.    '- *♦ 

But,    'a  merger  T-iil   be  prevented  by   equity   only,   however,    ^'or   the 

promoting 
purpose   ojtysubPtantial    Juptice,  ♦"      Unt  er   the   aut   orities  we  hold 

there  was  a  merger. 

The  order  of   the  Superior   court   of   Cock   county   appealed 
from   1b   affirmed, 

OR"DBR  AFFIHStSD. 

itc3urely  and  katchett ,    JJ.  ,    concur. 
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A.  62  5 


JkR,   PKSSIDIKG   JUailCJS   0»C01iil«0R 
DJSLIVERKD   THE   OPIisilOK   Oij"   TfflS   COURT. 

jMovember  18,   1936,   Helen  W,    Joianson  and   Juliue  la.,    Joianson, 
residuary  benel'iciaries  under  tne  last  will   and   testament   of 
Andrew  Leonard   Jolinson,    deceased,    Tiled   tiieir  petition   in   the  Pro- 
"bate    court    of   Cook    county   to    exi^unge   an   order  oT   that    court    entered 
April    2,    1936,      Joseph  0,    Grant,    tne   executor.    Tiled    an  answer,    and 
after  hearing;   the    court   on    January  15,    1937,    entered   an  order  deny- 
ing  the  prayer  of   the  petition.      An   appeal  was  taken    to    the   Circuit 
court  "by  Helen  W,    Johnson,   where   the  matter  was  hear*  de  novo    and  an 
order  entered   Jxuie   8,    1937,    dismissint;   the  petition,    and  Helen   V?, 
Johnson  orosecutes   thi«  appeal. 

The   record  disolosea   that   on  May  20,   li29,   which  was  a  little 
more    than  a  year  after  the  probating  of   the  will   of  iuadrew  Leonard 
Johnson,    deceased,    the   executor   Tiled  nis   report   in   nhicsi  he   set  up 
among  other  things   tnat  he   hid  receiyed   as   executor  s»207,696, 71 , 
and  had  disiursed   ali   of   tnia  except  hH3,293.09,    wnicu  he  reserved 
for  r>ayriient    of   the  19  28   and   19  29    personal   property    taxes,    furtner 
costs,    "executor's   fees   and   attoiney's   fees,"    and   prayed    tJiat   his 
reoort   and  account  he   aporoved,    and   that  an   order  be   entered   dis- 
charging him   "uTJon   accounting   for   tne   assets   reserved;"   tnat  an   al- 
lowance be  made    to   him  for  his   fefis   and    tnose  of  his   counsel,    and 
that   such  other  orders  be    entered   as   the   court  might   deem  necessary 
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or   expedient.      The   account  thk   ilated  karch   3^,   192S, 

The  heirs   »t   law   aiid  beneficiaries,    uelen  ''! .    Joni.aon,    JuliuB 
k,    Johr  son    -uid    John  V,    Johnson,    filed    tueir   appearar^ce   in    tne  matter 
and    consented    to    the   approval   of   tiie   account    "aiid   tiie   de-ter.  ination 
of  his   fees    and  hie   attorney's   fees  by   the   iProbate   court   of   OooJt 
County."     December   5,   1929,    the  Probate   court   entered   sui   order  which 
recited  that   the   executor  had  presented  his  final   account;    that  more 
than    a   ypar  had    elapsed    sincR   the   ^^ranting  of  letters,    the   entry   of 
appearance   and   c^ieent   of   all   tne  heirs   and   residuary  legatees;    that 
all   of    the   ass'^ta   of   tao    estate  had  been   collf?c"t,ed   ;Uid   all    claims 
paid,    and   tnat  the  balance  of   tiie  estate  had  been   distri Dated  accord- 
ing to   tne  ter::u8   of   the  will;    an  I  it  was  ordered  tjiat   tne   final   ao- 
ccunt  be   approved  and  tiiat   the   "executor    is   to  be  discharged  upon 
producing  vouchers   ior   taxes," 

Afterward  the  three  heirs   and  re3id..ary  legatees  filed   their 
petition    li:i   the   Probate   court   ior   a  rale    on    the   executor   to   distribute 
the  balance  of   the  xiioneys  reiijainin^i  in  his  hands.      i\n   answer  was 
filed,    the  matter  heard,    ;ind   an   order   entered  by   Judge   Garoenter 
Tebruary  24,    1^32,    in  '*-hicii  lie  apparently  aeld  tiiat  he  would  award 
the   executor   a  fee  of  i$6772,56   =md  +J7500   to  his  attorney,      Tals 
order  wao   entered  by   Judire   Carpenter   at   ais  hojae   in  ^elviclere   after 
hiving  hearl    the   case    'n   Cook   county.      The   Johnsons  objected  to    the 
order   and  December  14,    1932,    it   was   vacated  by   Judsje  i^usuel    sitting 
In   the  Probate   court   of  Cook   county.      The   executor   took   an   apr^eal   to 
the  Circuit   court   of  Oook   county,    wtiere   the  appeal  was  dismissed. 
A  further  anrjeal  was  prosecited   to    this   court,   where   the  order  of   the 
Circuit   court   of  Cook   county  was  affirited  -   In  I;e  iaist,    og  Johnson. 
277    111.    kop,    319.      I'he    ?ole   point   was   tnat   the   order   could  not    stand 
"because   it   wae    entered  by  Judge   Carpenter  at  lielvidere,    Illinois,    out- 
side of  Cook   county. 


M-QOD  'to  *'JSia®0  a^jBttfdJxl  *M#  t^  Bsa't  a'^sntoi^s  ai:il  fe««  8S»1  alri  'to 
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April   2,   1936,    an  order  was   entered  by  the  Probate   coui't  of 
Cook   county.    Judge  iicEwen  Toresiding,    on   the   rule  on   the   executor   to 
show  cause  I'or   failure  to    settle  the    estate.      It  w»b   ordered   that 
the   rule  be   discharged.      The  order  then   recites   tnat   the  matter   ceiat 
on   for  hearing  on   the   objections   oi'   two   of   the   Johnsons    i©   the    eyecu- 
tor'e   I'ina?.    acccttnt   (John  V.    Jonrson   a-i-ring  'lied  leaving  the  other 
twe    Johnsone    as  his  only  heirs   at   law   and  next    ol    kin);    tJiat    the 
court  heard   the   eyidence   and  ordered   that   the   executor  be   awarded 
$6800   and   his   attorney   |75GO   for   tneir   serTices,      i'he  order  further 
recites   that    eacn   of    these   fef'S,    except   :^1558,79,   has  been    paid   from 
the  $13,302,09.      And   eacu  of   the   two    John  sons  was  ordered   to    refund 
one-half   of    Uae   anount   of   tae  deficiency  to   satisfy    uie   fees   in   full. 
Other  objections   to   the   account  were   overruled.      Ihe   record   further 
disclosee   that   during   the   adiiiinistration   of   the   estate   the   executor 
distributed  #50,066,3.^  to    eacii   of   the   three   Jo}:uison8,    in   accordance 
with  the   tenuB  of  the  will, 

iiovember  18,   1936,    tne   two   Johnsons   filed   their  petition 
praying   that   the  order   of  April    2,    19  s6,   be   expunged   and  held   for 
naught,    and   that   the   executor  be   found  in   con t erupt   of   court   for 
failure   to   distribute  to   then  the  balance  of   the   estate,      i'he  executor 
filed  his   answer,    the  matter  was  heard,    and   it  was   ordered   that    tne 
prayer  of   the  petition  be   denied.      An   appear  was   tajcen  by    ielen  W, 
Jonnson      0  the    Circuit    court   waere    the    court  heard    the   evidence    aiid 
June    8,    1937,    entered   an   order  disiuissing    the   aopeal;    tae   apoeax    to 
this    court   followed,      i'he   record   is   confused,      I'here   appear   to   nave 
been    a  number  of   other  proceedings  in    tne  matter,   but  we   tiink   it 
unnecessary  to   refer  to    theizi  here. 

On    this    appeal    of  tielen  W.    Johnson  xier   counsel    contends    tliat 
the   order   entered  by   the  Probate   court   Decej.ber   5,   1929,    by  wnicn   the 
executor's   final   account  was   approved   and  he  was  discnarged,   waa 
final,    conclusive   and  binding  upon   all    the   parties;    and    as  we  under- 
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Btand   it,    t-'ie   argument    is   tiiat  riowixere   -ioes   tae   executor   olait;   taer« 
was  any  fraud,    acciddat   or  inadverteiice   in   the  enterin  .,  ol"   fauon 
order,    therefore   the   court  ^v  le  witxiout   Jurisdiction,    artei    whe 
passage   of   tue   teru  at  wixicii   the   ord'-r  was    entered,    to    cuai.ge   or 
modify  the   order  of   tuat   date,        Xhe  difficulty  witii   this   conxRijtioii 
is   that   it   overlo'j^s   the   f.icta  in    Uie   case,      iJie   execator'e   report, 
whic ii  was  "before   tne   court   on  IJeceiuber   5th,    after   stating  w}iat   he 
had   done   in    tiie   administration   of   the    estate,    set   up    that  he   re- 
serred   lor  payment   of   tne   1326   and  1929    personal  property   taxes, 
further  curt    costs   and   for   "executor's  fees   and  attorney's  fees" 
|15,29S.09,    and   the  prayer  was   t  lat   .iis   accourit   be    exa-^ned   and 
approved  and   t.iat  an  order  be   entered   discuarging  him  as  executor, 
"uoon    ace   anting  for   tne   ase.'ts   reacrved,    that   an    allowaiiice  be   iuad« 
to    the  undersigned  lor    lia  fees  and  for  his   counsel's  fees,**   and 
that   such  otner  orders   be  entered  as  luit^t  be  deSii^ed  expedient   and 
necessary.  The   order  of   the   court   approved   the   account  and  re- 

port but  we   think   it   clear   that    the   estate  w&»   a  till   pending;    the 
A3»29  3*G9    re.:iairi&d    in   the   executor's  iiunds   aiid  aia   fees   and   tne 
fees    of     sis   attorney  iiadnot   bee:     settled,     tuerei'oxe    the    ccurt  was 
autnorized   in    entering   such  orders   as   the    eituij-tioii   required  to 
settle   and   lisooce   of   tnose  luatters. 

After  the   entry   of   the   order  of  Decejuber   5,    19  29,    a  number 
of   steps  were   taKen.      li^e   fees   ol    the    executcr   aiici  nis   atorney  were 
fixed  by  Judge   Carpenter,    sitting   iu    tne  Vrobate   court  of   wook   county, 
at   about    the    same   amounts    that  were   afterward   i  ixed  by   Jud^e  i^c£>\fexi 
amd   '^nich  Tvere   approved   by   the   oircait   court   of   Uooit    county.      In 
other  words,    thi^ee   Jud.^es  have  passed  on   the  ai.ount   of  tnese  lees, 
Ws  do  not  have  before   us   the  evidence  w.;.ich  wis    the  basis   for   eucn 
allowanoes.      It    is  not  pressrred   in   the  record,    said  no   artTuiaent  is 
made   that    tne    services  perforuied   dii  i.ot  warrarit    t^ie   fees   awi^rded. 


fii   ifKim  g,iaii^«^9   -si^^^'U    file's   istf.oaasa  a<)   ^iii/Qo   Vil^:   d^olsd'  «.sir  ii#^£(|f 

.    .,«sa&6*  N5*50'<i«'a!^  X4^«j»««^q[  eSSX  i>ae  taSei:  ,9iW  't«  jjafta£:e»f,...'se't,,ftfjrf#| 

-ksm  ",»99'i  •'iseowG.e  si«i  «©'i'  Jbae  ssft'i  eiii  is't  Jbsjsjjieiafeoa  erff   «# 

96i  hm  a99"l.  eiii  J&oft  ti>i3.sii  i^y-^&iu^&x^  ii^M  aLM"^^")^"'-   ^o,z^:i,E.i:i 

.•■sa;^*^^  9a©4i   'J9  9  j««   9X;^*»a 

.;    ,,«9*.'t  a.a»4?  IjS!  *«fwoat»  9f£»,a0  Ii9«8«'  'i-ow  t^dio 

_  iiwas  ito-J  8leA<f  ©itj  a«if^t^  itti«#l--  ne'tatf  »T«ri  *Qa  ©ft  aW 

til  4ivitm^%M  «a  feiiis   ,J&tx«6«?  ^ 


The   question   of   rpaBonai^lftreas    is    i;   no   v^ay   irvol-vei   on   tliis   ja-nnsal, 
nor   is    it  urged   ttiat   the  amount   oi    the  I'ees   is   exc^^ssive, 

Uouncel   I'or  Helen  W.    Jonnson  I'urthftr  contends   tur^-^   the   court 
was  without   power  to   order     Ue   two   Joinaon  heirs  to   rcl'und    91553,79 
to  mai;«?  up    the  dsficiency  beJore   mentioned.      The    arguff.ent    is   that 
Sec.    118,    c'lan.    3,    111.   Rev.    Stats.   1937,    autnorizes   the  reminding 
of  T)art   of   the   distritur.iTe    niiares   or  lcf.,acies   lor    the   nayment   of 
debtB   of   th';    estate   only,    and    couij  ^el    say,    "it   ia  very   clear   the 
defici'^ncy   ^ib  not    to   pay  debts*   becauEe    [l)    tne   executor   ir.  nis 
■worn   report,    aporoved  .Oeceraber    T),    1929,    a.lloged   "all   debts  paid," 
and  he  was   tuerefcre   fst   nned    to    afterward    say   there  were   debts   at 
that    time  ur.pald;    and   (2)    that   executor's   o.nd   attorney's  fees  are 
net    "debts"  witnin    the  ireanint,   of   the   statute.      =Ve   are   unable   to 
agree  witn  tneoe   contentions.      Wliat  we  have  nerstofore    aaid  we    tiiink 
is    Eufficient   to    show    that   all    dents  accrued   and   accruing   against   the 
estate    -ere  not    sTiown  by  tite  order  of  Decejnber   5,   1929,    to  nave  been 
paid.      ^*e  think  executor '  8   and   attorney's  fees  are  witiin   tne   ourview 
of   the   section   of   the    statute,    for   it   is   as  necessary   to   pay   the 
executor   an-',    t'r.r  attorney  of  an    estate   as    it    is   to   pay  other  biixs 
due   ^^n^   o^ing.      Here   the   executor  nud  paid   to   eacu  of   t'le   turee 
learateea  more   than   350,000,    an^i   when   ne    caxae   to    close  up   tne   estate 
it  was   found    there  was   a  deficisncy   of   ^1558,79. 

-he   jud.'^ent   of   the  Circuit    court   of  cook   co'onty   ie   affir/u,ed. 

JUDGkSiST  Al'PIi^KD. 

MeSurely  and  Matohett,    JJ, ,    concur. 


' ,  ..     .  •   '  '        -\-  '■■■  ■     '    ■'        ''  ■'  ■'' 

t%U<$S'  sii*   *.0iJit  afex«&#a©o  -tQdftMt  aoanjcfot    ,W  a9X«5H  -so't  XeaatfoO 
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»Kk  't««l9  '^^isv  al  #i*    ,X«*   losauoo  &fl«   ,^Xa©  •ijstae  f>At  1©  «#d^9Jb 

"vi^i**?  iB^'Mb  Xis"  feogelX^   »§gi&I   ,3   '2i9Cfca9Da(I  b&r^iqqB   .J-zoqet  tntew* 
^«  sjJ'd&lj  «Kr«rw  dt©iCJi'  tj;*e  fcT:*wrt9 tit*  g4-  fesq^r^^o*  flrtol»«©iai  e«w  «£(  £{» 

<d^t  ^»<[  oJ  Tc^aaesosn  aa  si  *1  -xot   ,»*w**!d-s  sri*    to  aoli- 
nliid!  t<*i^d\«<j  ei^  si.   ii  9&  s$A$9'9   a*  t©  Tc«m©**is  ?>f  '  -ixf 

'  9»«ti:ii  Qsi^  lo  ciOiasi   o#  J!>lAq' fc^exi  -xcJus^a  *j^#  si'--        .  >iis  f  »fc 

.«3f  »a8exl  °l«'"(j&Hiilolt»fe  a  «*»  ©'xs4^  ^-^'^'i  ^■^^■'  *■* 
ix'i'ti  si  t*ftfci©a  :^6©i)  to  *t«05  d-lijo-xio  »/iS  ^0  #ai>B«sl>irt  ©Jf?" 
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PEOPLE  OF  T:IS    ^TaTJ  0£'  Ii^tiSOl^, 
Defendant   la  ^ttot. 


BSS    STILN, 


Rj:<oiv^  TO  iru5rhrrT-4:  "COURT 

"^     Oi^'    Cjj^CAGO.       \ 
,<W'   C     '^•.'      JL  a  ri  •      O   /^    O 


MR,    PRESIDING   JUSTICB  O'CONKOR 

July  13,   19  37,    ar,   order  was   entered  by  the  -.unioipal   court 
of  Chicago   rinding  Een  btein   guiltj^  ol"   a  direct   contci-pt   ol'   court 
and    ad,1ude,ing   that  he  he   con.iriitted   to    the    cosiiv.on   jail    of   Cook   county 
for   a  term  of  60   days   or  until   otnerwise   diecharged   according    to  law. 
The  case    is  brought  before  ua  by  Ben  Stein,   vho   contends   that   the 
order  is   insufficient   anj   void   because   it   does  not  aff irii-atively 
•hov  thi.t  he  was  present   in   court  "hen   the   order  was   entered;    and 
further,    that   the  order  is  void  because  it   fails   to    show   the 
materiality  of  the   alleged  false   testiraony  given  by  Stein   for  which 
he  war   adjudged   to   be   in   contempt   of   court.      i<o  brief  has  been   filed 
•c   bfJKalf   of   Ihe  Peoole. 

£y   tiie  order  before  us   thn   court   found   that   Stein  was  guilty 
of  a  direct   conteiript   of   court  because   on    "to-wit,    uay     1,   1937" 
aftpr  beinfe   duly   eworn   in   open    court    in   a   cause   then   pending  and  on 
trial   before   Judge  Hayes   of    the  Municipal    court,    he   testified    to    the 
effect    that   the   signatures  on    certain   documents  in   evidence  were   the 
true   and  genuine   signatures  of  Albert  Waldeman,  plaintiff   in  a  case 
then   on  hearing,    and    tiiat   the   trial  of  that   case  was   then   continued 
to    July   13,    19  37,    when    it   again    cac^e   on    for   further  hearing.      Stein 
was   callf>d    as   a  rebuttal   witness    on  be  xalf   of  plaintiff   in   tftat 
ease   and   then    testified   that   the    "teatiiaony   given  by  aim   on  xay 
Ist,   1937,   was  given  without  knoTyledtie  of   its   truth  or  falsity"; 
that  he   did  not  know   the   signature  of  Waldwan. 


.OQAUIBO  "iO 


^^  o  *^ 


(       .^o«iia  al  tli^^iiUM 


^J      «jn.e  jl. 


iiisTTft  3:sa: 


,«VU    .o^;: 


.wjbX  oi  ^i5iMG4ja«  Se^^e-^eaife  »«i;w^9£ii^o  ilitnu  ^o  btjaA  Od  1©  mt^^  0-  lot 

Jfc»jE4'4  -aadd"  sj^aI  1e>k%fi  «M     ,*5i*oo  'to  ^^ms^aoo  ai  «tf  «*  i»9SlJ&»tJ^«  «*«■  Wd 

"VI&&X  «X     Y;«iii'  ^Jtw-o^"  no  o«iJ«oacf  *taeo  lo  J-a:';6  ■  ride  #90^ife  *'"!• 

&sii  0-*  baX1i:;Ja«^  ojeI  ,*t*foo   laqloimM  »4*  1:o  «»^a  ©s*^^^  stoled"  Xjeiit 
dii*  aidfr  9.9JBaJ?i'W>  at  «4"«sf3iiOOl>  alA^tso   a©  a»ia;)«ng.  :.'.a.i    o'os'tio 

h»ualimo  nsrii  saw  os*©   ;^axfj  lo  lel^i  aa*  #*?•;*  »»-"    ,.•=!«.* tw^^d  mo  narf.t 

iwd^iisil  iai:itilBiii1&  *tlaii94  no   BasaJfiw  Ijsiiud^x  »  B»  *«XX«©  :•«» 

Xmd  n©  aid  -yitf  flevia  TcrtOAiiJsei"   »/i^  ^'«iicf  fcoili^seJ-  nsxii^  bOM  98«o 

; "-^ji-iaXfil  10  iid-iJit;r  nil  'to  agbftlwoaaL  *warijiw  n©vls  e«w  ,^sei   .i-oX 

.OfiiiibXjBW  lo  aiuii&stutQ  sriJ  worri  ;^oa  I>1^  •d  iasii 


In  People  ▼,    Bain.    268  111,    App,    192,   we  had   "before  ua   ti\e 

saff Iciciicjy    ol'   ail    order   ooiiiniitting  jiain    to    jail   I'or   ten   days   Tor   a 
direct   contempt   ol"   court  baged  upon   lalse   testiiuony  given  by  nim  as 
a  wltneae   in   a   cause  on  hearing.      We  neld    c/ie   order  was  fatally  de- 
fective  because   it    iid  liot   al'l'iraatively   show   that  Bain  was  present 
in   court    men   the  order  was  presented.     We  further  held   t  .at   the 
order  ^%a  void  for   the   reason   that    it   f ail '^d   to   set   forth  f  ..cts 
showing   that   the   false   testiiriony  vras  material   in   the    cause   in 
which  it  was  given.      We   there   said   (p.    194):      "The  order   is 
fatally  vulnerable    in    two   respects.      it   does  not   al'f iKir^tively    show 
that  Robert  a.   Bain  was  present   in   court  when   xlxe   order  was   entered. 
Thar   thie   is  necessary  has  been   repeatedly  held,*      citing  aut  lori- 
ties  from  tais   court   and  from  the  Supreme   court,   and   tuat   in     ,uch  a 
proceeding   the   conteiupt  was   criminal    in    its  nature   ana    taat  no   pre- 
sumption  of  I'iW  obtaina  but   tnat    the  facts  must  affirmatively  appear 
in   the  order.      Continuing  we  tnere   said   (p.    19  5):      "The  presence  of 
the   alleged   contexunor   csainot  be   inferred   tut  must  bs   s.own   alfirua- 
tiveiy  by  tue  record."   (citing  a  nutiber  of   a^txiorities, )    "The   second 
reason  for  adding     he  order  void  is   that  no   f  jcts   a.puear  tnerein 
from  whicu  we   can  determine  whetner  tiie   alletyed  false   testii.-ony  Y/as 
material    to   the   issues  h*»ard.      The  order  laust    set   forth   the  f-^cts   so 
fully  and  certainly   as    to    Phow   that   tne    conteriipt  vaa    actually    uom- 
»it;    ed.      People  v.    ilpgan.    256   111.    496;    People  v.   Rocitolar    546    111. 
27.    The   assertion   in   tne  order   that   it  was  material   to    ascertain  what 
financial   interest  Robf»rt  A.   Bain  had   in   the   3outh  Side  Agency  &.  j.oan 
Cor^ioration    is  merely  a   conclusion    =uid   do -^s  not    show   tiiat   this   in- 
quiry was  material."     We   tiere  held   the  order  void   ar.d  it  was   reversed. 
i'or   the   reasons    stated  we  hold   that   tie   order   of   the  kunicipal 
court  of   Chicago    is  void    and   it   is   therefore  reversed, 

CRDSR  R£VSIiS£D. 
McSurely   and  katchett,    JJ. ,    concur. 


Is 
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Gi   »ssj»o  0/i#  aJt   £aii9tBm  ai^w  ijae.'aid-siftdr  aaXisI:  sxCi-  tad*  gaiworia 

«  r!o;us   iij;- s'.srii   hm^   ^f-iuo-j  .  tim&'X^^  &M  smt't  hsm  J-iwoo  eiiUf  ato^l  dt^ll- 
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.1X1  d^£  '.f^fiLo&E  .y'eiffeo^  ic>0*   ,111  SSS  .^jBaS.a^  .fJ  -^.^s^^P-^     .i>©-:rxa 
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vg. 
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APPEAL/i'ROk  ^lltCr^T   COURT 

A.    R.   E.   T[J\JSiT  and  LOUISBf'"  /  )  f  | 

H.   WyAi»I, 

Appellees.  ) 


i 


MR.    JUSTiCa  MoSURELY  D2LIVERED  THB  OPIi^IOU  OP   THE   COURT. 

Plaintiff  aispeals   from  a  decree  dismissing  her   complaint 
for  want  of   equity. 

Plaintiff  filed  her   complaint   alleging  taat   she  was   the 
owner  of  real    estate  at  9419   3,   Wabash  ayenue,    diicago,    on  liay 
20,    1929;    that   on  I<iay   29,    1929,    a   contract  was    entered   into  r^ith 
Anna  k,   Bmanuelson   t:    construct   a  bungalow  on   this  lot   for   ;^650G, 
and  plaintiff  was  to   convey  the   title  to  Anna  k.   Emanuelscn   to   en- 
able her   to    secure  a  mortgage  loan   of   J3G00;    that  Anna  ^■-.   Emanuelscn 
subsequently   conveyed   the  premises   to   the  defendants;   plaintiff 
alleged  txiat  her  conveyance  was  witaout   consideration   and  was   in 
the  nature  of  a  mort^^age;    that  defendants   are   attengpting  to   gain 
possession   of   the  pre.'Lises;    she   asked   that   tiae    contract  be    set 
aside,    that   defendants  be    restrained   from  ousting  plaintiff  from 
possession    ani   tnat    tne   deed  "ce   declared   a  mortgage   and   that 
plaintiff  have  general   relief.      Answer  was   filed,   reference  '.vas  to 
a  master  who   tooJi  evidence   and   reported,    recomjuending  tnat   the 
Oomr)laint  be    dismissed   for  want   of   equity,    objections   and   excep- 
tions were   overruled  and  a  decree  was  accordingly  entered   disn iss- 
ing  the   complaint,    and  plaintiff  appeals, 

Jrom  the  master's   report   It   appears   tnat  plaintiff  owned 
a  vacant   lot   at  9419    3.    Wabash   avenue,    and  on  iiay  29,    1929,    entered 
into  v/hat    is    called   a  preliminary   contract  witn  Emanuel  Emanueleon. 
This  document,   witn  a  number  of   other   documents  wiiicn  tiie  record 
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'"■'"'"*'      '"     ■    .xilispa  to  ia&T  tol 
etti  eew  srfs   d-srfi-  snisalXjs  tHlBlomoa  leri  bslil:  ltxd'0ijel% 

mWMaa&tS^  ,i€^tiCiA  t&sii    jOOOflf  'io  ruseX  agjfgiHoiH  b  givo'ib  Oj   tsji  ©Irfa 

is£i  liliB  93sa*^©iH  J3  fcs^AjXoafi  s-l  bsab  9d&  &siii  JfeSB  ■noxaasasof 
0*  ajsw  astiaitatts^   ,I»&X11  esw  rtawsHA     ,t9iX»'i  JE«*sa.  t'tid-iilfiXf' 

*5»©3t©  line  saoiJo^td'o   ,>eJxujp©  't©  toew  i®t  |>deaiaitifc  6d"  *al«lcfai^ 
-e«xffi8iij  hstaitts  tls^i^'seooa  e^'Sf  99is>«f  HeXwsisvo  s>?aw  »«ox# 

.eXjBSQ-  ,  !  tijBXqffioB  «ri*  gfitfc 

fesawo  'i'ixJijl£XQ,  .isxiJ-   Q%&@:%q,fi^i   j-xo./^x  ;•: '  i.'':- -3.---  sxli-  moi"^ 


ehoirt  were   introduced  in   eridence  and  whicli  the  maeter  certifies 
were  marked  as   exhibits   and  returned  with  his   report,    sre  not   in 
the  rerort   of   the  master  or  attached   thereto,    bo  we  must   assume  tie 
correctness   of   the  master's   report   as   to  matters  of  fact. 

The  master  found   tiiat   the   so-called  preliiuinary  a;:i,reement 
of  May  29,    1929,    provided   for   the    erection    of   a  house  "by  Emanuelson 
on   the  lot,    and  plaintiff   agreed   to   convey  tnis   to  him;    the  house 
was   to   cost  :^6500,    for  wiiich  plaintiff  was   to  pay  .j)500   cash  and   as- 
sume  an   encumbrance  of  $3000  which  Emanuelson  was   to  procure,    then 
pay   the  halance   in  monthly   installments   of   ip60   or  more.      Also,    on 
the    same   day,   kay  29,    1929,    plaintiff   and  her  husband  "by  warranty 
deed   conveyed   the  premises   to  Anna  M.   Emanuelson,      The  master  found 
that   the  deed   contained  no    recital   that    it  was   intended   to  have   any 
other   effect    than   an   absolute   conveyance   of   title. 

June  10,   19  29,   plaintiff   entered  into   a  written   contract   for 
a  warranty  deed  with  Anna  in,   ISmanuelson,   wherein  plaintiff   coven^jited 
and   agreed   to  pay  her  $6500   -   ^500    in    cash,    assume   an   incumbrance   of 
#3000,    and   the  balance   in  monthly  payi.  ^nts   of  .;?60   each;    also,    plain- 
tiff was    to   pay  taxes    and   assessments    ,    Aiid   if  plaintiff  made    these 
payments  Anna  '^^,,   Etaanuelson   agreed   to   convey  to  plaintiff   tiie  premi- 
ses by  warranty  deed;    in   case   of   the  failure  of  plaintiff   to  make 
any   of   the  payments   or  perform  any  of   the    covenants    the   contract 
should,    at   the   option   of  Anna  k,   Emanuelson  be   forfeited  and  de- 
termined  and   all   payinents  made  by  plaintiff   should  be   retained     by 
▲nna  M,  Emanuelson   in   full    satisfaction   of   ajnd   in  liquidation  of 
all   damages,    and   that    she   should  have   the    right   to    re-enter  and 
take  possession    of  the  premises.      The  master  found  that   the  contract 
did  not    contain   any  provision   indicating   that   any  valuation   of    the 
lot   of  land   should  be   deducted  from  the  purchase  price  or  should  be 
applied  as   a  part   payment. 


msisoii  &iit    ;sitd  oi   aixid-  -^avnoo   o*  Ijsotjjje   "illi-al^I^j  ^wjb    ,*oi  ©fid"   a© 

-8«  I>fif5  fiBfiO  005|  -^sc  ©;t   sjEw  ItiJofcjsI^  rfoixlw  tol:   «OOSft<|  tsod  ©#  ««▼ 

irsrli*-    4 siL'sonij  o^  8«w  aoaXsijaciaa  lisxrfw  000^4  1©  «& tmt<imijo as   aB  sir.ua 

no    (Oe/j^.     .o'iOBi  lo  061;  to  a  JnssxcIIjBjeai;  xld&nosa-  di  eonslnd  ^sii  x^q 

\S ii£i-i.Ti£i'Vf  Y..tf  bOBiS&uii  19X1  i>a£  "ilid'aiisle   (6561   ,68  -^^M   ,YJB^  efi^fict   ©rf* 

biiisot  isiQ&id  9tt£      ,ao«X@t'xi«jBBi.  *|J,  ©Kfj/i  o*  sosifliatq  ©fit  {%^\;9vj«oo  b9Bb 

b^i.mmroo  't-iMml&li^.  aisioriw   , sc'aXoifffiBfflSl  ^A-sacsA  diiv  bB9h  ■^*£i^Tt'i«r  £ 

e»4Mii:;i'  ©j^sM  Tti.ial&S.q,  "ti  bim  ,   a^nsoisasasja  boB  a9x>e.J  \;iSQ  o;t   saw  T.tiJ 

&MMsa  oJ  'J:li*0i:BXf  "to  d^JuXis'i  »xiJ  'io  s«^J»  «Jt   .-Jbaeb  \-iil'a«'xir.w  x'^  f'S'S 
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June  11,    1929,   Anna  i-.   Emanuelson,    a  widow,    conveyed  iaid 
warranted  to   defendant e   us   Joint  tea. ante   tiie  preii^isee,    subject   to 
an   incumbrance  of  $3000,   wiiicii  deed  was   I'iled  for  record.      On   or 
about   June   24,   19?9,  inn a  Emanuelson  assigned   to   defendants  oil   of 
her  rig-It,    title   and  interest   in   and   to    tiie  property  described   in 
and   covered  ^by  the   contract   for  wsurraiity  deed  dated   June  10,   1929, 
This   assignment    recited   that   the   amount  unpaid  "by  plaintiff  was 
#6000,    and  tae  next  payiaent  would  be  due  August  1,   13  29,      Jane   15, 
1929,    the   Chicago   Title   ^  Trust   Company   issued  to   defendants   its 
•wner's   title   tuarauty  policy  guaranteeing   tr-at   title  was  ueld  "by 
defendants   in   fee   simple,    in   joint   tei^ancy,    subject    to   a  trust   deed 
dated   J'one  4,    1929,    duly  recorded,  liiade  by  Anna  L.,   Emanuelson   to 
secure  her  note   for  ;$3000. 

Tae  master   found  that  plaintiff   entered  into  possession   of 
the  premisea  under  her  contract   for  a  warrar^ty  deed  of   June  10, 
19  29,    and  occupied   it   as  a  residence;    that   she  luade  payments,   pur- 
suant   to    the    contract,    to   defendants;    uhat    the   first   of    xhe  payiuenti 
was  made   September  23,   1929,    'Xd  the  last   July  28,   1934.      Defendants 
paid  fl44  for  the   general   taxes   of  193C,   ^204.59   for   special  assess- 
ments  payc.ble   in   1931,    Jill   of  which  were   assessed   a^jainst   the   reai 
estate   ar.d  not  paid  by  plaintiff   -^b   required  by  her   contract,      ie^ 
fecdants   also   assumed  the  unpaid  balarice  of  $264.99,    a  debt   incurred 
by  plaintiff  and  her  husband  for  a  garage   and   sidewalk  on   the  premi- 
ses.     The  master  found   that   the   defendants  have  properly  applied  all 
the  money  received   by  taaeaa  from   the  plaintiff;    that  no  payj^ents  have 
"been  made   in  pursuance  of  the  purchase    contract    since    July   28,    1934, 
and  that  plaintiff  has  made  d  .fault   in   ti.e  general  taxes  assessed 
for   t-ie   years   1931,    1932   and  1933. 

March  1,   1935,    defendants    served  a  written  notice  on  plain- 
tiff that   she  was   in   default   in  her  payments  and  that    there  was   then 
due  under  the  terms  of  the   contract  $1494.93,    and  that  unless   this 
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was  paid  within   31   days   the   contract  would  be  declared  I'orl'eited 
and   deter   ined   aiui   all   payments   tneretolore  uaie   by  plaintill" 
would  be  retained   as  liquidated  damages,      April   1,    19-.-)5,    a   Bimilar 
notice  was    served  by  defendants   on  plaiiitil'i,   notifying  ae::  that 
"by  reason   of  ner   defaults   in  pajimenta   defendants  nad   elected   to 
terminate  the   contract,    that  it  nad  been   forfeited  and  deteruiined 
and   all  payraents  had  been   forfeited. 

Subsequently  a   suit    in   forcible   entry   and   detainer   was 
commenced  by   defendants   against  plaintiff    and  on    June   4,    1935, 
Judgment   for  possession   was    entered   against  her   and   in   fivor   ol 
defendants. 

The  master   found   also    tnat   defendants  had   sxquired   t.^eir 
title   to  the   real    estate   and  their  title   as   assignees  of   tne 
contract   of  purcnase  of   June  10,   1929,   witaout   any  icno^vledge  or 
notice   that   tne   warranty   deed   dated  ^ay   29,    1922,    from  plaintiff 
and  her  husband   to   Anna  L,   EmsuTiUelson  was   intended   to   have   any 
other  or  different   effect    than    tnat   of   an   absolute    conveyance    in 
fee    siaple   of    xhe   title   to    the   real    estate   described;    that    tney 
had  no   knowledge   or  notice   ol    anjr  claii-.  of  plaintiff    that   the 
warranty  deed  was   intended   to  be   a  mortgage   to   secure   the  paymenjfi 
for   the  building  to  be   erected  on   the  lot.      The  master   concluded 
that  plaintiff  was  not    entitled   to  nave   tue  varrai'ity   deed  declared 
or   adjudged   to   be    a  mortgage  as    against    tne   ri-lit,    title   and  interest 
of   the   defendants   in    and   to   trie   real    estate   and    the  purchase   contract 
of   June   10,    19  29, 

Tne  iiiaster   found   that  plaintiff  was  not    entitled   to   the  re- 
lief  sougnt    and   recommended   tnat    the   complaint  be   dismissed  for 
want  of  equity.      The   decree  followed  tne   recommendation. 

It    is    gomewnat   difficult    to   follow  piairitiff 's   ar-,ament   as 
presented  in  ner  brief,      iie   first  ma^es   argnne^ts  on    alleged 
errors   in   the  master's   report  with  reference   to  his   finding.  c.ncem4ng 
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the  document*  introduced  in   evidence.      As  we  have  already  said,  we 
do  not   I'ind   tuese   doc^mentB   in   the   record.      We  must   tnerefore    ae- 
eume  the   correctness   of   tJie  j'indinps  oi"   tho  maeter. 

Plaintiff   stated   in  her  warranty  deed   t)iat   she   conveyed, 
free  of  incumbrances   and  for  a  consideration,    to  Anna  M.   Emj-jiuelson, 
Having   stated   a   certain   thing   to   he   true    she   is    estoor>ed   to   deny 
it   at   any   time   thereafter.        Biwer     v.   Martin.    294   111.    4^3. 

Def  ei  dajits   took   tJieir  warranty  deed   an^    the   assign&ent    of 
June   24,   19  29,    of  Anna  M,   Bmanuelson   to   them  of  her  intereet   in 
the  property,   which  aesignment   recited   the    amounts  which  plaintiff 
should  pay   to    entitle  her   to   a  warrant:^^  deed;    they  had  no   knowledge 
of  any  claim  "by  her  except   the  right   to   a  deed  when   all   of  the 
payments  vere  made   and  her   convenante   in   the    contract  were   performed. 
Defendsint  kr.  Wyant   testified  that  he  never  had  any  knowledge   of   any 
"bargain  "between  plaintiff   and  krs.  Emanuel  son  in  wiicn  plaintiff 
was   to  "be  paid  any  money.      The  master  found  that   the   contract    con- 
tained no  provision   indicating  that  the  value  of  tne  lot   should  he 
deducted   from  the  purchase  price   or   shoulrf   he   applied   as  part   pay- 
ment.     Secret  understandings  will  not  bind   a  purchaser  who  pays 
value   in    ignorance   of   any    such  understandings.      Bigelow  on  Estopnel, 
page  477.      "WThen  writings   show  a  complete  colligation  without  uncer- 
tainty or  sunbiopiity   it    is    conclusively  presumed   that   they  contain 
the  whole   agreement   of   the  parties. 

Plaintiff    says   the   jurirjaent   in    the   forcible    detainer  pro- 
ceeriing   is  void  because  plaintiffs  in   that   case  (defendants  here) 
did  not   a3.1ege    in    their   complaint  how   they  acquired    title,    as   re- 
fuire'?   by   section    23  of   the  Pr'-ctice   act.      The   judgment   ii     the 
forcible   detainer   case  was  rer.dered   in   the  kunicipal    court   and  no 
appeal  was  taken   from  the   jurif^rr-ent.     Moreover,    it   is    elementary 
that   the  question   of  title   cannot  be  adjudicated  in   a  forcible 
detainer  action.      Section   22   does  not   apply. 
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Even    if   it    s'lould  be   adnitted   that   the   contracta   rjid   ccn- 
▼eyanc»8   to   plaintiff  ■rere    in   the  nature   of   a  mortgage,    plaintiff 
does  not   offer    to  pay   the  'balance    iue  under  her    contr-ict.      Seeking 
equity  sh?    should  offoi-  to   do   equity,      i-o  proof  was   offered  -^nich 
would   ju?tify   gra^tin^v   the   relief  plaintiff   seeks. 

The    iecree   dis;  iasing   the   complaint   for  want   of   equity   is 
affirmed, 

APHRMED, 

O'Connor,   P.    J,,    and  ilatchett,    J,,    concur. 
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iiR.    JUSTICB  M«3U"RELY  ISBLIVERiiD   TliS   OPINION   01?   THE    COURT, 

Del'eiilant    appeals   from  an   order  denying  his  xuotion,    made 
after    tern,    to   vacate   an   aiverse    ^ud^jaeiit   of   IfSCO, 

The    suit    is   to   recover   ^a.^a^^^es    lor  personal    ixijuries, 
plaintil'l'   alletin^   taat   defendant  neglic.ently  operated  his   autoito- 
tile,,   striking  plaintiff   and    injuring,     iiu;,       June    ..'e ,    1933,    by 
agreement   the   case  was   stric-.en   froxii  the   trial   call.      July  6,   1936, 
the   Superior   court   entered   an   order   for   the   clerk  to   preoare   a 
special    calendar   of   old    cases   not   yet    teriT^inated;    pursuant    to    this 
a  calendar  was   prepared  wnich   includes    the    instant    case;    it    is 
calendar  Ho.   161   on  page  133. 

When    tae    case  was   reached    for    trial   defendant    says   neit  ler 
h«   ror  nis   attorney  was  ryr'^sent,    and    in  his  brief  ue    says    tlie   judg- 
ment waa    PI  tered   by   default.       ^iiis    is   not    accurate.      The   record   re- 
cites   tiie   cause  Wits    called    for    trial   and    tJxe  parties    to    thr'    suit 
caff.e ,    by   their   attorneys    respectively,    that   it  was  heard  by   the 
eourt  witiiout    a   Jur:-,    and   after  hearing   all    the    evidence   defen'iant 
was    found   g  lilty  suid  plaintiff's   damages  were   assessed    in    the   sum 
•  f  $800;    tils   Judgment  was    entered   January    38,    1937,    and    the  motion 
te   vacate   and    eet    aside    tlie    Jud^^nient  was  made  Larch   2ft,    1937,   uiore 
than   thirty  days   after   the  jud^iment  was   entered. 

In  his  motion    defei.dant    asserted   that   in    September,    1936, 
he    sent   hie   secretary  to   the   office   of   the   clerk  of   the   Superior 
court   to    ascertain    the   status   of    tne    case;    that    she  made   inquiry 
of   the   ouief   clerk  of   the   office   as    to    the   case   and  was   told  by  hjjn 
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that  nothing  further  would  or   could  be    ione   therein  until  written 
notice  was    serv'?^'   upon   d-^fendtiiit '  s   attorney;    that   aue   re^iorted 
this   +.0   defftudaxit'e   attorney  arid  he    r-^iiecl  upon   it. 

it   is  argued   titat   this  was   an   error  or  misprision  ol'   the 
clerK  -71.  ic'i   i»   ground   I'or   a  motion   to   vacate   a  judiifuent ,    ar.  1   that 
the    prror   ol"   a   clerk  wliich  misleads   an   attorii-y   as    to   tii^i    status 
of    .1  p    CP8P  -"arrant!?    relief,    citing  Toti  7.,   Phillipaon  <^.  Co..    250 
111.    Aov.    247.      In    that    case    it   was  held   that   tne  inistai:e   of   f'-ct 
was   in    diaruissin^   the    suit   on   tne    supposition   tnat   the  plaintiff 
had  not   ap    eared    lor   trial,    wiile   in   fuct  he  had,   wiiic:^  fact  yas 
unknown   tc   the   court  v.hen  tne  order  of  disudssal  was   entered. 
Aaron  v.    Jefferson  Ion   ^^o«  .   129    111,   App,    57u,    iijvolved  a  /cistake 
of   tne   cleric   in  prir.;ting   in   tne    trial    calendar   the  naihe   of   tne 
case   involved  ^it-  wrr.ng  names,   which  juisled  the  attorney  v.'ho  was 
watoiing:   the   calerdar. 

Here   the   calendar  inclujing   tne   instant   case  was  preoared 
under  ord^r  of   court,   pursuant   to    the  7?ell   known  practice  in  this 
county  whpre    such   calendars   are  prepared   I'or    ^j^e  purpose   of   clear- 
ing  the    ""ocxet   of   old    anri    dormant   caeos«      Tne   order   recited   tnat 
copips    of   the   calenrtar  would  be   available    to    the  members   of   tne  Bar 
not   latfT   than  August    24,    19:'S6,      If   the   attorney  for  defendant  had 
exat^.inrd   ti-.is   calendar  he  would  have   seen  iiis   case  listed   tnere   and 
subject    to   call,      rte   should  not   nave   relied  upon   the   uncertain    re- 
port  of   his    secrevj^ry   t:.at    sotie   clerk   in    the    buperior   court   nad 
told   npr  notning  furtJier  would  be   dene  witiiout  notice   to   the  de- 
fenHant.      Apparently   this   interview  witx^  tne   clerk  v.as   after  the 
prir.ting  and   issaarice   ol    the   calendar  of  dormant   cases,      if   the 
attorney  had   gotten   a   copy  of   the   calendar  ani  had   read   tae   ruls 
printed    therein,   he  wouli  have  known    tuat  nis    case  would  be   called 
for   trial    in    iue   tire    «n.,i   that    if  he   -Ud  not   aouear   it  'vculd  be  heard. 

In   Carroll,    ^chendorf  ^Boenicke^   Inc.    v.    Haetings.    259    111.    App. 
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*«£{#  I: etas   jiJii«i%l3iat  A  9ii^o«v  oi  ixoltom  js  10't  .bnw&'xa  «,£  xlolittw  sixaXtt 
ajLTteJs  -^ii'^  oi   e*>  ^©ra 0**45  as  efcjssXaim  rtolxiw  3i[':£«Io  a  to  lotirft  tilt 

d'Ojj't  "to  axsitajtiii  sd*  cfaxU   fcXa^v  asw  vtl   osjso   :t«xi*   nl      ,VkSi    .<S<|A   *iXZ 
TiicTjiijsXq  «£id'   Jaiit  a6l;*ieog4*'«  ^J^*  '"'^o  sj-iaa   ftii*  giWla*l«8lJb  til  ajsir 

8«w  ^ojs't  rlaiii^   ,M^  &d  S&iit  at  »Xia:iw  .Xaltf  ^'oT:  fe^t«#-<it''i|R' *ior''iiAiC 

aaffliaim  a  isQvXoTCtl   ,yve    ,t^  .X.XI  «?SI  »»gu  mt.  ao«'^»;rt«X.,„,;^,'y  mtM 

efi*  lo  e^aiatt  siU'  ita^ite'iBo  Xjai^*  adif  til  gMioti'iit  «fi  M-ieXf)  ©a*  to 

«»w  odw  xsmKod-Jfi  »x{3^  feiaXsia  xloliiw   ,,89,ffiffi5a  ano'rw  rfti^  ijavXevKi  ®A«» 

&e'r,s<|»'St(i  «jsw  sea©  iaa^eal  ail;?  aaibijCX&'nl:  -xjarfeneXao  sri*  s'tbH'*  ■'     ' -" ■'■ 
alii?  nx  9oi*a«Tq  a-woi*:i  Xlsv  arf^   ocr   ^iiSAja-suq  t*twoo  'to  rr^Bito  i^fefftW 

^iia*  fesd-x^sjT;  rtaMd  sii'X      ,a»»«a  ta^ntttoA  ^i^«s  foXo  *t«  ifMoo^  ^di  swJt 
ijbS  sjij  'to  B'i&^mBSB.  9di   03-  sXcfjirXXisv^  wtf  bliscn  tahastlsto  ©Jtit  'to  asi^o 

-9t  ai«*i9aiitf  d/i*  iioqw  i)©!,!^!  avjsii  *6n  fcXurdifil  *M     ,XX»©  0*   d's«trfwa 

lysjssrf  ®«f  feX»ow  ti  '»B««<g[«  toia  fci&'"*ii'  '  '•':'•«  •«Hi;r  ©,r.  'xo't 
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564,    tills   court  alTirmed   the   trial    court  in   denying  a  motion   to 
vacate  a  judiynent,   and   the   opinion   aho77e   in   detail   ciroomstances 
vex^   similar   to   those  in   the  inataxit   case. 

It    is  ^ell   established  that  negligence  of  a  defendant   or 
his   attorney,    resulting   in   the    entry   of   a  jud,;j(nent,   will  bar  re- 
lief under   section   72   of   the  Civil  Practice   act,   wnich  provides  for 
the  motion    in    the  nature   of   a  writ    of   error   coram  nobis,      tiburek  y, 
Kus.B .    225   111.   App.    346;    Imbrie  v.   £ear.    230  111.    App,    155;    Gainea 
V.    Chica^o^  Rys.    Co_,  ,    255   ill.    App.    30. 

We  hold   tiiat    the   facts    stated   in    the  petitioij    to  vacate 
were  not    sufficient    and   tne   trial    court   properly  overruled   the 
notion.      The  order   is   affirmed. 

APi'IRliliD, 

O'Connor,  P.    J.,    and  Matchett,    J,,    concur. 


s^^nas^miorxo  li^^^b  nx  aweds   acinlqo  ©if^   boss,  t^mtst^bul  £  6*Boav 

jiX-MSii^     'iM^M.  >M1M.  "so'i'xs  '^8  ^xi«r  a  lo  s-Xi/Jan  aii*   iix   miliam  adt 
a&iilgQ    ;?oI    .q:qA    .111   '^SS    .xg^S    .v  9Jl(fMl    ;dM    .(jqA   *1XI  SSS    .apM 

,„«    .^oA   .111  ses  , .oO    .Bva  oaaQlrfO    .y 

dxW   i>!?Iiria©vo  TtXTtaeciq  *iiJoo   XsiiJ  »sit  baa  ju»isXTti,8   J-oa  sisw 

^bannrnn  9 1  -xa^bno  »rfr     ♦  a© Ilea; 


30660  ^j 

VKHCU  £UILDIKG    CORPORATIOiJ ,    )   )  J 

a  Co  mo  rati  on,  /  )      r.j!**'''^ 

APPTja.  i?Roiilf  lUJNi  cipal  court 


Appellant, ^^  ) 


V  8  ^^j^.*--  I        ^^ 

f*/   )   ...w-^    OF  CHICAGO. 
HOkSR  3.  .VAliRSH,  ) 

Appellee,        )  _ 

^y  3  I. A,  626 

i.il.    JUaTlGS  keSUHaL:^    DELIVSHED   liDS  OPIlKlOl*   Of   TH3    COURT. 

Plaint  iff  "brought    suit   alleging   tioat   defendant  was   a 
Becret   ani   dorxuant  partner   .vith  iiis   son,   homer  a.   Warren,    Jr., 
in    the   occap^jjr.cy   of  a   room  in  plaintiff's  liuilding   and   liable   for 
rent   ae   one   of   tue  partners,      ^n   trial  'hy  tue   court   .vithout   a  jury 
the   I'inding  was   for  defendaxit   and   olaintivf  appeals  froiu  the   judgiaent. 

Defendant    is   a  physician,    practicing   in   Chicago    for  many 
years;    in  December,    1932,  hia   son,   Dr.  Homer   S,   Warren,    Jr.,  became 
the  lessee  un-'.er   a  written  lease   of  a  room   in   a  building  at   1(46 
Wilson    avenue   in   Chicago;    the    son  vras  btviind    in  his    rent   and  on 
August  16,   1934,    to    settle   these   arrearages   executed   and  delivered 
to   plaintiff  his  pro.issory  judgmerit  note    in    the   sum  of    ;fl300,   with 
interest;    Jarmary   29,    1935,    judgment  ty   confepsion  was    entered  upon 
the  note   in   f  ivor   of  plaintiff   and   against    tlie   son,    homer   S.    Warren, 
Jr.  ,    for   11477,71. 

Plaintiff's    statei.ent   of    claim  allStiad  tiiat   on    July   29,    1935, 
it   discovered   for   tiie   firei;   time   t^iat  defendant   and  liis   son  were 
paz^ners,    engat^ed    in   tue  practice   of  ideliclne   in   the   offices  located 
on    the  preniiaes;    that    therefore    the  note   is   a  partnersiiip   liability 
and   defendant   liable   thereon. 

Plaintiff   in  his  brief   invuJtes   the  principle    t..at  a  secret 
or  dormant  partner   is   liable   for  a  debt   incurred  by  an   ostensible 
partner   for  the  bmf^fit  of   the  partners.iip,    to  Wiiich  defendant   re- 
plies  that  the  burden  of  proving   the  partnership  was   upon  plaintiff 


aO  -^      ij-     '^    POO  .      , 

lol  5>X<fcii  l)i'W;   aaitixuif  g' ViJ:#aii?Xq.  ai  jmo&i  &  to  xjoaaqijooo  srii    ai 
.^.«9iiisi>i:t    3^'^  Btol't   gI»^i9C:',.£   TUJiiijeXc    Biik^    i-Vu^.f^afe l®fe  To't    e.«w  ;j5ajtSrijt't   *£i# 

ao  i)iX'2  j'aai  sin  :-ii   bniiv^J  sew  0O8  arj^'    *oi«oixU)  rii  subcstjs   noaliW 

iitiw  \ijObLi   'to  ajjtJ   -id,;}'    ul    sSoa  ^asfiijjfei;^  Tj^0H8l..iO'!E«j  eirf  YtlJaljsXq  oi 

<e?.yi    ,  SS  x:-'^''-'^   ^''°   ^^^'-^   i;*:^«Xi*;  iai^Xi)    'io   Jxis.^istd-i^^e    a' 'it  Haiti  LI 

©19*'  Hoa   sxil  /uisi'  iiij-.f-Lis'l^^h  i-jB^l*   9iaii   JH-iil  axU    lo'i  £i»-s»7ooaib  *1 
£.S'^iiOoi  a^Ji.'E'^to  oiiS-  ax  sfixoj.j-..->iii  lo  aoWo^iq  «ji*   nl  l)9iiaa«9    ^siaa^^aq 

,am%»d&  sXofiiX  *rLBJba»l»b  fcna 
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(Furber  r.    Page.    143   111.    622)    and   tnat    the   eTidence   fails   to  prove 
this. 

Tiie   evidence   snows    t.iat   both  defeiidant   and  iiie    son  were   duly 
licensed  and  practicing  physician*,   the   son   jast   coinmencint^  to  prac- 
tice,   and  defendant    contributed  substantial   sums   for   the  equipment 
of  hi?    son's   office;    defendnnt  maintained   iiis   own    personal   bank   ac- 
count;  he  never  paid  his   son's   secretary  or  nurse,   never  at,reed 
to  pay  rent   nor   the    son's   accounts;    h^  never  JOjew   ol"   any  profits 
of  his    son's   practice   and  never   received    any    suare   of   tue  receipts; 
he  was  not  far.iliar  with   the  monthly  receipts   and  never  knew  where 
his    son  keat    a  bank   account. 

Aoparently  a   citation  was   issued   against  Dr.   Homer   3. 
Warren,    Jr.,   uron   the   jud  ment   against  him,   at  wjiicli   time  the  de- 
fendant  testified,      A  court    renor'^er   testified   in    tne   present    case, 
reading  from  his  notes   transcribed   in   the   citation   proceedings.    De- 
fendant  oblected    to    this   but   the   court   admitted   it.      In   these   former 
prooeedings   defendant   had   testified,    "Well,    I    should    aay  I  was   part 
partner  there,"   and   to   the  quest-ion,    "You  were  one  of  the  partners 
with  him  there?"   answered,    "Yes";    tnat  he    thougiit  he  was   to   receive 
one-third  of   the  -nrofits   there   if   they  were  earned,    but   tiiat   there 
were  no   profits.      Other  questions  were  put   to  hiia  in  wuich  the   ex- 
istence cf  a  partnership  was  assumed. 

Defendant   argues    that   this    shows   only   that    defendant  was 
assisting  his   young  son   to   get   started   in  his  profession   and  that 
the   relationship   canr.ot   be    construed    as    a  partnership,   u.aking  de- 
fendant  liable    '*or  oblifiations   incurred  by   the    son.      In   Teed  v. 
Parsons.    202   111.    4^Pi,    the   court    said: 

"In   partners   ip*  not    commercial    in    their  nature,    such  as 
tiiose   of   lawyers,    -doctors    an  ^   ottiers,    cctlled    'uon-tri*ding' ,  one 
partner  carjiot   bind   tie   other  by   the   execution   of  promissory  notes, 
unless   autuority  is   expressly  given  or  recofeniaed  by  ail  parties 
or  implied   from  their   general  business  habits,   *  *  *      The  partners 
can   only  be  bound  upon   proof  of   autaority,     md   the  burden   of  proof 
to    ^stabxisn    such   autiiorit:    is   UDon    the  plaintiff.      (Ulery  v.    Gin- 
rich,    57  111,    531;   Parsons  on  Partnership,   19 y,   note.)"  "* 


iis/fe  ©Tcaw  j^«  eijsi  i>«i.v  #ii«jE?ii#'tafe  ittecf  ^Ail;!'  iBw6ife  »&it*l>iv!»  ©liT 

Gii'jg  oi  g&l&a!92moo  itiM^t  «®a  ®Jft*   »«Kfti»i8-^jrtq  jciisi^ojs'tq  fine  J»»an90JtJ: 

-o.«   *a«cr  Xaiwa-xaq  asi^o  aiiti  irtsoija^^ni^iS  jnfifec»"tftJb    ;»oiTro  9*  aos   alii  'io 
j&S9^^  'X«v^aa  ^suttisti  io  x.'n&s»tQ^&  a*£io8   ulA  btsq  isirBn  ad.  liauoQ 

l^Aqi&a&x  9)ii3   to  »i6<3fie  ^ae  MviciaaT:  sovsa  rnij  ©ai^^o/iiG  a'noa   eld  lo 

»£  <zi»iaeil  .xd  ^rsflinja**  fc«w»«i  saw  a04#i8#j;&  «  itX;)-K«tjs^^ 
^ah  9dS  9mli  ii»iii.w  $43  ,aija  *«aii9Sf*  *aa«£sfeJBJt  »^*  Waif  ,  .ret.  ,ie»at«W 

,^j|f§M|jC  al      ,008  84*  "^rf  fei&'^^iJOEsl  (BaoW^^glXef©  t-  ■  ^j-afcciat 

ViS  4ow«    ,»nwf«a  rEl»xf;r   at   Xeis'srs^iaoe  "  " 

a'ssnj'wjg'eril     *  *  »   ,aii4Jiii  uanaaltijd  ^.■-  '-- 


In   that   case   a  rltnese   teatll'ied   tiiat   the  association   involved  was 
in   the  miture   of  a  partnerehip,   but   the   court   said:      "but  wnat   will 
constitute  a  partnerehiu    is    a   question    ol'   law,    r«nd   her   conclusion 
as   to   the  law   lid  not   establish   tne   I'act.    ***     One   essential 
feature,   whic.i  mu?t   always  be   present   to    constitute   a  partnership, 
is    that    it    is   formed   for  business  purooses."       We   are   of   the   opin- 
ion  that   tiie   elements  necessary   to   establish  a  pi,rtners'iip  were 
laeicing   in   tne   relationship  between   defendaiit    ind   iiis   son.      ^e  was 
merely   asaistiUfj   the   young  man   in   the   couwencement    of   the   nractice 
of  his  profession   as  a  physician. 

Plaintiff    compiains   of   a   statement   of   the   trial    court   rhen 
it    rult^d   against    the   objection   of   defendant   to    the   adisiasion   of 
the   testiiuony  of    the   court   reporter   as    to   what  was    caid   by   defendant 
at   tile   citation  proceedings.      The   court   ruled  v/ith  plaintiff  as   zo 
adaiissib  ility  but   adued,    "But    I    cuu  not    saying,   anything   about    tne 
weight   the    testimony   is    entitled    &o."      There    is  no   proof   tast   tne 
trial    court   failed    to   five    the    testiit-ony   the  weight    to   v.hic::    it    is 
entitled.      Ihere    is  no   i^erit    in   plaintiff's  point. 

Upon    the    evidence   adduced  we  held    t   a:    tue    trial    court 
was    correct  in   its   fin<Ung,    hH'I    the   Juc'.iuent   is  affirired, 

AFyiPJtl'.D. 

O'Connor,  P.    J,,    and  fcatchett ,    J.,    concur. 
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'Sii%0  sf(*  't©  ST8  ©W       *  .ee^c«rsctfC[  sesaiai/cf  til  fc«flnot  si   ti   tsdt   al 
«ii«ir  sii     .ji©5   Bifi  bn£  *rtjeft£tal6fe  fra>«»w*9Cf  (jiilenolc^jBlsT  eii#  ai  sflljiasX 

vU»£Lw  ^-jwoo   X;?!!-!*   Sff.t    t©   >tii3fs«» .taj  3   £    to   aaJ:i*.lQ£fioo   T-ti^alfilli. 
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JOE  KAttlJsSKAS,    et    -a,,         /          ]  .   )  f 

Aopellees,              /  ;•   )/ 

/  /      y     APPgAli  FR^lt  CIRCUIT    COURT 

/y^  / )           OP  cooi^  coui<TY. 

rtUJulL.  CKPAUShia   et     a.  ,      ""  /    ) 

Appellees.  )    y' 

)^'>QQ   =-  A     -  '^^  -,^ 

On   the  Apneal   ol"   uEORGE  h,   ARCHER,      )     ^  t^    ?J>    -a.  .  n  • 

Appellant.  ) 


iAH.    JU3IICB  McSURSLY  DELIVERED  THE  OPILIOK   OP   THE    COURT. 

Tills   is   a   conijanlon   opinion    to  i'io,    39678,    in   wliicn  sui 
opiniou    ie   i"ile4   this   day. 

This  case   irivolvee  the   claim  of  Grorge  h.    Archer,   holder 
of  thf    second  mortt^age  referred   to   in  our  opinion   in   tuat   case. 
Wh*»n   the  pro^f^rty  was   convf»yed  in  December,    19  23,    to   Gepauskis, 
it  was   8U"b.1ect  not   only  to   the   first  mortgage  of  ^10,000  "but   to   a 
second  ^ortpage  owned  by  defendant  George  B.   Archer;    in  August, 
1929,   whexi   there  was    a  balance  of  i>6500   due   and   in   default,   he 
agre***   to    cancel   this    second  mortgage   in   exchange  for  new  notes 
of  $6500,    secured  hy   a  new   junior   tmist   deed   on    the    same  property. 
As  TDart   of   this  traiieaction  Frank  Gepauskis   aifined   and   delivered 
an   affidavit   to    induce  Archer   to    accept   in   lieu   of  the   old    second 
mortgage  new  notes    secured  by  trust  deed;    in   this  Gepauskis   re- 
cited   t-f  -ouTno^e.   of   the   transaction;    that   the  new  mcrtcage  was 
to   take   the  ^iiace   of    thp  old;    that   the  affiant  was  not  inarri.?d 
■but  was   a  bnchelor.      The  sole   consideration   for  the  n»w  mortgage 
was   the   csuicellat icn   of   the  old  one.      The   transaction  was  merely  a 
chaiige   in    tne   form  of   the   security,   no   n  -w   money   consideration 
"being  givem. 

The  master   lound  that   the  Archer  mortgage  was  merely  a 
substitution    for    the   old   second  morttjate   and   tnat  he  had   a  valid 
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^  i^     «li.- ^    O  ^  W>     (      ,irSSOaA   ,>i  SEQHOSiO  'to  f^wo^A  *W  art) 

.r.^b  9lsit  ho  lit  ^^.,1  aolniqo 

.h«'i«vil9Jb  has  h&^iltt  a*:^«i/£QsO  iLosjiU  aoJt#o.sa£U'.i;J-  sj:d.t  "to   ;fificr  bA 
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Bjsv  9,ijsy;^'xoxe  wan  pii*   $jsn7    ;ao}i ii>Baa&it  <°>rf*   'to  ssoqiucj  9Cii   ftsJto 

s-yag*"sora  w«a  siid'  lo't   ffoi^at^^iaaoo   »Xo8  ft^T      .loisrioBcT  a  ssw  ifjurf 


li^n    subject   tc    the   lien   of   the    I'irat  mortf!,age   and   superior  to 
the   dower   rii-iit  of  .vnna  GepauaJcis,      The  Chancellor  sustained  ex- 
cept ionp    to    thie   oart   ol'   the   decree   arid  held   txi:\t  Arclier's   lien 
was    eubordinite   to   Anna  Cepau3i..i8'    dower    ri^^iit, 

For  the   reasons    ntated   ixi   our  opinion   in  bio.    39678,   vre 
hold   that  when  Archer  accepted   a  new  Hiorti^at^e   in   sahstitution   for 
his   old    one,    he   did  not   lose  nia  position    ol"    priority   over   the 
dower  right   of  the   defendant  Anna  Gepauskis,      We   therefore  reverse 
the   decree    ini   reiuand   the   cau^e   vith   directions   to    enter   a   decree 
in   accor.iance  'vit-i  the  — .eter's    report,    fiudin^   that    tis    to    the 
premises  desorihed   in   the   second  hiorti^a^e   George  x-,    Arc^ier  has   a 
liej:i   ior   the  unpaid  b&.lance   superior   zo    tue   dower  iit,iit   of   the 
defendant  Anna.  Cepaus^is, 

REVERaSD  MiB  REkAliDICD  'TITH  DIR-^CTlOiiS, 

O'Coniior,  I.    J.,    and  itatchett ,   J,,    concur* 
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GIRO  LAi^DISE    et    al.    GSORGEv 

HARDliMU   AivD  t-Aftll^  H,   aExmniELLY,    'i'rasteeeol'   Consumers) 

Company,    a   Gorooration  , 

InterYeiiing  Petitioner*,  ) 

Apnelleeg,  > 

B  i>    tJ     -^*n.«     V?  ^. 
Ut,    JUoTICE  Mc SURELY  DELIVERED    THIi:   OPIiilOK   0¥   TEH   COUET, 


This   is   a  foreclosure  procepding   in  whicii  a   receiver 
ordered    coal    iroia   Consumers   CoHipany   l"or  ase   on    the  preaises   in- 
▼  olved;    taere  was   a  balance  ol*  #163.75   due    I'o  r    this,    Aniicn    the 
oourt  ordered  piaintiiT   to   pay,    and   also  made   it   a  lien   on   the 
premises,      Plaintii'l'   appeals   I'roui   this  order, 

Plaintil'f   I'iled   the   complaint   to    foreclose.      December   7, 
1931,   liubcrt  Ranee  was   appointed   receiver  ol"    tiie  prei^iises   des- 
cribed  in    the    complaint,    witu   the   usaal    oowers   ol'   a   receiver,    to 
collect    rents   aad  to    maintain   txie  premises. 

January  4,   1932,    on  petition   of   the    receiver,    the    court 
entered   an  order  authorizing  him  to   purchase   cal  needed   to  neat 
the  buil-ling;    also    electric  li^jht    and  water   and   to    eiuploy   a   jrinitos 
October  6,   1932,    decree  of   foreclosur*  was   entered   findinj,  there 
wae   due  plaintiff   the   eum  of  $20,735.      i^o    report   of    nale   appears 
in    the   record   but    from  an   answer   subsequertly  filed  by    olaintiff 
it   appears   that    in  March,    1933,   he   received   a  nuit    claim  deed   from 
the  owners  of   the   eouity  of   redemption    and   took  oossession   of   the 
preBises   and  has  been    in  possession    pirce    that    time. 

August   25,    19  33,    the   receiver  filed  his     final   aocom-.t    £-ad 
report.      It   is   in    iteniised   form,    showing   the  disburseuente  in 
detail.      It    shows  a  number  of  unpaid  billc   aggregating  |531,82, 
afflong   which   bire    items   of    coal   purchased   from  Consumers   Company 
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~s3>.f>  seeljis^e  exU   'to  Tt»vl©o»i  JhsJaioqcr*-  sa'^y  asnsfl  d^rtscfaii  4XS6X 
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ag^reg^tint,   yia3.7b,      Septeii^ber  1st   plaintilT  I'iled  his  objections 
to   the   final   report. 

June   13,    1936,    a   stipulation  was    f^i^ued  by    tiie   accorneys 
for    l.he  receiver   jind  I'oi'  nlaintil'l",   wnerein  it  was   etioulti.ted  and 
agreed   txiat   the   iinal   report   oi'   the   receiver  filed  august   25, 
1933,    "be   and    the    sai'ie   is  nereby   confirraed   and   approved    in    eyerj 
rcBpect, "     On   tlie    same   day,    June  13,   19  36,    axx  order  waB   entered 
on    this    stimulation,    conf iriiiini^   and   approving,,   the    receiver's   re- 
port,   an-i  he  was   diacharfc;ed  as   receiver  and  his  bond   cancelled  and 
•urety  discharged. 

i'arch  19,    1937,    a  petition  •«^•as   liled  lay    the   trustees  of 
ConBumers   company  alleging  tiiat  Ranee,    as   receiver,   had  purcnased 
coal   from  petitioners  for  use   sind   consumption   in   the  heating  of 
tlie  preLiisas   in  pursuance  of  an   order  of   court;    that   the  peti- 
tioners had    sold    and   delivered   tue   coaQ.   during   the  months   of 
Octob'^r   and  i)<ovej..ber ,    1932,    .^nd   there   is  now  due  for    tiis   the 
•UDi  of  vl33,75;    tli.it   thr=i   record   in   the   case   did  not    indicate   that 
a  sale  had  been  h-.vd  under  the  decree  of  foreclosure   entered  October 
6,    1932;    that    the   receiver's   final   account    showed    the   indebtedness 
of   1133.75   due   Consamers   Company  and   that    it  was   unpaid,    and   the 
report  and  account  was  approved.      The  petitioners   asked   tnat  the 
plaintiff  be   directed   to  pay   tills   amount   and  that    it  be  decreed    to 
be   a  lien  on    the  premises   and   the   rents, 

i^arch   ?5,   1937,   plaintiff  filed   an   answer   in  vnich  he 
alleged   timt   the  property  had  been   sold  under  the   foreclosure   decree 
on  KoTember  2,    19  32;    that   a  master's   certificate  had  been   issued   to 
plaintiff  as   thp  buyer   anc"    that  there  was   ■■-   deficiency  of  ^564.57 
due  plaintiff   after   the    sale;    that   thereafter   the   owners  of   the 
equity  of  redemption   cony vyed  to  plaintiff   this  equity  in   satis- 
faction of   the   decree  and   that  plaintiff  hy^s  been   in  possession  of 


■%*ti^n^   ax   ^sVesioys  JbKw  hBuni'laoQ  ^a's>a9ii  el  sxoss  oxxJ  &fi«  scf"    .JCGI 
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the  premises   since   that    time.      The   answer  denied   the   juriediotlon 
of   the    court    to    enter   any   order   e;..cept    the   order   satisrying   the 
decree  nf   forecloBure,     tnd  denied   taat   the   court  uad  ,1urisdiction   to 
enter  any  order  on   the   int'^rvening  petition. 

ii.ay  14,   1937,    alter  ue&ring   the   court    entered   an  order   set- 
ting forth   the  foregoing  nroceedinga,   finding  that  plaintiff  hae 
■been   in    "Possession  of   the  premises;    that    the   receiver  has  no   funds 
with  '^bich  to   oay   the    claim*  of   tne   interveners ,    an-i   it  vas   adjudged 
that   plaintiff   should  pay  the   amount   due   them   ari;^    they   snould  have  a 
lien   upon    tlj.e   prejuises   for   tiiis   a^uount.      Plaintiff   appeals   from   this 
orfler. 

Coui.s?el  for  plair.tiff  have  presented  a  mass  of  propofiticns 
and   citations,    far  in   excees   of  rhat   is  required   to  pass  upon   the 
queeticn   presented. 

It    is    evident    t^iat   when    the   receiver  was   discnur^ed,    June 
18,   1936,   no    arrangCi'.Fnts  were  ,u:Ae    cc   i:^iscnarge   the  detts   in- 
curred by   the  receiver   Ir.   the  K.ainteniJice   of   the   property.      Appar- 
ently  it  Tras    ii.tended    to   provi(^e   I'cr    theee  y?iieii    the   report   of   a    sale 
was  made.      Contrary   to    the   custor^ary  procedure,   no    report    of    ft.le 
was   filsd,      Plriirtiff  havin^^  acquired   the   equity  of  redemption    Svnd 
popsesslor,   of     he  pre:  ises   did  not    see  fit   to   file   any  report   cf 
sale.     He  nor   claims   that   the   court  hud  nc   juriediction   to   i  al  e 
him  or  the   property  liahle   for  the  unpaid  till 3  of  the   receivf>r. 

The  petitionere  were  not   parties   to   the  original  proceedinga, 
and    the   decree   of  foreclosare   entered   could  not  V.in?    tliem,      Wherx   a 
decre-T^   is   r«»ndered   in   an   equitahle  proceoding  it   dops  not   terminate 
the   Jurisdiotion  of   the   court   until    .ill   ot/ier   andisijosed  of   collateral 
matters  ave   deteroiined    said    aetcied,      in    the   reoent    case   of  ^irS'_Jiat. 
Bank  ▼,   Bryn  mawr  Jseacn  ^Idk.    ooro..    365  111.    4u9  ,    it  was  held    that 
the  court  had  juriadiotion,    after  decree,   of  a  corumittee 'a  plan  of 
reorganisation   although   the   committee   aaked   xae   court   to   aasame   such 
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Id  d'foq&'s  '^cns  aXi'i   o+   til  996   *©a  hkh  a&nl-^Btq-  »'tt   'to  aoiaasasoqc 
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Jurisdiction   almost   a  year  after   the  entry  ol'   the  -lecree,    th^;  opinion 
saying;,:      "uo   one  will    contend   that   a  decrftd  for  foreclosure   is   the 
last    .jQd  only  order  or  decree   that   can  be  made   in    sacu  a  proce^^ding,  " 
See   also    iotten  v.    lotten.    299    111.    43;   Eay.ere  v.   Ad.ler.    248  111, 
App.    113,    125;   i^axer  v.    «.;hicatsO    Title  &  .Truat   Uo,  .    250   111.    Aop, 
486,      491;    Ghicafeo   Xitle   k  Trust   Co,   t.    Waldman.    238   111.    Apo.    21,    26. 

Until    the    court    confiriaecl.    the   report   of   the    foreclosure    sale 
the    court   retailed   jurisdiction    to    carry   out    t/ip   tercis   of   the   decree. 
Levy   V,   i3 roadway- Carmen  -Bldg.    Corp.  .    366   111.    279,    283;    L-hultz   v. 
Milburn .    366   111.    400,    403.      Plaiiitiff '  s    suiRwer   to    the  petition   al- 
leges   t.'iere   was   a   sale    and   deficiency.      Ilie   decree  provided   Liiat  upon 
the   conf innation  of   the  mastpr's   reoort   of   "ale   Siior/int,   a  deficiency 
a  receiver   ol"   tn^  premises  would  be    continued.       It    is   reasonable   to 
assume   tnat   if  the  master's   report  had  apprised   th«   court  of  a  defi- 
ciency  tile  receiver  would  have  been   continued   to    collect   the   rentB 
and   apply   the  proce6:d8    in  payt.ent   of   the   obligutions   of   the    receiver 
and   tne   deficiency, 

Xh*   Dortioi.    of    the   order   apoealed   from  ordering  pj.aintiff   to 
pay   petitioners'    claim   and  maiin^,    it   a  lien    on    the   pre/^ises   is   in    ac- 
cordance wita   tne  accepted  practice  in   equitable  procei'dinfes.      in 
Claric  on  Heceivers   (2d   ed.),    3ec,    6U(i),    i,    390,    the   author  st^ttes 
that    ;)nere   there    is  no    fund  out   oi    .;^ioh   receiveraiiip   expeiiSts    oan 
be   paid,    it   ip  th*  usual   rule   that  the  party  at  whose    iiist.xice   tne 
receiver  was   appointed   should  be   taxed  v/itii   sucli   costs,    in   the   some 
manner   as  when   a   receiver  i3  held    to  have  been   appointed   >vituout 
any  nrobable    cause.      Th?    cas'^?    cited    sup    ort    tais    3tate;uejit,      23 
R.    C.   L,    106,    ig    t-o    the   saiiie    "ffect,    statinfj;   tixat   oourts   itre  ves    ed 
witJi  larpe   discretion   in   dptermininti  toio    shall  pay   the    ooat   ol    re- 
ceivership,   accorfling   to    the   jUF.tice    and   equities   of   each   case. 
KnicKerbocicer  v.   Acivindley  Coal   Co..    172  111,    535,    ie   a  case   in 
point*      Xliere   the  MoLindley  Coal   coi^pany  furnished  coal   and  grooerles 
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to    the   receiver  of  a  hotpl  property  under  Joreclosure;    the   Inr elated- 
ness  ol'   the   r''Cf*iver  wa?    incurred    nftT    tne    scie;    tiie   receiver    ^-as 
discharfe-etl    and    the   Goal    conpainy   l"il<»d   cui   intrrveaing   peticion    e  Pek- 
ing payue:.t   of    the   ajaounts   ^uc   ir..      The   court   found   the   receiver  had 
no    funis    to   puy   these   and  helri   the  property  itt^olf  vras    or^ar^ieatle 
with  the  necessary  expenses  of  the  receivership.      Coux.sel    for  the 
interr^ning  petitioners   assert  what   seeias   to  Tdr   the   f^^ct,    t:i'i.t    the 
instant   order  appealed   from  folio  "s    the  l::.n^.,uafce   of    the  order   sus- 
tained in    the  Knickert'OC-ker   case, 

lioreover,    tue   etipui-ition   oi'   the  parties   approving  and    con- 
firming  the    receiver's   reoort    is   an   ai^iasion   of    tue    tratu  of   tue 
facts   contained    in   tne   report*      A3  is   said  in  yigii^cre   on  isvidence, 
(2d   ed,),    vol.    5,    sec«    2591,    "A  fact    that    is   judicially   admitted 
needs  no    evidence   from  the  party  "benef itixii-,   Dy    Lie   adiui?sion," 

Otaer  points    are  iXiade   and   cases   are   cited  by    coai.sel   for 
plaintiff  waioa   nre  not    controlling,      i'liix.tiif   received    the  rents 
from  March,    1933,    to    June,    1936,    'when   tne   receiver  was   discnarced, 
aSc^regating   a   sum  very  iTiUch  greater   tnaii    tae    to  lal   of   the   unpaid 
receivership  debts.      Plaintiff   failed   to   discxose, prior  to  his   ariswer 
to   the  petition,    tliau  .le  had  purcnased   the  property  at   the   foreclosure 
sale   ard    tlie   equity   of   reden.ption    from  tiie   owners   arid  had   entered 
into  poBECPsion   and   collected    ^he    rents.      It    is    only   just    thi^x  he 
and  the  property   should  be  taxed  with   the   receiver's   expenses, 
especially  when   the  receiver  was  obtained  hy  hiiu  in   the   first 
instance. 

The   judgment   is  affirined. 

O'Connor,   T.    J.,    andkatchett,   J.,    concur. 
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ajaw  i;avi9&!9.,T[  .!?xi4-    ;9XiB5  exi:?  -mi'^x.  b^'x'sianixi  saw  'x»ri»ot»T:'  siij[^  la  aesn: 
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eXcf^iSjicjrki  a^ew  *XXf3^fl  %i.T&i^(yxq  Bxh  bX^U  has  9^^if^  ^aq  xtt  s*ntr'l  t>a 
9iU  lo't  l&Qim&Q    ^.%i£ki%9VMo»^  BsLi  %o.  fiftaa9.«p;»  xxii»m»tr9M  erf*  dJitw 

,sa»si>iv®  no  s'l o/sjjiW  al  i>i:iis  at  aA     ^iio(i9%^sii  ai  b9nt£Stie6  b^qbI 

•%»%  iB'samoi^  x^  H^i^  ^■'iJi'  a%B&o  baa  s>b»M  9^js  eJ'aloq;  xbiH. 
8i^iW«-«jBtJr  j6«t190&i  TtMai-Biy,     ^saiXlQ't*H©o  tea  o^^  ritiii*  'llJ^iTalAXQ: 
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ex  rel,    ADAli  EOCZKOVmtl ,  RelAtor, 

for   and    in   'bchalJ'  of   ALBERT  BOCZiKf'/Siq^rx 

AppeJ^turit ,  I     y        1 

STAKUSY  B...GDAI;    and  iii^^^Jj^OOZKOWSiaL   JBOGDAli 

Appellees*  ^  k^     ^  -, 

SI.A.  62  7"- 

bR.    JUSTICB  MoSURELY  DELIVERED   THE   OPIBIGH   0^   TH2    COURT. 

Plain til'f   appeals  iroiu  an   adveree   judtB^eJat   iu  haljeaB   corpu^ 
procefidings   involvinfe,   tue   custody  of  a  minor  boy,   Albert,    ten 
years   of   a^e, 

Adaifl  Isoczkowski   filed  iiis  petition   in  ha,b eas   corpug  alleg- 
ing tnat  he   ie     the  natural   fauier  of  rtlbert;    tuat   liie  mother   is 
dead;    tnat  Albert   is      unlawfally  neld   and   detained  by   defendants, 
and   that   petitioner   is     a  fit   and  proper  person   to  have   the   care 
and    -uBtody  of   the   child  and   is   ready  and  willing    to   take  nin.   into 
his  noite,    wiiich  is   cojafortable  and  suited  to  nls   statioii   in  life. 
Defendants  ansvfered,    charging   tnat  plaintiff  is  not   a  fit  or 
proper  person   to  iiave   tne   custody  of  tiie   child;    that   the  uoanty 
court  of  OooA   county  in  adoption  proceedings  had  awarded   sole   care 
and   custody  of   the    Ciiiid   to    defendants,    fiudini,   that   plaintilf  had 
wilfully  abandoned  and  deserted  him;    that   the  CouTity   court   entered 
its   decree  after  a  full  hearing  where  all   purtiei  were  present. 

After  hearing  the   evider^ce  tlie   Oircait   court   ordered  the 
petiLioii    for  habeas   corpus   disialssed,    tne   child  was   remanded  to 
the   custody  of  defendants  and  the   court   furtuer  found   tnat   the 
deeree  for  adoption  entered  in    the  County   court  was  valid  suid  In 
full    force   aiid   effect.      Plaintiff  appeals  from  this   order. 

There  is  no   controversy  as  to   the  law  governing  the  right 
to   the  custody  of  the   child.      The  right   of   a  parent   is   superior   to 
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the   right  oi   any  other  nerson   il"  ne   ie   a  fit  person    to  have   Buoh 
custo<fy    ani    is   bo   circujistancftd  that  he   csui  provide   the  necessarias 
of  life   and  properly  maintain   and   educate   the   child.      This   right  is 
not   an   absolute  one   smd   it  may  te   divested  ty  the  paraiaount   right 
ol'   the   court,    I'or  ^ocd   and  EUl'l'iclent    cause.      Jne  father  may  by 
hie   conduct   forfeit  his   right,   by  proof  of  facts   to    ehow  that  he 
is  unfit   to  ptrforiL  the  duties  or  obligations  resting  upon  hiai  as  a 
parent,      Sullivan  v.    The  People.    ?24  111.    468.      The   adotjtion   stat- 
ute  is   for   the  4>fr.*=fit   of   the   child.     McConnell   v.  kcConnell^    345 
111.    7v,    73;     loti^ins  v.    ulfford,.   309    111.    363. 

Did  the  evidence  presented  to  the  trial  court  justify  the 
finding?  The  court  not  only  considered  the  teetiuony  and  deposi- 
tions of  witnesses  but  aleo  a  report  made  ty  an  investigator  from 
the  Go^k  County  Pureau  of  Public  Welfare,  created  under  chap.  34, 
par,  67a,  111,  Rev,  Stats.  1937,  i.o  objection  was  raade  to  tnis 
upon  the  trial.  The  record  she .s  t.iat  both  parties  consented  to 
tlie  court  taking,  the  report  into  consideration  in  determining  the 
case,  iiQpver  v.  Empire  Coal  Co..  149  111,  Ap?.,  258,  263;  3  Jones 
on  Evidence   (2d  ed, ) ,    sec,    1078. 

Albert  was  born   to  plaintiff's  wife  A£nes  October  23,    1926, 
in    Shazuokin,    Pa.      Deferdant  u  ary  Bogdan    is    u   sister   of  plair.tilf , 
and   the  other  defe:.'iant,    Stanley  Begdan,    is  her  husband.      Albert's 
mother  was  very  ill   aft^r    .is  birth,    anl   at  her  request  defen  (ants 
took   care   of   him   for  a   short   period,      Agnes  Boczkovaki   died   ^'hen 
the   child  was  about   tnirteen  months  eld,    uXiii  before  her  death   ex- 
pressed  the  wie.i   that   def«cd?jLnts    ehould   take   the   child   and   ruise 
him   as   their  own.      They    "id   so,    and  he  has  been   in    their   care 
ever   since   that   time.      Ke  T-ae   eleven  years  oi'  at,e  on  October  1'3 
1937,    und  has  known  no  other  parents  or  Locie  than  with  defendants. 

Defendants   did  not  hear  from  plaJntiff  until  more   than   a 
year  after  hie  wife's  death.      There  wa.   ample  evidence   tnat  plain- 
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tiff  was   frequently  drunk,      a   sister  -   not    deferdant  t  ary  -Bogdan,- 
testified    thnt  he  -.■i'ould  get   drunk  whenever  u*  got  a  ciiarice,     lie 
was   also   tiae  father   ol'   an   illegitimate   child  beiore  he  left 
Pennsylvania.      After   coniint   to  Chicago  he  lived  at   the  hou^e  of 
defendaritB   interim  itteitly  for   about   four  years   ar.,^    cbDntiuued 
hie   dr  Jiken  hatite.      ne  wae   on   relief  for  more   than  a  year  and 
never  n^arifested   any  interest    in  Albert   and  on   one   occasion  when 
he  was   seriously  ill  was   indiffererit   and   refused   to   eive   txim  any 
care   or  ruedicine. 

In   February,    1935,    plaintiff  married   a  widow   and   about   a 
year   thereafter  indicated  a  wish  to  have  Albert   corue   and  live  with 
theiL.      In   July,   1936,    defendants  filed   a  petition  for   tne  adoption 
•  f  Albert   ir,    the   County   court   of   Cook   county   and  plaintiff  was 
duly   seirved  rrith   smninons,    entered   an   appearance   and   filed   an 
answer;    after  a  conte3ted  nearing    the   court   on  Jfabruary  19,   1937, 
entered   a  decree   awarding   the   child  to   def '=iniant8, 

March,   1937,    the  present  petition   for  a  writ   of  habeas 
corpus  was   filad.      The  evidence,    including   the  report   oj'   the  in- 
vestigator for  the   County  Bureau   of  Public  'Welfare,    showed  that  de- 
fendant  Stanley  Bogdan  has  tteen    steadily   employed  for  more   than 
eight  years  past,  witn  an   excellant  record;    that  both  ne  and  his 
wife    ind  also  Albert   sure  members  of  3t.  Hyacinth's   cnurdi;    that 
Albert  has   a  nice   room  of  nis  own   in   tne  noxae  of  def  endai  ts  and 
all    the  clothing  a  cjiild  needs;   he   is  apparently  very  fond  of 
defendant  kr.  Bogdan,  whoi^  he   calls   "Dad"    and   they  are   companions 
in   sports.      The  kother  auperior  of  dt.   dyacinth's   school  where 
Albert   attends   stated    tiiat  ne  was   regular    in   attendarace   and   nly-ays 
comes    to    school   looking  neat   and   clean.      The   aseistant  pastor  of 
the   church   states   that  he  knews  defendants  well;    that   they  are  ^ 

good,   conscientious  people  and  take  very  good   care  of  Albert. 
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Abie   CGu   sel   l"or  plaintifl"  a^s   oJialyzed  tiie   atori.-B  ol'    tiie 
raspectlve  wltnessea   in   an   attempt   to    siiow   t^.^'c   the    dissolute 
habits  oi'  olaintil"!"  existed    aome  yoai's  a^o   arid   Ui^t   sirice  his 
■  econd  laarriage   ii^   19  35  lie  uaa  been    sober   arid   industrious;    that 
hia  present  vrife  had  sAUiple  means   anl   tliey  were   able   to   foive  Albert 
a  comfortable  noaie,      Tue   evidence  does  not    support   tnis  ploaaing 
picture,      i'or  inetai.ce,   plaintill"   stated   that  he  had  yroTJ£.e<\   lor   six 
Hionthe    in   t-it   Schulta   garage,    earxiing   ;27,50   a  week;    inquiry  at 
tiis  place  disclosed  that  he  n^d  teen   disc^iarged  after  worJcing 
there    six  weeics  becuuse  he   -lie   not   do    the  required  aino.irjt  of  .vork; 
the  manager  of   the   garage  also    stated  that  plaintiff  aad  requ?eted 
hiii;   to   say  to   ar.ycne  iiiaxiag  inquiry  t>j.at  he  Tras   still  ^'itli  them. 
The   evidftiice  also   eno'wed  that   in   the  .xoiue  of  plaintiff   there  vere 
only   two  bedrooms,    one  of   theni  related,   and  plaintiff's   BU^;,e?tioB 
vas    tiiat   as  he  worii«id  at  nitwit   the  boy  coul.l   sleep   v.itii  his  T-ife, 
It   also   deTeicped   taat   plaintiff's  preeerit  wife  aas   £oi:ie  little 
property  but  would  not  be   called   a  vfoman  of  wealth. 

There  was  aja   impressive   array  of  witneeees    testifying   to 
the   cottif  or  table   circuinstcinces  of  defendants   in  the  hoiiie  and   that 
their  tKttatjQient   of  Gilbert  was  as   if  he  were  tiricir  natural   cuild. 
The   trial   court  would  have  little  difficulty,   after   considering 
the   evidence  adduced  before  him,   in  ariiving  at   the   conclusion 
that  plaintiff  had   forfeited   uis  ri^ht   to    custody  of    tiie   child, 
whose  best  interest  would  be   served  by  awarding  hiji.  to   defa/idants. 

Plaintiff's   counsel    art^ues   that   the   adoption   decree  of   the 
CftUKty   court  was   void   on    the   ground    Chat    sections   2   JUid   3,    cn.ap, 
4,    111,   Rev,   iituts,    1937,   prescribe   that   one  ground   for  adoption 
must  be  abandonjiient  of  tiie   child  or  desertion   "fcr  iuore    than   six 
(6)   month*  i.ext   oreceding   tne  filing  of   t.ie  petition,"   and  that 
neither  tne  petition   in   the   County   court  nor  the  decrer  of  adoption 
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contain   tne  words   "six  (6)    uontna  next   preceding   the   I'ilin/,  of   the 
oetition,"      Ihia   is  a  captious   criticiwj.    Xne  petition   alleges   tiiat 
the    child   was   about  nine   years   And  nine  uiontaa   ol'    age  wa?n    tne 
petition  was   I'iled;    that  ne  Wjis   abandoned  by  nia  father  T»iien  he  wai 
thirteen  j^onths  old,    ani    taat   the  petitioner*  (defendants  here)   have 
had   tiie    sole   oare    aoi    custody   ol    hiiii   sixaoe    tnat    time,    I'or  aiore   than 
nine   years   last    oast,      Tne      decree   iiiids    tnat  petitioners   (defend- 
ants here)     x^ive  aad   oole    care   and   custody   of    the   ohxld    aiiice  AOTem- 
bar,    1927,      In  kcoonnell  v.   itcCorjneli ,    gup ra ,    the   court   quoted  with 
aoDroval   from  uookins  v,    (jifford,    supra;      "The  rit,]it   of  adoption 
is   not    only  beneficial    to    tiiose   l.Ti'-ediately   concerned  but   liltewise 
to    tae  public,      it    is  not    thff   ''ut;;  of   courts  to  brin^.   the  judicial 
Hiicroscope  to  bear  upon    such  a   case   ir   order  that   every  silt^ht   de- 
fect may  be  magnified    so    that   a  reason  may  be   found    for   declaring 
invalid   the  proceedings  under  a   oeneficent    statute   of   t^iis 
enaracter.      Courts   r%re  ;,ore   iuclinpd  to   abandon   tlie  old   rule  of 
strict   construction  and  to    olaoe  a  fair   and  reasonable   construction 
on   adoption    statutes,    to    the    end    that   the   adoption  may  be   upheld   and 
the   assumed   relationship    8ustain»?d.      There  laust  be    a   subataiitial    com- 
pliaTice   ^i  t.i  the   provisions   of   statutes   conferring  jurisdiction,   but 
the   construction   of   such   statutes   is  not    to  be   so  narrow  or  techni- 
cal   as   to   defeat    tue   intention   o:.'   tae   act   or   tiie  bei-eficial   results 
■•here   all   Uiat;rial    provisione   of    the    statute  have  been   coaplied  with," 

There  were  no    errors   upofi    the   trial    anl    the    findings   of   the 
court    are   abundantly   sup'^orted   by   the    ^viience.      The   order   is 
af  filled, 

AFFIRMED , 

O'Connor,    r,    J,,    and  iiatc/iett,    J,,    concur. 
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yR.    JUSTICE  ko3JR}iLi    DiLIViRED   TiS  OPIislCJii'   OF   THE    COURT, 

Defendant  'was   found  tiUilty   of  violating  an   ordir^aiice  of   the 
City  of  liivar.Bton  pro.i.i'bi  tin^,   the    sale  of   silcoAoiic   li-iaors    and  ^.'aa 
fined   -^200;   he   appeals.      The   only    I'Uestion    iuvolved   is   one   of   f^ct, 

i'lorence   Jones,   who    signed   tne   coi;iplaiiit ,    testified   t.iat 
defendant    ran   a   cIuTd   at   1910  '/est  Railroad   avenue   in  JJvu'.aton, 
Illinois;    that   she  ^ent    t.^ere  on   Sunday,  I^oveiiber  15,   1936;    t.-at 
•he  was    solder   a.-d  te^^an    to   play   cards;    aeverai    o  cxxer     'eo  >ie  were 
present,    including  defendant;    tiat    sae  ■boag.it   two   pints   of  '^aisicey 
and   several  "bottles  of  Tseer;    that   at   uibout   11   o'ciocis:   sne  v.'aa  drunk; 
she   called  h^r  ft\t-ier  who   caiue   over   to   tiie   clul)   djid  gave  her  money 
to   p-iy  -".hat   sh9   o^ifed    in    t.x'?   card   gaxie;    she    ataced    that  all   '.who   were 
playing  cards  ^pr"*   drinking, 

l-Ir.  Jonea  testified  tj:at  h^  rent  to  tJr.e  ciub  and  found  nis 
daughter  there  unt^er  the  influence  cf  liquor  aiid  urged  ner  to  come 
hoTTie,  wMcI'i   she   refuped    to   do, 

3erge.ant  Hanky   of    tiie  j:-van£ton  police   departiacJLt    ct-stii  led 
that   on   the   night   in   queation  i^orence   Jones   caiiie   to    tne   police 
station   at    -.bout   11:30   p.    ii..    in   a  hopelessly   intoxicated   coiidltion; 
she    told  him   she  had  been    t.irown   out   of    uxe    uiub   by    deien.lant   and 
her   clothes  were   torn   and   she  was   Ladly  bruised;    she   inforiueci   uim 
and  also   two   other  police   officers   taac   sue  uad   spent   tne   evening 
at    the   club    conducted  by  defendant,   had  bougiit  liquor   tnere   and 
■became   intoxicated  as  a  resalt  of  drinking   tiie  liquor  she  had 
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purcliased  at   the   clut.      The   two    otlier  police  ol'l'icer*  testil'ied  to 
the   same   eTleet. 

AS  opposed   to    this  two   employees  ol'   del'endaut   ^jr^d  two  mem- 
"bere   of   the  club  testified,      Xneir  testii^^ony   is   in   Bome   respects   oon- 
tradictory.      one   eu-ployee,   Doyie,    testiiied  that  no   one  was   drinking 
and   that  -o'lorence   Jones  was  not  drunk,    but   Uiat    sol't   drinks  were 
served   xo   the  uiejiiters.      One  oi'   Urn  otuer  witnesses   testiiied  that 
no  rel'resiiments  -ere    served   on   tuat   everxing,      ATiOtaer    exupioyee   tes- 
tified  that  Lies   Jones   appeared  to  x^ave  teen   drinking. 

The   trial  apparently  was  had  on  December  1,   1936.      The   re- 
port  ol   the  proceedings   is  in  i-arrative   lortri  and  was   approved  by  the 
trial   Judge   July  16,   1937,      In  his   certii'icate   the   court  relers   to 
the  long  delay  in  preset. ting   the  transcript   ol    the   evidence  and   cer- 
tifies  that    "many  important  facts   testified   to,   have,   of  course, 
been  oyerlooked; "   that   the   court   at   the   tiiue  ol    tne   trial   did  not 
beliere   some  of  tne  witnesses   lor   the  defense,    and  after  seeing 
the  witnesses    testify  the   court  was  of  the  opinion   tnat  defendant 
was  guilty  of   Uie   onarge.      The   certificate   states   tjtat  no   record  of 
the  proceedings  was  iuade   at    tne   time  of   the  trial, 

Defaridant's   counsel   argaes   tnat   tue   court   suould  not  have 
considered  the  evidence   of   t-xe  police  officers   as   it  was  nearsay. 
The   reoord    snows  no   objection  was  laade   to   tnis  upon    the   trial,    nence 
it  will  be  treated  as   competent.     Hoover  v.  Empire  Coal   Co. ,   149 
111.    App,    25d,      263;    3   Jones   on  Evidence,    (2nd  Ed.),    sec.    1073. 

The  prosecution    lor   tae  vioiatioii    of   an   ordinance   is   a   civil 
proceeding  and  a  clear  preponderance   of   ttie   evidence  iuust  be   si.own 
in    order   to    convict    ttie    lefendant.      The   trial    court,   who    saw   the 
witnesses   and  heard   them  testify,    is  muci.   better  qualified  to  pass 
upon   their   credibility  than   is  a  court  of  review.      We   cannot    say 
froTn  the   sta-.e.  ent   of  facts  presented  by  the  record   that   tue 
finding  of   the   trial    court   is  against   the  manifest  wei^nt  ol    the 
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evidence.      Tliie    is   especially  true  when    the   certii'icj.te  cl  tlie   Judge 
states   that   tlie   transcript    ,  oes  not    contain   all    the   evidence  pre- 
sented. 

We   see  no   good  reaeon   to   disturb   the   conclusion  cf  the 
court    iiid   its   judc-^aent   is   al'rirmed, 

O'Connor,   P.    J.,    and  Matchett ,    J,,    concur. 
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LSiO  DARACIUS,   Administrator  ol"   tJae^       )  /   /  £ 

Bstate   ol'  LffiOJsi   DARACIUS,   Deceaeed,/      )  \f  IP" 


Appellee,      /A  /I 

f^""?*^,,  )  r  ^'PKAyfROk  itlklCIPAL    COURT 


)  OF   CHICAGO. 


ALZBIETA  KLIMOWICZ,  \ 


Appellant.  ,         OQ    - 
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MR.    JUSTICE  MoSURSiT  DBLIVIilH3D   THE   OPIIhIOS   OP   THE    COURT. 

Suit  was  brought   against  defendant   on   a  proxaiseory  note 
and  her 
•  igned  "by  h?r/iiu8band,    Charles  KlimowicE;    upon  trial   plaintilT  had 

a  Terdict  for  $1853,    and  defendant  ^peals   fziom  the   Jud^ent  for 

this   amount.      Pending  the   action   the  orl^-inal  plaintiff,  Leon 

Daracins  died,    and  hie   son  Leo,    adu^ii'lstrator  of  his   estate,  was 

substituted  as  plaintiff. 

The  note   is   dated    July  1,    1931,    iij    tiie   amount   of   ail700, 
with  interest   at  4  per   cent,     payable   on   demand  at   the  office  of 
Charles  Klimowlcc  &  3on,    111  East  108th   street,    Chicago.    Charles 
i.limowic2   is   dead   and  plaintiff   seeks   to   recover   against  uis  widow, 
the  defendant. 

Plaintiff   says  defendant    signed   the  note   as   an   aecoounoda- 
tion  maker  at    the   same   time  her  husband   signed   it.      iier  defense   is 
that   she   signed   it   souie   time  after   it  had  been  executed  by  her  hus- 
band and  had  b«en  delivered   to   and  accepted  by  the  payee.      She 
denies   that   she   ever  received   any   consideration  for  her  signature, 
says   the   indebtedness  was   solely  that   of  her  husband,    Charles,    and 
that   she  is  under  no   legal   obligation   to  pay  the  note. 

Ko  brief  has  been  filed  in  this  court  in  supoort  of  plain- 
tiff's  Jud^ent. 

if  defendant  signed  her  name  to  the  note  al'ter  it  had  been 
made  and  delivered  to  take  effect,  and  there  was  no  new  considera- 
tion  for  her  undertaking,    she   is  not   liable.      The  original   considera- 
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tion  will  not   in    eucn   oase  !»•  a  consideratien  for  her   signing, 

jilein  T.    Currier.   14  111,    236,    238;   Davie   v.    Smith.    29    I.wl.    App. 

313;    C^ood  V.   Martin.   95  U.    6,    90,    94;    44  L.H.iV.    (ii.o.)    482,    i*ote, 

citing  many  Illixoia   oases.      CharleB  iilimevids  in  his  lifetime  was 

engaged    in   the  real    estate  brokerage  and  mortgage  loan  husinees; 

in 
depoeits  Toy   oustoiJiers  were  made   with  him.      I'here  is/evidence  a  laaf 

from   a  hook  kept  by  him   stiowing  that   in  1913  Leon  Oaracius  deposited 

i>1000  with  him;    that  he  was  paid  interest   on   this   amount   and   that 

on   or  about   July  1,   19  21,   Daracius  deposited  with  iilimowicz  an 

additional   $700,   making  a  total   deposit  of  $1700;    at    that   time 

Charles  ^LlixBowiea   gave  to  Daraoius   the  promissory  note   in   question, 

dated    July  1,   1921,    promising  to  pay  on   demand  the  H700,      There 

was  believable  evidence   that    these   circomstances  gave   rise   to   the 

note,    although   tiie   adiuiuistrator  testified   to    the   contrary. 

About   a  month  or   six  weeks   thereafter  iar.   Daracius   came    to 
the  home   of  Mr.    and  Ifirs.   Ulimowice   and    saij    that    the  note  was  not 
good  without    the   signature  of  Mrs.   Ulimowiez;    there  ^as   some  argu- 
ment  about   the  matter  but,   Daraoius  insisting,   ^-limowicz   asked  his 
wife   to    sign   it;    she   at   first   objected,    saying  that    she  had  re- 
ceived notaing,    as   it  was    solely  her  husband's  business,   but  was 
finally  persuaded    to    sign   it. 

As  against    this  Leo  Daracius,    the   administrator,    gave  testi- 
mony which  is  difficult   to   accept   as   the  truth,      i'or   instance,   he 
said  he  was    eight  years   old  in   July,   1921,    and  one   bunday  morning 
at   tiiis   ti:ne,    coming  out  of   ohureh,   he  heard  J^^r.   jQimowics   ask  his 
father  for   a  loan;    that   they,   with  Mrs.  itlimowicz,   went   to  iirs. 
Klimowica's  home,    h-swi   a  drink   and   talked    the  matter  ov^r;    tnat 
his  fatner,  Leon  Daraoius,    said  he  would  give  kr.  iU.imowicx   the 
money,    and  witness  went  with  his   father   to   the  Pullman  bank  one 
•renlng   and  his  father  drew  out   ^1800;    that   they  subsequently  nent 
to   the   office  of  U.iaowic«,    and  Charles  Alimowio.  and  his  wife 
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Alsblets  then   and   there   signed   the  note  and  his  father   ooanted 
out    51700   in    cash.    Althoug.i   the   trial  was  nearly  sixteen  years 
t'lereal'ter,  he  rememhered  distinctly   that  uin  father   counted  out 
the   currency  ^iven   to  iilimowicz,    and  he  descrihed  the  denominations 
as    ten,   twenty  and  live   doll-.r  bills;    that  he  remeiubers  he   came 
hoine  from  sc.iool   that  day  arid  went  with  his  father   to   ivdijaowioz 's 
office.      There  vas  believable   evideiice   Uiat,   tne    scnool  was  not   in 
session   at   the   time,    July  let,   but  was   in   siuomer  vacation.      There 
were  many  other  discrepancies   and  iiuprobabilities   in   the   testimony 
of  Leo   Daracius,      A  verdict  based  on    sue.,  unhelievable   testiiuony 
should  not    stand, 

However,   a  further   consideration   calls  for  a  reversal   of 
the   jud£iirient  without   remanding.      The  note  was  payabli  on   demand, 
dated   July  1,   1921,    and    suit  was   conuaenced   September   5,   1935, 
Defendant  pleaded   the  ten  year   statute  of  limitations   and  upon 
trial  moved    the   court    to   instruct   the   jury  to   find   for   the   defend- 
ant  on   tue   ground  that  more  than   ten   years  had  elapsed  between   the 
date   ol'   the  note   and   the   commencement   of  the   sait,   wiiich  motion  was 
overruled  on   the  ground  that  defendant  had  paid  interest  on    the 
note. 

In  her   stateir.ent  of   defense   defendant   admitted  that    she 
had  paid  interest   on   the  note  until   about   July  1,   19S5,    cut   alleged 
that   she  paid   this,   not  because   she  was  legally  obligated,    but  be- 
cause  she  believed   she  was  morally  obligated   to    do    bo   to   protect 
the  good  name  and  memory  of  her  deceased  husband,      iihe  also   denied 
that   she  was   indebted   to    olaintiff's   intestute   in   any   sum,    denied 
that   she   delivered    the  note   Jor  a  good  and  valuable   consideratioa, 
and  denied   generally  any  liability. 

Defendant   testified  that    in    January,    1936,    after   tne  death 
of  her  husband,  Leo  Daracius     resented  the  note   to  her  and   she   dis- 
claiined   any  liability,    telling  him  that  her  husband  got   the  money 
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and  not;    she;    t  lat  i-eg  wauited  ner   to    sign   a  new  note  'becau'ie    the  eld 
note  wa«  no   c<ooi  any  laore,   but   sue  declined  to   i^ive  a  na^  not<». 
It   slaould  be  noted  tnut   tJais  interview  took  pi  ace   al'ter   auit  was 
commenced   and  it  was  not   denied  upon   the   trial.      Standing  alone, 
the  pajnnsnt   of  interest   on   tiie  note   alter   the   statute  ol'  lifaitaF- 
tiona  had   run  would  "be   construed  as   recogriiaing  her  oblitj  ition   on 
the  note   and  would  liJt   tiie  bar  ol'   the  statute.      Lyman  v.    2.earing. 
137  111,   App,    361;      But  wheif*   sucra  payiaents  are   counied  with  a   lis- 
claiiner   of  liability   on   the  note    they   cannot   be    relied  uoon   to 
revive   the   debt,      Kallenbach  v.    Dickinson,   100   111.    427;   McQrew  v. 
i'orsyth.    30   111,    596;   Miller  v.    Cinnamon.    168  111,    447,    455.      The 
general   rule   is   stated  in   37  C,    J,    1119:      "It  would   appear  to   be 
the  better   rule   that  the   entire  acitnowledtoiaent ,   whether  verbal   or 
written,  muet  be   considered,   as  well   the  parts  wiiicn  qufi-iify  or 
negative   as   those  which   seem  to   admit   the   i.ebt,    and  that   the   credi- 
tor will  not  be  per«itted    to   accept   an   acJaiowledgaent   and  reject   a 
condition  or  qualification,"     And  at   page  1116,    sec,    596,    of   the 
same  work  it   is   said:    "**   Ux  order  to   revive  a  deot  by  an  adodssion 
in  pleading,    there  must   ordinarily  be  implied  from  it   h  recognition 
of  a  subsisting  obligation   and  a  willingness   to  pay,    otnerwise   it 
is   insufficient,"     These   statements  are   supported  by  num^^rous   ci- 
tations. 

Payments   of   interest  by  defend-int    appear  only  in   her 
statement   of  defense,    in  whicii  she  disclaims  all  liability  on    the 
note  but   asserts   that   these  payments  were  made   "to  protect   the  good 

name   and  me^-.ory  of  her  deceased  husband,"     We  mup,t   conclude,    there- 
fore,   that   there   is  no   evidence  of   any  payment  by   defendant 'after 
t.ie   statute  had   run  j^ade   wlt-a   tne   intention  of  recog.-izing  tae   debt 
as  her  obligation,    and   the  payments  of  interest  under   such  circum- 
stances were  not   sufficient   to   revive   tne  note.      Recovery  on   the 
note   is   t  lerefora  barrel  by  the   statute  of  ILuititi.ns. 

ior  the   reasons   Indicated    the   judfjuent   is   reversed  without    re- 
manding the  cause. 

RBViSRSSD. 

O'Connor,  x^,    J.,    and  katchett,    J.,    concur. 
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JOHl.  k.   iiO^FiJOi,   Txeidlng  as  ilOl^liAlf 
l!ll.;:CTRIC    CC'f^.-UY,    not    Ir.c., 

( Complain unt)   App«3£lant, 

-iColT 
T8.  *V.-^  /       x'"'        )      V^'UHl'  OiP  COOK   COUInTT. 

LAKJi  VIEW  AVEi^UE  BUCDIKG  GORPOHATION, 
6  Coroorntion,  aVEHY  BRUrPfi^GE  CClTAiTY, 
a  Corporation,   et  al., 

(Defence  ants)      Appellees 

and  Cro88-Appellanta,       OQ^^T     A        /^O^"^ 

AiK,    JUSIiCli  JtAXCilBIT  DiiLHVis;HBD  IKS  QVlUlQi,   Ojj'   IHE    (JOURT. 

On  Lay  9,    1923,    complainant   I'iled  his  till    to   foreclose  a 
mechanic's  lien  under  contract  Eade  ty  him  with  Avery  Brundage   Com- 
pany,   a  corooration,   oi;    Bepter;:ter  2,    1926,   whereby   olaintllT  fttt^reed 
to   furriieti  and   install   certain    -lectrical    viriCiS  applianeea   and 
equiomtnt    in   a  b  dlding  beini   ar^ctpcl  on   tiie  proaioea    janwn   ae 
2432-42  Lakeview   aypnue    in   Chicago,      The  Avary  Jiruud  sge   coi'iparay   '»'&• 
the  fTftn*ral    contractor  for   t  ie   erection   of   tUe  luilding,   r/i.ic.    is 
one   of  the  largest   narthient  "buildirt.8   in   ChicajiO,    oontair.in^-   more 
than   700  rooms.      By   Vv.^   contrnct  plaintiff   atreel   to   furi  ish,    da- 
llvT   •■^n^    install    complete   in    h-^qtj   rr3p<^ct,    or.   or   ■b<»'fore   th*  9th 
of  Aoril,   1927,    "all   of  tv^e   electric  v-ork   reciaired   for   tiie   construc- 
tion  amd   couipletion*   of   the  tailHng  according  to    specifications  of 
RisariaB  A;  Hlrechf eld ,    architectE   in   chargs,      Tne  orif^inai  price  nar;.ed 
was   ?52,20C,  Thlch  after  T:iricu8  modif ioatione  of   tlie   specifications 
had   tisen  mri^Je    it    is   agreed   was   reduced   to  $46,620,      A   copy   of    the 
contract   is   attsiohed    to   the  bill.      It   consists  of   62  paragraphs,    and 
provides  aiLong  othrr  t   inga   tnct   the   sutcontraetor   8:j.a11   abide  by 
the  general    conditions  ir    the   arcuitecte'    specifications   so   far  as 
they  relate   to  his  ^ork;    that  wiisn   any  proviiion   ol    tie    contract   is 
at   varisnes   ritn   the   plane   ond   specifications,    the   contrnct    ehall 
go-vsrn;    that   the  general   contractor   shall   fun. ish  dravintis  or  expla- 
nations  as   a  ay  be  provided  by   tne   architect   to    detail    aiid   illustrate 
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the  -rork  to  "be  done;    tJiat   the  general   contractor  may  make  any 
a'^ditionB   to   cr  alterations   or  deviations  I'roc    the  drawing:?   or 
specificatione  "without   irvg.lidatin^,   tiie   agreex:  ent ,    and   tliat    the 
fair  value  of  the  work  added   or  omitted    sliall  he  coiiiputed   and  the 
8x:our;t    ec    recertained    Fiaali    I  •■=   added   to   or   deducted  fro'-   the   con- 
tract  price;    that  no    change,   however,    shall   he  raade    except   upon   a 
written   order     roperly   signed  hy  the  general   contractor  or  his 
aut:iorized    af  ent ;    tfLr-t    the    suhcontractor    shall   i^ot   sublet  his 
contract,    shs,ll   comply  with  ordins'.nces   arid    statutes  vvhich  provide 
for  the   inspection   of  his?  work  hy   the  architect   and    the  general 
ccntr&ctor;    that   the   suhcontractor  waivee   the   requiret  onte   of 
written  notices;    that  no   aE!3it,nEieiit   of  the   contract   or  n:oney  due 
under   it    car   he  cade   without    the  writtei;    cor.;  en  c    of   the   gen<^ral 
contractor.      The   contract   expressly  provides,    "All   previous   com- 
munlcatione  h^trreen  the  parties  hereto,    either  oral   or  written, 
are  hereby  abrogated   and  withdrawn,    .and  this   agreecieiit ,   together 
with  the   st)pcif icationa   and  plane  referred  to  herein,    constitutes 
the  whole   contract  between   the  parties," 

The  bill    'rflleges   that   complainant  began  work  under  the 
contr-ict   on  Septembex  13,    1926,    .in-j    completed   the   ea^ae  on  February 
8,    19  23;    that   extra  and   additional  work   -and  material  were   fumisa*d 
to  the   amount   of  1^6423,72;    that  pay/iients  under   tie  contract  were 
made    to   the   amount   of  ^41,250,   and   that   there   is   a  b^il  ii.ce   due   of 
$11,793.72;    that  notice    of  lien  was    served   on    tae   architects    ind   on 
the  orner   on  ^uaroh   31,   1928.      T)ie   bill   prayed    for  an   accounting, 
foreclosure    and    aale. 

The  Av«ry  Lrundage   company  answered  admitting   the  execution 
of   the    contract    anl   that   it  was   the   general    contractor.      It    averred 
that  on  I'aTch  16,    192  ■,    it  had   filed  with  the  clerK  of  the   Circuit 
court   a   clain   for  lien  against   the  owner  of   the  pre   ises   for   the 
aaiount   cf  ^536,960,93.      The   answer   set  up  no    specific  affiritativa 
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defense   tn   the  plaintiff's   claij:    for  li**n.      The  rlefendant   o^vner, 
the  j.akevi»»w  Avenue  Building  Corporation,    answered  that   it  leas  not 
informed   as    to   the  matters  alleged*      The   caune  'vaa  put   at   i:-sue 
onfl   referred   tc   a  epecial   comr-iesionpr,  who   found   lor  the  plain- 
tiff   rn^   that   -plaintiff  va?    -ntitl<"d   to   a  lien  for  the    sum  of 
*10,045.SP  «ith   inter'-st   at    5'^  from  Fetruary  a,   1928,    an"    costs. 
C"b,1ections   filed  were  oTerruled  by  the   commissioner.      Thereal'ter 
on  motion  of  the  Brunr^age   cocpeiiy  an   order   for  rereference  to   take 
additional   evidence  was  grantfd,    and   the   coEinissioner ,    aft^^r  taising 
euch   evidence,    filed   a   Buppl^ir ental   report    in    8uc8tar,ce    tc    the 
effect    that   the  findings  and    recor.aendatiors  of  the  orli-inal   report 
dated  JSoven.ber   29,    1935,    ar.d    Tiled    JHriuary   21,    19  36,    stand.      The 
cause  was  heard  "by  the   chancellor  uoon   exceptions    to   tiiese  renorts 
and   a   decree  was    entered  Fehruary  15,   1937.      Xhe   exceptions  of   the 
Arei^ir  Brundage   company  wwre   euctiinpd   as   to    certain    claimed   items, 
an'^    tlTP>    court    found   that   plaintiff  was    entitled    to    a  lien    in    the 
amount   of   "^3662,41    only,    and    th-^t   the   coste    should  he   aprjortioned. 
From   that    decree   nlaintiff  has    apoealed,    contending  he   should 
have  teen   given   a  lien   for   the   full    amount    claii.ed.      The  Arery 
Brundage   company  has  filed  a   cross-appeal,    contending  that  plain- 
tiff   is   not    ^n titled    to   any  lien   at   all. 

The  building   involved   is   owned  hy   the  i-akoview  Avenue 
Buildings  Cornoration.      It   is   a  19    story  fireproof   structure.      The 
contract   between    thp  Avery  Brundage   coiipany   ar^d    tne   owner   ie  not 
in    evidence,      Riesman  &.  Hirschfeld  were   the   architects.      The   con- 
struction  of   the  building  was  begun   in   the    spring  of  1926,      The   con- 
trfiot   for   the    »l'~ctrioal  york  was  not   entered    into   until    Beptepiber 
2,    1926,    anri    th^}   first  work  was    done  under   the   contract   on   September 
13th  thereafter „ . 

It    is   contejided  by  defendarit    that  plaintiff    is  not    entitled 
to   a  lien    at    all   because   the  notice  of   claim  for  lien  was  not    served 
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personally  on  the  owner  -iiid  architects    ^«   required  "by   8<»etion   24 
oi'   Vie  Jiveoamic's  Lien   statute;    because   it  ^as  not   served,  within 
60   days   of  the   completion   ol'   the   building   and  because  iu:i'ler  the 
terms  of  plaintiff's   contract,    complainant  was   recjuired   to   iurnish 
labor    ind  nint^rials  which   consisteL?   of  non-lienable    items    -aijcl  no 
evidence  "«as  offered  whereby   such  iteias   could  be   seyre^;ated;   be- 
cause  comnlainant    lid   not   institute   suit   to  perfect  his  lien  rithin 
four  iront'-^s   of   the   time   the  final  payment  v-as   -iue  under   the   contract 
as   re'juired  by  section   33   of   the  kwchanio's  iien   act»      "'e   :<re  not 
impressed  by  any  one   of  these   contentions.      i<o   one  of   the  ^m  was 
raised   in  the   trial   court  by  answer  t.:   the  bil?. ,   by   objection   to 
the   coEimisgioner 's  reT)ort  or  exce-otion   thereto,      "^e   are  not  unaware, 
as    •iefen-ants   noint   out,    that   the   lien    is  purely   statutory   and    taat 
the    statute  must  be    strictly   construed   against    the    ciaisaant   as    to 
requirer;;ents  upon  which  his   ri[hit   to   a  lien   depends,      Oeoatur  XiUJE-ber 
£o_._j;,.__Crail,    350    111.    319,    324,    following  i;;any  other   cases    also 
cited    ixj    defendant's  brief,    so   .'lolds.      However,    tne    bupreme    court 
hue    aloe    declared    tnat    thf»   rule   announced   in   these   cases    is  not    to 
be   applied   ir.    such  a  way  as   to   create  pitfalls  for  the  unwary    and 
t/:08e   acting    in    good   faith,    ^md   in    effect    that   the    statute    should  be 
given   a  reasonable   construction   so   as   to  riake  it   effectual.      I.   X.urya 
Lumber   Co.    v.   Pcrnr>tein.    168   111.    Apn.    77;    Eeaudry  v.   I'ell.    25l    111. 
App.    468-471;    Ui  ited   Cork   Companle»  v.   Volland.,    365  111.    564.      *.ore- 
over,    the   statute   is  not   construed   so    strictly  where,    as  here,    tlie 
right?   of  third  parties  hiv^  not   intervened.      Schwulst  Gerlin^;   Co. 
V.    Prost.    369   111,    App,    213,      We  have   examined  the   record   ».'itu   ref- 
erence   to   defendant's   contentions    in    this    respect   HXid   find   them   to 
be  rithout  rnrrit    ever   if  defendant   could   for    the  first   time  raise 
these   questions    in   tals    court.      In   the   trial    court    defendants  did 
not   at   any   time    specifically  question  plaintiff's    right    to    a  iien. 
The   authorities   are   clear   to   the   effect    that   the   question   as   to 
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whether  notice  of   the   claim  lor  lien  was   served  as  required  by  the 
statute   cajinot  he   raised  in   this    court   in   the   ahsence  of   en^iclfle 
ohjeotione  or  exeeptione.      Bprinfeer  v.   is-roescheli .   16i   111,    358, 
370;   ;>ol'l'ett   V.   ..la^iner.   164   ill.    649,    665,      Aor   cari    tlie   question 
ol'   timely   service   oi'   ti.at  nocice  be   raised  under  like    circumstances, 
i^oeder  v.   lips.    255  111,   *4?p.    >^ ',    Jones  <fc  DoiiiBtersnaa,  po.    v,   hemllton 
Crary.    234   111,    26;    4o   G,    J,    513   (sec,    765.)      indeed,    we   doubt      on 
this   record  (iu  view  ol"   the  provision  ol'   section   24   ol'   tne  i-ien 
Act   tnat   raotice   a  .all  not   oe  necessary  where   tne   sworn    stateaient 
ol'   the   contractor   serves  to  bive   the  owner   actual  notice)    whether 
any  further  notice  was  necessary,     Jbielseri   v.   lilnc-iiua.    212  111,    App, 
409,    413,    ,^id  T/estern  PluiabinR  Jup,^ly  Co,   v.   norn .    269   111,   Apo,    612, 
619,      As    to    the   contention    that    -ertain   iteias  were  non-lienable, 
these   items   in  view  of   the   total   contract   price  were   insignificant 
in   amount   and  will   te  ignored  under  tue  maixiri:  of  de  minimi s  nop 
curat   lex.      Jem.et  Lrid^^e  a.  Iron  vvorks  v.   uaurcnill .   132  111,    App, 
548,    553.      iH'Oreover,    the  proof   snows  payments  laade   on   tne  original 
contract   a^iounting  to  ^41,25u,   and  these  would  under   the  well   known 
rule   of   eqaity  be  applied   first   to    tne   satisf a-ction   of  ikon-liencible 
iteius.     Akutual   Jonatruction   Jo.    v.   BjuSJer.    237  111.    App,    59G,    605; 
Youn^  V.    barker.    243  111.    npp,    473,    477,    473.      x'he   couuiiBSioner 
found    t.iit    uie  worJi  was   ooiapleted  on  if'ebruary  8,   1923,      The   suit 
was   filed  kay  9,    192j,    so    that    there  was  no  merit   iu    trie    contention 
that   it  was  not   liled   in    time.      We  nold  plaintiff   is    entitled   to   a 
lien   for  any   sim  due   under  his   contract, 

;he   first    item   in   controversy  is   a   oi-aiiu  of  <)1383.80  which 
the   decree    charcies   against   complainant   on   account   of  priuury  riring. 
The  controversy  between   tne  parties  caiue  about   in   thie  way.      The 
building    is    sit.iated    in   a  ddstriot    serviced   by   the  Coranonwealth 
iSdison   GoiEpany  and    served  by  a   current   of  4,4^0  voltage,      Befors 
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thie   current    could  "be  ueed  In   and  kljout   the  "buil'ling  it  had   to   b'S 
rur    throUciii   a  tranea'cmaer  by   waicii   txie  voltage  would  be   rf.'duc?ii    to 
110-220,      The  wiring  by  which   thie   liigu  voltage    current   \.as    carried 
to    tiie  transformer   is   called   "priisary  wiring,"   asi'\    tae  lower  voltage 
wirin,    js'^d   to    carry  the   current   l'ro;v.   the   transformer   to   the  various 
parts   of  the  building   is  known  as   "secondary  wiring,*      The   commias- 
ioner   foun-^.   that   this   iterc  of   |1383,60   should  not  be   charg'^d  to   the 
plaintiff   subcontractor.      The  (lecre^   sustaining  exceptions  of  de- 
fendant  to   the  report   of   the   coKuui?!3ioner   founi   that  plaintiff  was 
obligated  unler  the   ter-ae  of   its   contract   to    oay  this  bill,      I'he  in- 
stallation hid  already  been  made   at   the   time   tne   subcontract  was  exe- 
cuted.     Indeed,    the  uncontradicted   evidence   shows   that   t^io   "prir.iary 
wiring"    could  under  no    circunistances  liave  been  put   in  by   anyone   ex- 
cept  the   Gonunonwealth  Bdison   corrpany,   which  was  itself  a   subcontractor. 
The   testimony   of   the   arcnitect  *vr,   Kis3ii.an    qnd    the   architects'    supe»- 
ir.ten^ent,  -.r,    Campbell,    is   to   the   effect   tiiat   this     or^  vas   done 
by   tlie  Comrionwealth  Bdison   cortipany  prior   to   the   end  of  oeptember, 
1926,    and   that   the  Hoffman  Electric   Coir.ptmy  could  not  nave  broufcht 
in    the  wirtnt;   from  the  high  tension  wires   to   the   trarisforrfxer ;    that 
the   Coffiii.on"wealth  Kdison   Company  did   not  usually  perr.iit   other 
peool3   t:   do   thie  '"ork.      Generally   ?p«»a]cing,    a  contract   is   iiiter- 
pretpd   as    poeakinp  orosoect ively ,   not   retrospectively.      Presump- 
tively  it   deals   only  Trith   the   future,      hartlett   v.    Wheeler.    96   111, 

sections 
App.    342,    346.      ^.ile   some/of  thp   specif icatione  might   seem  to 

give   c^lor  to   defendant's    contention,   we   t;iink   it    is   clear   tnat   if 
it   had  been    the   intention    of   the  parties   that   the    sutcontractor 
should  be   charged  with  the  paynient  of   this   item,    tne   contract   would 
have    5p«'cifically   so   orovided.      It    is   quite   i-^oossible   to  believe 
that   the    insertion   of    ?uch   a  provision    it.    tne   contract   would  have 
bf»en    overlooked   by   the    experts  who    dr^w   it    if    tuat  had  been   the 
intention.      The   fact    that  no    such   ciaim  was    specifically   set  up 
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in  tlie   answer  or  b.v    *ay   of   coiuiterciaiin  in   the-  ple&dingp   ii  dicateE 

tiiat   tiiiB   defexise  was   m^   artertiiou^t.     We  hold   that   tne   special 

correctly 
«oiniaisaione_r^''re.l"u&ed    to   deduct   tiie   auiount   oi    tliis  itei^  Iroin  the   biuti 

due,   tair"    tiiat   the   decree  errs   in    nustainin,^   txie   exception  o!  de- 
fendant  to   the   itoiu, 

A   second   item   in   controversy  between   the  parties   concerns 
a  deduction  of  ^2022,13  made  by   the   decree   from  the   aiuount   found 
due  ty    the   co-Uiiissioner  upon    tae    claim  of   aii   ouiBsion   on    the  part 
of  plalntilf    to    larniah   ten.p  ,rary  v'iring  for  ligjit   and  power.      The 
uncontradicted  evidence   snows   that   deferidant,    as  genera^,    contractor, 
arranged  "ith   tne   Inoiriis  Elevator   coiupaiiy   to    ao  v;oi'is:  of   tiiis  kind 
and  furiiiah  materials    therefor  for  •Tfiiicii  it  was  p^id  by   the   general 
contractol'   for   one    ite;-.   uie   sum  of   sii671,49    aiid   the  ot  ler   ,pl350,69, 
a  t.tal   of   ,^2022,18,  w.^ich  ti^e  dacree   deducts   from  tae  aiuount   the 
Comnxi;?s-oner   iound   to   be   due   to   plaintiff.      ihe    evi    eiice    sut.ditted 
does  not    snow  whether   t-i^ese   itenis   -vere  on   account   of   wiring  for 
te^iporary  lignting  or  for   tei-iporary  pov/er,      Ihe   specifications    aeera 
to  be   ppecific   to   the   ei'feet   t.i.at   tne  e,enerai   contractor  T/as  obli- 
gated  to   furuiah  temporary  virin^   lor  liji.i.iting»     Article   55  oi"   the 
spfcifi cations  headed   "Temporary  j-ighting"  provides: 

"General   Contractor   shall   do   all  firing,    furnish,    inptall 
and  maintain   ?ill   lainps   and   all   equio-ient   require  1   lor  tex^porary 
lighting  of   the  building   for   construction  purjioses   auid   shall  xjay  all 
fees   and  pay   for   all    current   requireii    for    Raiie,  " 

Indeed,   upon    the  hearing   counsel   for   defendaiit    conceded   that 
unier   tl\e    8;>ecii'ications   nlaintiff  was  not    required   to    furiiish   the 
l>ulbs   for  temporary  :>.  ijhting.     i.ot^'itjietaiidinfe,  tfcis   cunceesion    evi- 
dence was   introduced   on   this   point   and    the    court   allovred   the   air.ounts 
proTed   as   %  -art   of  the   ^202S.18.     iir.   Ravei.feld,    def ei.dai.t '•   foreman, 
tcBtified   witn   refe^e^ce   t -■    the   Thomas  jSlevator  Compaiiy,    "They   do   all 
cur  work   -and   t&aporary  wiring."     He  also    says,    "^.r.   Lelscn,    the 
general    superintendent,    told  me   to   call   T.o^a.  .levator  .o.    to   do 
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the  temporary  wiring,"     Ilie  evidence  ol*  defendant   ahowa   that  tii« 
teriit)oi-arv  power  lines  were   run    in   on  August   19,   1926,    and   taat    tlie 
first    instsdlment   of    equipment  was   in  Kay,    1926,      The   tvidence    is 
uncontradicted  to    the   effect   tnat  plaintiff   at  nc   tiue   refused  aiiy 
request  made   by  defendant    that   iie   do   y'orji.  of   tiiie  or   any  other   kind, 
arid    in   view   oJ'   the   faot    that  most   of   it    .vas   done  "before   the   sub- 
contract with  plaintiff  was   executed,    it   is  quite  impossible  tc 
tnink   tiiat  a  provision  obligating  plaiiitiil'    to  pay   ior   this  v.ork 
and  material  v/ould  haye  been  ouitted  frou.  nis   contract   ii'  it  had 
been   txie   inteution    ol    tne  parties   that  he    ehoiila  pay   it.      Here 
a£<ain    the  f  j.ct   tnat  neither  in   the   correspond«aace  bet-ween   the  parties 
nor  iii    the  pleadings  filed  in  response   to   pl-.intilf's  bill  was   any 
clai:'   of   tnis  kind    set  up  laakee    it  very  difficult    to  believe   that   it 
was    the   intention   of   the  parties   that  plaintiff   should   assume  tiiese 
obligations.      We  iiold  the  decree  was   in    error  in  making  this  deduc- 
tion  of    J2022,18. 

Other  items   in    controrerey  between    the  parties   are  defend- 
ant's   counterclaims   for  #1009,0^  said   to  b?   for  plaster  patching, 
$47,65  for   canvas  patciing,    J150  for  glass  breakage,    i52  for  noieting 
material,    «md    4II6  for  burning  conduits,  makinc;  a  total  of  11274.73. 

Again   it   ie    sif^nificant ,   we   tiiink,    that  nowhere   in   its  pleading 

make 
does   defandan_t/clalm  for   these   items.    Taese   claixns   should  have  been 

pleaded   if   defendant  JJrundage  Co.apany  was   to   avail   itself  of  them. 
Illinois   li. terior  .Winish   Co.    v.   Poenie.    277  111.    App,    654,    569; 
4    C,    J.    a,    4 06    (.Sec.    237);    9    C.    J.    d71    (dec.    210).      The   plaintiff, 
however,    lid   not   interpose  this   defense  in    the  trial    court,      i<o   ob- 
jection  was  ioade   to    the   sufficiency  of   the  pleading.      Raised  unon 
anneal    in    this    court    lor   thp   first    time,    the   defense   ie  not   avA'.luble, 

Tie  hoisting  material    und    conduit    items    are   not    challeneed, 
but  plaintiff   contends   that  the  other  back   charges  are  wiolly  unwar- 
rant  'vj. 
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While  plalxitiff  cannot  prerail   in   this   court   on   the  fc^round 
the   c  unterclaim  was  not  pleaded,    tne  l^-ct    tixat   such   deieiise  did 
not  occur  to    the   defendant   until    tlie   cause   came   on   lor  he^xxing   ie 
not   without    some  weight.      The   claim   oi'   deferirar.t    is   apparently   based 
upon    the   last    clause  ol'    section   9    of   the    contract,   by  wuich   the 
subcontractor,    aftfr   agreeing   to    eo!!i::)ly  v;  itri   all   IciWs,    ordinances, 
etc.,    and    to    furnish    axii  pay   for    ccrtilicates   ol"   inspection,    con- 
cludes:      "The    subcontractor   shall   pay   for   all   -f/ater,    ligtit,    and   fuel 
used  lor  his  "-ork   ani   shall   repair  ixny.  damage    to   any  property,    street, 
or  pavejT'ents    caised  by  operations   un1er  his    control.  *    Jef  eudaiit    also 
argues   that   Articles   233   and   235   of   the    specifications   are   applicable. 
Article  233  proTides   that  patchint;  of  the  plaster  v.ork  must  be   done 
in    Fi  proper  maiUier,    ancf    chat   the    cost    shall   be    vUiarged   to    each   con- 
trnctor  r)rorated  by   the  general    contractor   in   the  final   settlei^ent, 
while  Article   285   provides   tnat   th^   cost   oi    replacing  brois.eii   glass 
will   be  prorated   among   all    the    cointracto i  s    en^a^^ed   on    tae  building. 
The   reference   in   Article   23.3    is,    hovever,    obviously    to    tae  plastering 
contractor,   and  neither  tuat  Article  nor  ^..rticle   285   is  applicable  to 
the    electrical    subcontractor,    thut   is,    to    the  plaintiff,      Article   52 
of   the    specifications,   which   covers    the   subject   of   plaster  patci'-ing 
as   related   to    subcontractors   otier   thai-    the  plasterer,    provides: 

•^xen   directed  by   the  arcliitect,    the  plasterer   Siiall   patch 
plaatrrin^   Jaiiaged  by  waxi   of   other   trades,      he    shall   ieep   the   tii-ic 
and  material    charges    carefully   and    check   tiiese    eaon   day  with   the 
fore.i..an   of   tae   trade  ^vnioh  damaged   the  work,   and   the  bille   for  patch- 
ing  shall  be    rendered   to    and  paid   for   by   the   resoective   contractore 
and    'S'lhcontractors.      llie   labor   and  material    cnarges    siiall  net    exceed 
th*   scale  of   chartes    in    force   at    the   date   of   the   contract,    and   aj^reed 
ut)on   betv;een    the  Employing  Plasterers'   Association    tind   the   other  "as- 
sociations  of  buil-'inj.    contractors. 

If   contractors   or    subcontractors  do   not  have   their   fcrc.Tan 
check   the   cost    of  patching   in   the  manner   above   described,    or    if    ttif. 
liability  for    said  patCiine,   canuot   be   definitely   deteriined,    th(r 
aitount   of   the   bills   rer^dered  by   the    contractor   for  plasovring  foi 
all    such   items,    saall   be   proportioned   among   the   varioue    contractora 
by   the   architect    tnd  bill    s.iall   b&   rendered    to    mi-j  xMX  >)aid   for  by 
the   respective    contractor   or   subcontractors.      l^e   final    certificate 
for   the   various    contractors  vilj.  iiot    be   i-'sued  until    .all    Ciiarges   for 
plaster  patc:iing  against    theiu  have  been   oaid.    *  •*■  >^-   *   *" 
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In    conformity  with  this  provision   the   i'ormvwa  for   the  archi- 
tects, iu.r,    Caiapbeil,    testiiied   tiiat  he  O.-u, 'd   all   ticKeta   lor  "bacic 
caa,TtJ,ea,      ihie   evidence  was  neitner  produced  nor   satisl-iCtorily   ac- 
counted for,    and  defendant  offered   secondary   evideiice  in    su'joort   of 
its   claiiuB,       j.lie   record    sei^me   to   be   devoid   of   any  proof   of   actual 
dai-ia^e   to    tiie  work   oi'    the  piaBturer  hy   the  olaintiff   or  his    eervants, 
'ihe  foreman   of  the  aroiitecte   testified   that   ne    did  net    see  wi^y   the 
Hoffniaii   Electric   Oompaiiy   aixould  "break   any  glaee,    r^nd   the   1'oreffian   of 
defendant    testified    tnat   a  large   proportion   of    tiie  "brokeii    £la8B  was 
outside  glass  w  .ich  would  not  te  touched  by   the    e.l.-ctriciane  wViiie 
doing   their  vork,    an.^    that  no    atte:  pt  was  made   to   ascertain  who   was 
responsibl'?  for  it.      There   ip    testimony  tending  to   bHow   that  the 
plastering   contractor  was  hinvcelf   responsible   for   consii^erafcle   dairi- 
ape   to   th«  plapt^ring  because  he   covered  up  many  of   the  electrical 
outletF   i^ith  plaster,    thus    causing  ^.-reat    inconverii  ?rice    ani-l    expense 
to  plaintiff   in   doing  this  work.      There   is  no  proof   in   the   record  as 
to    the   amount    of   damage   done    to    tae  wort   of  any  otuer   Bubcontractor 
by  plaintiff.      According   to    the   testinony  of   the   arcnitects  bills 
for    such  da/r.afe      should   aave  been    reridered   as   t.te  work  progressed, 
wit  lin   30   days    after   the  general    contractor   received  his  bill,    and 
the   general    contractor  was  billed   on   the   10th   of   each  lAonth  following 
delivery  of  materials,      I^o  bill,   however,   was   ever  reiidered    to   plain- 
tiff for    these   supposed  dai..a;;e».      There   is  no    testimony    sno-in/i    Uiat 
the  T^iasterer   ever   cneciced    the   time   and  material    slips  v;lth  plain- 
tiff's  foreman,    and   under  Article    52  of   the    dpecifi  cat  ions    tiie   ..uty 
of  proratlnfr  was  upon    the   atcaitects,    -v^.o   did  not,   however,   perform 
this   duty.      In   view  of   the  unusual  manner   in  w.  ich   t  .i  p    claiji;  vas 
presented,    that  no  written  notice  was   ever    s-^rved  on  plaintiff   c'. 
required  by   the    opacifications,    tnat   the  plastering   contractor 
hiiQself   on    the  undisputed  proof   io   guilty  of  nefeii^ence,    and  in 
view  of   the   absence   of   any  admissible   evilence   teriding   to   prove   the 
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aoa  Jfcaoo.ai  sfici'   ni  'ledq;  oa  si   aiodT     .Mio*?  tsit'*?  s«i©fc  art  Tti^o-i-s-tq  o* 
'Soi'Bjsii^aoocfiWJ  i^xisT©  Mjisg  to  4iew  an:?   os   9&&h  »:^m«&  "lo   *a#©i«ie  »dS  ot 

jb£i&    ^X'XJrf  Bid  b&viso^t  xoio^tiaost  l^i^iw^  sfiit  •s-s*'i£  mx&h  ^  alditw 
iinivfoXXot  xWiiote  lioBS  to  ii^OX  dii;f  Ho  fe$XXi<J'  a«*  ie*««'i«'.no3   X«Tt»assi  si^t; 

i;;-xo'i;.c,;i    ,  -S /-    Oi:   «v  ou   '-ib   oibf   ,bj  --ri^  e«'7  ^...^uj^v/ic^ 
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amount   of   the   daiaages    sustained  by    my   subcontractors  v'l.o    it    seeiiiS 

havp   at   no    time  made   any   sucii   claim  at:iinBt    t.ae  plaintilT,    the 

failure   oi"    the   arc'iitects   to    apportion   the   da;. .aires   :urid    the  lack   of 

any  proof   tejidin^^   to    show    the   reasona'cleiiess   and  fairness   of   the 

this 
apT>ortionjr,ont_j/counterclaim  shouldhave  oeen    -iisalio'ved    and  it  was 

error  tr     allow      it    in   the  decree. 

tae.   conuni  sBioner  allowed   TJlaintiff   on    account   of   extras   the 
eum  of    -^4743.22.      Paragraph   5  of   the   decree   allo-we   orily  .;2B73,12  on 
this    liccount    nnd   diBallowe   other    itema    claiiaed.      iseith-^r   the  decree, 
objections    to    tiie   coni!  .iasioner '  s   report  nor   exceptions   before   the 
chancellor   iiscloae    .my  fin^iin^^s   as   to    s   ecii'ic    iteiis   allowed  or 
disallowed,      rne  plaintiff  has    subiiitced   a   table   ehorint^    sn.-rciJic 
items    to    the  number  of   55,   taxing   a   total    -^uiount    claimed   of 
#5073.71,    of  -jfiiicn   seven   iteras   (n'ombers   1,    4,    o,   12,    2^,    33   juid  43) 
amounting,  to   .^696. 44,   v/ere   disallovred,    -utiiougr^  upon   the  i. earing  de- 
fendant  admitted   the    claims    to  be   valid.      Other    iteins   (2,    7,    IL ,   13, 
24,    54,    35,    37,    39,    40,    41,    42,    44,    4  5,    49,    5^,    51,    52,    53,    54    and 
55)    amounting   to   the    sum   of    iil263,16   were    iisallowed,    sltuougu   the 
record   shows   evidence   sufficient   to   r:rove   ttLeai.      ri.s   to   each  of   tnese 
items  plaintiff   refers   to   p.irtxcalar   parts   of    the   abstract   vhich   sus- 
tain  his    ccnte::tion    in    thia   re-sofcct.      Plaintiff    also   argues   t^uit    due 
weight    shoull   be   ,;iv?n    to    th.t   finling  of   the   conimipsioner,    who    saw 
and  heard   tae  witnesses   and   apparently   exaaiin»d   eaca  one   of    me 
voluminous    3x]iibit3,      Under   such   circumstances   the  finjin^  of   tae 
commissioner   is    entitled    to  much  weijtht   and   in    t-is   case   there  ap- 
pears   the  unusual    ci  rciJUis  taaice   txiat  iiis   findiiigs  -^era   reached   after 
two    exa   inations   of   tas   record.      uottschalJc   Cod  at,    Co.    v.    iJarlsaa. 
253   111,    Apo.    520,    526;    ChicaRO   .bricii   uo .    v.    iiJ^cLester .    165   lli,      -op. 
114,    117.      It    ia   true,    as  def  endaiit '  s   coa:.sel   poiiitE  out,    Uiat  xLe. 
attorney   for   one   oi   tjie   defex^daiits   upon   tne  nearin.,    stated   tJ^at  he 
did  not  wiaii   to   be  bound  by   adi-iissions   of   counsel   for   txiis   def ea  \«nt 


It 

.s©i&-3i:.  ftni   ni  il      woIIjs     oi  loirta 

ao  SX^CVea^  ■^X^q  awoila  s>9i:os&  »M  'to  a  rJc(»'£a>Ris<l     ,SS,£lkTH'  to  cms 

©rid-  ©lot^d   auoi.d'qsbx©  toxs  i"xoqsi  a ' i9Hoi®Kl"'jado   9x1;^   9J  8noi;to!?jtt5'o 

^o  AswcjXiie  8ia»#i'  oJ:'Us*if;a  od'  8«  sijiilbiEiit  ^rts  ©sJoXoeii  icelXeorterio 

oltioocre   sjxuwoxla  side  J-  jb  BsJ  j-iuaifs   Bi?xi  tt/^tnJt/sIcf  ©xiT      .hftwoIXaaifc 

to  ^jOdJtjaXo   crnijcwiii?   iBJoi'  a  ^rfiijSia  ,CS  to  isefiftun  sdi  6i  aara^i 

(S*  6fiB  86    ,52    ,SI  .«    ,1^    ,1  a^i5!d';if.m)  8j£»;^i   m'f&a  iioirfw  to    ,If.8V02^ 

-9!&  .^jtli.ssx'i.  Slid    aoqu  iV^is&iiiJbi    f,i>»n&xSMQs.b  9t&v  ,^i^,dQb^  od"  ^^tdi auoniB 

,SX   ,0X   ,V    ,S)  aimil  rsibO     ^tiiBv  &€  oi  emi«X6   f^di  b^iSimbBlfoilihM'k 

bi:m    i^S    ,5c.    ,SS    ,  X5    .03    ,9*    ,ci-    ,  ^*    ,SI^   ,  X>    ,0f    .  9S    ,Ve    ,Bt   ,M:    ,frS 

9xy-    riairOiliMs    ,f)«woXXj8«Xl5   ©i^^?  eX.SoEXI^  to  ffloa   sdi  oS  ■&£iktmsi3m    (SQ 

9a9Bcr   to  xio*«  o^  a*      .fflaxA^  sy.jicr  o:^   i-asiofttt?8  ^acwfcxv®   s^c^'."-    ^loosi 

-aus  iloixl'-?  ;^ojaiJ-ed'B  «ri;r   to  ai%B(k  ^«XiJoi:}-iiq  od'   anet*-?:  tt  ^  ^t 

8i/i)   d'afli'  eswgis  obXb  't'tiiaijdil     .^sscs'^'i  .siilj    ai 

wye   odw  .leaplee^iffliflieo  siii  to  ani^fi^-i't  Bsii   oH'   n'&rhi  "^* 

,rKj;.    .iXl  e*i  jjeji^  .      •  .  .-^££   joi^      <  -  ■  '^ 
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until  he  ?ould  hare  a  chance   to    ci:»:^CA    up.      The   record   indicates   tne 

that   particular 
opportt;riiti    was   r^i^'-en;    Lot/dei'eridarit    if.  not  .ri(=>re    contesting  plain- 
tiff's  olaia.      It   is    sut;^,  estod    that    certain   ite^a  "'ere   di&liowed 
■because   tne    court  was   of   the   opinion   tuat    the  material    and  Libor 
furnisiied  Jid  not    enht.jjce    the  Talue   of    t^ie  land,      Tiaat   contexitian 
cannot  prevail    in   view   of    the  pa;f  en  ta   already  iL^de   on    tne.   general 
claim  w/tich   equity  ".Yould    ^pply   first    in    aatisf  ..ctio>'    of   unlienable 
items,      Jiixtra  nuniber   2  was    ior    ^503. 25.      The   Gvi-eiice    sj^ovb    that   this 
work  vae    -^one   on    anartraf»nt    "K"   of    tno  "building,      liie  i:ork  x/l  done 
le   described   in    detail    ir    tiie   evidence   of    tut-  '"itnese   Jtoctk,       xhe 
justice   of  pl'-intiff 's    claim   ae   to    this    item  wae   practically  ad- 
mitted.     Tap   claim  of  >>490   for  Ez<"t&  x.o,    24    for  xuaxerial   furnisi^ed 
scd   work    lone    on    fr-partuient    "L"    is    supported  by    !?iniil;ir   testlLiony, 
Both  ^f^re    -^isallov^ed.      Under    tue   evidpnce   bo  tn   s..ould   aave  been 
allowed, 

Tie   decree   allows    int-r-st    only   froT.   the   date   of   its   entry. 
Section   21   of   the  Weehanic's  Lien   act  x^rovides   in   substarice   tjia.t    tne 
lienor   suall  have  liia  lien  witi  interest   frou;  the    late    the   amount   is 
due.      There   is  notnint;   in    tnis   record    to    justify  a   refusal    to      ajjply 
thia   provision    of   tne    statute.      (Ill,    •:tats  £ar   iitsis.,    1937,    chap. 
82,    sec,    <:1.)      Indeed,   luuch  raif.iit   be    said    in    support   of   tJie   tjieory 
that   the    delay   in    payruent    t^as  been   vexatious    in    izz   n.^ture,      i^aintiff 
was   entitled    to    intr^rest    i  rom   the  date    on   -.'mici    .is    claim   ./as   due. 
Gl.-.rk  v.  Patterson,    ill 4   111.     535.      Plaintiff    also    cojupiains    tiiat    the 
decree  was    erroneous   in   reeerving   jurisdiction    to    deterihice   relative 
priority  b^tw^en  rilaintiff   and  other   claimante.      In   view  of   the   fact 
that  no   prior   claime  were   picved,   we    ihii.k    this    ccntexition   ,uust   be 
sustained.   Love   on  kechanic's  i  lens,    p.    261.      The    eouitiee   of     hie 
cause   ure  ^ith   the  plaintiff,      -'or  the   errors  indicated   tne  jud,  went 
IB   revreed   tind    tiie   cause   reinanded  with   tUrecticnr.    to    ovenule    ';•  c 
excpDtions    to    the   couiii^issionerte   report    and    enter   a  decree    ii    coi 
lor.'ity  witn  that   report   <snd   rith  this   opinion, 

aSVKRSSD  Al^D  KI£i.'Ai;.OED    ,?ITH   DIRECTIONS, 
O'Connor,   iP.    J.,    and  kcJurely,    J,,    concur. 
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kARY  MoLAUGiiLIK , 

Appellee, 

8.    S.   iOlSSGl  C^kPAKy,'«'"Cbrp oration, 
and   R.    E.    SlEBER, 

Appellants 


AirWfJtfi-iiROM   SUP'miOR   COURT 

/    T 

/  0«C00£   COnNTY. 


^%l{jjL.  <trk«t    \>  <i^  O 

kR,    JU3TIGI5  iiLATCilBTT  DBLlVr-SHjilD   Ttffl   OPINIOisi    OF   THifi    COURT. 

In    an    action   on    the    case   against   dtfendant    copTioration    and 
its   employee,   Sieter,    and  upon    trial  by   jury  there  was   a  verdict 
for  plaintilf   in   the   euin  of   >1500,      Xhe   court   oYerruled  motions 
for   a  new   trial    ^nd    in   arrest   and  entered    judgment   on   the  verdict 
froK  which  the  defendants  appeal. 

It    is    contended    for  reversal   that    th*>  verdict   is   contrary 
to   the  manifest  weight   of   the   evidence;    tliat   the   damages   allowed 
are  grossly   excessive,    anf5    that   the   evidence  utterly   failed   to 
support    the  willful   ajid  wanton   counts   of  the   complaint. 

The   occurrence  of  wnich  olaintiff   complains   took  place   in 
the   retail   store  of   the   defendant  Kresge  Gomp^my   at   10   o.    State 
street,    Chicago,    about    S   o'clock  p.   m.,    October   29,    1932,      Plain- 
tiff   is   the   only  witness  who   testified   in  her  behalf   as   to    the 
actual  occurrence.      She    says   that   at   the  time   in   question   she   went 
to    the  jtreage   store,   located  on    the  west    aide  of  State   street  n^ar 
Madison,    fronting   east;    she  went    th-^re   to   do    some   sJiopping;    it   was 
closing  time   and   there  were   a  lot   of  people   there;    at   that   time 
she    saw   threo  or  four  of   the   employees,    of  wnom  defendant   Sleber 
was   one,   kicking  a  boy;    she   saw   tnsxi   ooniing   toward  her;    everybody 
was   runnintj   to   get   away,    and    she   ran    to    the    south   door   and  found 
it    closed;    she   then   turned  back,    .rot   into   a  bonch  wao  were   slijo  -eri 
running  to    get    away   from   the   fit?ht,    an*,    as    sne    s-iys,    "got   a  kick," 
•he  thought   defendant   Sieber,    an   employee  of  tne   corooration,   was 
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the  niaxi  who  kicked  her.      By  Uis  tiaie   ehe  got   as   far  as    the  door  she 
fourd   it    closed   and    some  man  was    saying,    "Ihs  other   door  out, 
pleose»*      A  l-'oy  put  her   in   a  cab   and   sent  her  to  I'r,   Wheeler's 
tflice,      Soiue  time   alter   the  accident    she   returned    to    tav   atore 
and   saw   the  man  wh©  put  her   in   a  taxi   ynd    sect  ner   to    tae   j.'octor* 
She  had  Toeen   at   the   store  many   tiiues  but  was  never    txtere  bel'ore 
at    closiiig:   tiiLe,      There  were   two    encrariCes   into   the   store,    a  north 
and  a   south   doorj    the   south  door  was  about   2o   I'eet  Irom  her;    she 
heard    a   coniniotion,    saw   everybody   ruijriing,    turned   i.u   that   direction 
and  looked;    the   aisle  was   crowded  and   jaaimed  with  people;    she   saye, 
•The  rest   oj    tlae  people  were   all    trying  to    get  out  oi"   the  door   ar.d 

hero   the   accident 1    ruri   right   into   the   accident   and   I   turned 

back,"      ihe   also    says   that   she  does  not   tnink   loieber   even    saw  her 
while    engagftd  in   kicking  the  man,   but    some   oi'  tne   shoppers  picked 
her  up;    sie  liaaped   through   the   store  and  walited  out   to   the   taxi  cab 
and   took   the    elevator   to   the  Doctor's   office;    her   stocking  was   re- 
moved;   some    salve  and   a  bandage  were  put  on   ner  limb;    she  was  hone 
two   days   and    then  was   taken  baok   to  work;    she  worked   continuously 
for   about   a  year,    taking  a  taxi    to  her  work  lor   about   three  weeks; 
■he  had  never  been  Ixurt  beiore;    she   saw  Dr,   i^ewell   on  i«iovember  4, 
19  32;    he  masBa^ed  her  liiub,   put    salve   on    and   a  neavy   bandage;    she 
also    saw  Dr.    Julia  Strawn;    sae    says  her  leg  pained  and   ached;    the 
limb  was   8woli.en   lor    about    seven  months;    sne   cut   tiie    siioe    to  put 
it   on;    her  leg   swelled   and   started   to  breai^  open   about   three  months 
after   trie   accident;    it   reiuained   ooen   about   five   days   and    then 
closed;    from  time   to   time   since    it   opens   and   closes. 

As   against    tnis    testiiaony    ol    tne  pii»intiff   the   def en  iants 
produced   six  witnesses  -   Culbertson,  ieatrice  Adazas,    Churchill, 
Sieber,   VanSteenberg   ai.d   Dr.   Walter  aawxins.      T^it-i   the   exception 
•f   the  Doctor   tnese  were   wiployees   of   defendant.      The   evidence  of 
the   employees  shows   that  Just  about   tne   closing  time   a   shabbily 
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dresced  man    -rntered   the   store   (irid  grafted   sojuetiiing  I'rom  tb.s   counter. 
kr8.    Adams  gave,  the   eir.ergericy   call,   liumber   55|-,    aiid   aifaX^iiied    ^.iiat 
help  TTae  needed.      It  was   supposed  tne  luan  kad   taken  money   from  the 
counter;    he    ran    toward    the    south   door  ol    the  building,    and   Oulbert- 
8on   and  Churciiill   ran   after  him;    Gulberteon,    according  to   his   tes- 
tiniony,    reaohed   the   tiiief  suad  gave  utm,    aa  he   says,    a  football 
t&ckle,    put  -lis  arniB   around  him  suad  tney  went   to   tue   floor  to- 
gether;   the   taipf  was   resisting   and  Kicking.      Chureiiill's      t-^sti- 
mony    is    to    tJxe    r>ffect    that   defendant   Sieber  was   there   and    took  part, 
but    oieber  ^litaeelf   eays   taiit  he  was  in   the  back  p3.rt  of   the   stor* 
anci   did  not  near   the   emergency  bell   and  took  no  part   in    the   scuffle. 
He   is   corroborated  on    thie  point  by  all   the  witnesses   except  Chur- 
chill  and  the  nlaintiff,      iSvery  witness,  nowerer,    except   the  plain- 
tiff  denies    that   Sieber  kicked  plaintiff,    and   tni?y  all    a^:rec   tnat   th« 
thief  was  kicking,  and  resisting. 

Dr.  aawkins,    connected   wita   the  iilexian  Brothers  hosrital 
ani   associated   A-ith  Doctors  \rneeler   and   iinclair,   testified  that   the 
plaintiff   came   to  his   office  witiX  a  slip   fxora  the  isresge   store;    that 
he   took  her  nsuae,   adriresa,    age   and  occupation,   and  tnat    she   stated 
that  while   in   the   store   she  had  been  injured  by  receiving  a  kick, 
being  struck  on   the   right  leg  by  a  man  attempting  to   leave   tns   store 
after  cocimitting  a  robcery;    she    saiJ  he  was  being  pursued  by  house 
detectives    aid   in   this   scuffle   she  was   struck  on   the  leg;   he   says 
she    told   him   she  was   kicked  by   the  man  wio  was   attenipting   to   ^-et   awi^. 

The   crucial  point   in   the   case   is  whether  plaintiff  was,    as 
she   says,    accidentally  iclcked  by  Sieber  or  whether   the  kick   she   re- 
ceived was  eiven  by   the   resisting    thief,      iaere  is  notiiing   in   the 
evidence  whic.  indicates   that   31eber  or   any  other   e'iiployee  of   the 
Kresge   ooup:tny   could  nave  nad  any  possible  cotive  for  kicking  plair.- 
tifr,    .iad  if   sne  was  injured  by   contact  with  any  one   of   them  every 
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circumetance  would    indicate,    as    she  herBell"   says,    that    it  ras   »o- 
eldenta3..      indeed,    the  thiei"   a   so    ^oulc'  haY«  no  iiiotive   for  inten- 
tionally kicJting  her,      P)  aintiiT 's   case   rests  on  her  uncorrohorat^d 
tentimonj'-,      Churchill,    it   is    true,    says   that   Bieber  was   ore  sent 
but  positively  denies   tuat   Sieber  did  any  kiciiing  oi"  pluintii'f   or 
anybody  else.      Three  other  witnesses   corroborate  oieber's   stataiaent 
that  he    vas  not      res«nt,    and    -ay  he   did  not  know  ol'   the   cccurrenc* 
until    al'ter   it   was   over.      I'he  preponderance   of   tne   evidence   is   to 
the    el'l'ect    tna,t   ii   plainciff   received  a  Jfick,    it  v/as   i'roia  the 
thiol',    and   the  Doctor  who   ati-eiided  her   says   that    she   told  him  it 
was   tne   t:iiel'  who   kicked  her.      The  ooourrence  witnesses   ^re  five 
to   one   against   plaintill.      oiie   ig   interested    and  iiapeached  by    the 
Dootor. 

It   is   the  '-^uty  of  tiiis   court   to   exaiiiine   the   eviaeuce  and 
ii'   a   judgment    is  laanifestly   against    tiie  wei^iht   of   the    evilence    to 
set   it   aside.      Eel  den  y,    Innis,    34   111,    73;   Don  el  son   x.    jiatt   3t, 
Louis  Ry.    Go. .    235   111.    625;    yrick  ▼.   Aurora.    Li,    &.  C.   Hy.    Co.  ^    154 
111,   App.    277;    i^oliakoff  v.    Chicago  Rya.    Co..    162   ill,    App.    oSS, 
The  TOrdict   here   is  manifestly   against    the   7?eight   of    the   eTidence, 
and  in   oonfonnity  with   the   rule   announced   in    the   foretioing  cases 
the   Judgment     is    reversed  aiid   the   cause  remanded,      rhere  was  no 
OTidenoo   tending  to    sustain   tue  willful   and  waiiton   oounte  of  the 
eoaplaint, 

HKVlfiRSiSD  AMD  REkANDSD. 
O'Connor,  P,    J.,    HUdMooarply,    J.,    concur. 
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AUSZAiVDHR   3P/wRKS,    HviP^JRT   RJJipWK.3      )       /  / 

and   CARRIE  LSWIS,  "      )      )      I  / 

";!/    / 

CHICAGO  SJRJaCS   LIESS.        J    )   /      f 

'2  9  3  il A.  6  2  8"^ 

MR,    JUSTICE  VATCKETT  DELlVlil^D   TIIE   OPIIilOlv   01"    THE    COURT. 

The   record  before  U8   in   this   case  discloses   pleae  "before 

the  Honoral)le   Jacob  Berkowitx,    one  of   the   Judtsee   of   the  City  Court 

of  Mattoon   aoldlng  a  branch   court   oi'   the  Superior   court  of  Cook 

county  in  Illinois,  by  request  of   the   Judges  of   that    court.      It 

further  s  lows   that  in   the   case   in    ?aid   court,    entitled  as  above, 

on  April    2,   1937,    the  following  order  was   entered: 

*0n   this  day  again   come  the  parcie*   to   this    suit  by   tiieir 
attornrye   r-  :'v;ectiv^ly     ^.-i    the   jary  i..ipai:;eiled  iieretojore    also 
ooae,    and  on  motion  of  def  eiidsuit '•  attorney  it   is  hereby  ordered 
tr.n.t   a   Juror  te  r  it. >.'.■! rs.wn    ^ai  '    tuie   cause   be   Ai.d   tiie    same   is  iioreby 
continued   to  April  16,   19  37,    and  on  motion  ©f  Court   it   is  Jiereby 
ordere-l    that    tiie   pl^i.inLiff  B',.bp.rt  Reeves  be   tuici  x.e    is  hereby 
sentenced   to   six  months  in   the  County  jail    for  contempt  of  court. 

SUXiiJil:      Jacob  iiericowitz,    Judge 
l>ated  April   2,   1937." 

J'roi;!  tnis  order  Reeves  j.±ab  perfected   tiiis   appeal. 

JMeitner  tixe   state's  attorney  nor   auy  other  attox'uey  has 
appeared   in   support   of    t.iis  order,    Aiiicxi  iJiust  be  reversed.      It 
dee  not   ehoT  vhetaer   tae  alleged   contempt  vas   coumitted  in   tne 
court   cr  ou)    :f   it.      it    ijes  not    sei   forth   tae  facts   constituting 
the   all«^?i   oonteuipt.      If    the   supposed  offense  was   comiultted  out 
of   the  presence  of   tne   court,   process  would  be  neceseary   to   bring 
the  defen^Uit  befor.-   the   court.      There  was  no   sucii  process.      If   the 
alleged   conteitipt   was   ooiwuittel  in   tne  preserioe  of  tne   court,   it  was 
necessary   tixat    the  orier   of    tu^   court    should  recite    tue   f  .cts    con- 
stituting the   conteiapt,      Thers   is  no    auoh  recital.      A  fxiidint.  of 
facts   showing  guilt  was  necessary  as  a  condiLion  precedeiit   to 
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judgment,      Ih^re   Ib  no    eucxx   I'lnding.      11'   the   contempt  was   In   the 
preeenc*  oi    tne   court   it  was  neoes&ary  that   the  order   should  show 
that   deft^ndant  was  present   in    the   court.      It   does  not    Usclosie  his 
presence.       >.ll    t  ^ese   I'acts  are   eleii^et^tary  and  have  been   decided   so 
ol'ten    laat   it    sxiould  not  be  necessary  to   repeat,      People  v.   Bain. 
26a  ill,   App.    1^2;   ireople  Y.   ii'urman.    269   111,    App,    381;   Liebman 
T.    Peopl^.    2a2   iii.   App.    5d4;   ■t'eople  v,    hpRan.    256   Hi.    496;   Peopls 
Y.    oa.vlor.    2ii3  xix,    App.    143,      dse   also   Raw  son   v,    iiawson.    35  111, 
App*    5o5. 

'ihe  order   is  reversed, 

RBVERSED, 

O'Coniior,   j^,    J,,    and  iacciurely,    J,,    concur. 


oa   !?fi>fci:o«»b   n^s-i  ©vajl  fiat;  ^lasSfcsiiiSsl**   ®t;«  ea;jA-i'i  e«»i:>,t  J[XA      .9act»e»iq 

OgjK^sljI  ;XS£    ,qtA    ,£11   'c'di'    . .qaa\a jj'i    «, t  si t?9,» ^   jSei    .qgA   ,111   BdS 

jilcoaa   jS^I^    .iil   6as  ,^a^>itoH   .v  alefoa'a.  ;^e    .<8<tA.  .XXI  SS£   .6Xao»9:   .v 

,,iXi  es   . -gtojgjg^ji,  ■^r.,,f«>«»^|^  o«i4fe  9«ft      *•§.#' X   »g:q^  ,,XXX  SBS   .;iqXv:<8£   ,v 

:■       ..,;,,..„  ^8^#     •^«^ 


,«jjofi«s&    ,  .l>   ,xXa«4<^»i4  isau*  ■^,?»    ,A  ^rteaaoO' v) 


S962S 

WIJ.LIiV.;    J.    licCARTHY    for   usv**^  ) 

MAROARBT  M.    MoCARTifY,  ^  ) 

ADoel^,  )         APPEAL  J^(^    SUPERIOP    COURT 


vs. 


AffPEAL  JPF 


CHICAGO    TITLE   .UiTD   TRUST    GO^Atn^/  ) 
a  Corporation,    et   al. , 

Defendants  Below.  )       cy  r\   <r\    ■--                     /^ 

OB  Appeal  ol-  WILLIAL.  J.   i^ORTJ^lS,  )       ^  ^   I-j     j        ■            ^  O 

Appellant.  )       ^  *^   tJ*    X«xx,     ^^  ^ 


MR.    JUSTIC3  liATCHSTT  DEaLniSRSD  THE  OPIKIOK  OF  THE   COURT. 

rnis   is   an   appeal  by  William  J.   ifortune,    interyening  peti- 
tioner,   froEi  a  Judgment    entered  i'ebruary   5,    1937,    ii.    ari    action   of 
garnishment  brought  by  Margaret  ik,  kcCartiay,    jud^;ment   creditor  of 
William  J.   MoCartny  against   the   Cnicago  Title  k  Traat   Company  as 
garnishee.      The  record   shows  that  the  garnishment  was  based  upon   a 
Judgment   rendered   in   the  Superior   court  of   Cook  county  at   the  De- 
eember   term  of  tuat    court,    1936,    in   favor   of  kargaret  k.   koCarthy 
and  against  W.    J,   kcCarthy  for  $63,225;    that   execution  was   issued 
to   the    sheriff  and  returned,    "no   property  found."     Affidavit   for 
garnishment  was  filed  in   the  Superior   court   January   5,   1937,    and 
the  Chicago  Title  St  Trust   company  was   served  as  garnishee  on   Janu- 
ary 7,    1937.      The   Ouicago   Title   «!fc  Trust   Company  filed   its   answer  as 
garnishee   January  16,    1937.      The   answer  set  up   that  on   July  7, 
19  21,   Andrew  J.   Ryan   executed  and  delivered   to   the  garnishee  a 
written   instrument  known   as  a  guarantee   security  contract.      The 
eontraci   is    set  up  verbatim.      It   recites  that  Ryan  has  deposited 
with  the   Chicago   Title  &  Trust   Company  6  Public  Service   Company  of 
northern   Illii^ois  bonds  for  tne   sum  of  |1,000   each,   giving   the 
number  of   them,   with   interest   cpupons  attached,    to   constitute   a 
fund  under   the  absolute   control   of   the   coi^pany  and   to   indeimify  it 
>^       against   loss,    damages,    costs,    expenses   and   attorney's   or   solicitor's 
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feeB  which   it  may  suffer  or  expend   or   to   which   it  may  "be   entitled 
as  tiuaraiitor  or   abstractor  of  the   title   to    certain   real  estate  des- 
cribed by   reason   or  on   account   of  l^eiis,    claitne  or   enouinbrauices 
which  exist  by  reason   of  a  bill    filed  itay   5,    1921,    in   the   Circuit 
court  of  GooK   county,    Illinois,    case  number  JB-73926   of  iiargaret  M, 
McCarthy  against  William  J.   iicCarthy  et   al.,    to   declare  null   and 
Toid  a  warranty  deed  from  Demiis  iucoarthy   to   James   Jenning,      Also 
claims   against   the   estate  of  Catherine  McCarthy,   deceased.      The 
writing  provides   tuat   tixe    j.rast   couipany   enall  nave   the   right  at   any 
time   to    convert   the   fund     by  public  or  private   sale  without  notice 
into  mnney;    that   such  fund  and    every  portion   tlaereof  may  be  us«d  or 
applied   ii^   its  discretion   to   the  payment,    disciiarge,    satisfaction 
or   reutoval   from   tae    title   to    the  premises   of   sucn  liens,    claims, 
encumbrances   and  defects;    tiiat   out   of   the    surplus  of    the   f  anr< ,    if 
any  reiuain,    the   company   sliall    retain   an   amount   sufficient   to   reim- 
burse  it   for  loss,    daa:age«    costs,    expenses,    attorney's  and   8olici<- 
tor's   feesf    etc.,    and  pay   the  balance   to   the  order  of  Andrew   J, 
Ryan,   his   e.'ecutors,    adi^inistrators  or  assigns;    tnat   in   case  of 
liti   ntion    involving   the   fund,    tne    costs,    eaqpenses   and  attorney's 
fees  of    uie   coL-ipany   are   to  be  paid  out   of  tne  fund;    tnat  when    the 
liens,    claims,    etc.,    are  discharged  or   satisfied  or   renioved   tc    the 
satisfaetion   of  the  Trust   coaipany  (as   to  which  it   shall  be   the   sole 
judge)  ,   without   the  use  of   tiie  fund,    the   same,    after  deducting 
costs,    expenses,    etc.,    sjiall  be  paid   to  Ryan  or  his   executors.      This 
writing   is   dated   July   7,    19  21.      The   answer  of   the  Trust   company 
sets  up   that   these  bonds  were  delivered  to   the   garnisnee   on   July  7, 
19  21,   pursuant    to   the   terms  of   the  above   guarantee   security   contract; 
that   the  garnishee   issued  its  policy  of   insurance  guaranteeing   the 
title   to   the    real    estate    in    question.      The  Trust    coitpauy  further 
answering  as   gan.ishee   states   the   fact    to   be   that   these  bonds  were 
at   the   time  of  the  deposit   the  property  of  KilliaiL   J.   i^cCarthy, 
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and   that  Ryam   in   placing  tH«»  with  the  Trust    corapsuiy  was  acting  as 
a^ert    of   and   'fit'"   full   knowlndtie,    consent    an?!  authority  ol"  William 
J.   McCarthy,      The  answer  also    strtee   that   the  rii^ht   ol"   the  liarriish^^ 
to   retain    theee  Toonds  was   affirmed   and  adjudicated  by   ai.  order   en- 
tered lay  15,    1924;    that   an  appeal   TTaa   taken   from  that  order   to   the 
Acpellate   court  of  Illinois,   which  affirned  the  order  of  the  trial 
court;    (i^icOartUy  y^  .^oCartiiy.    238   111,    App,    613)    that   tne   garnlsnea 
is   entitled   to   retain   the  tonds   and   the  proceeds   and   accumulations 
thereof  for   tae  purpcEee   set    fortu  in   the    contract   of   indemnity. 
The   answer   also    states   that   the  garnishee  has  been   served  with   a 
euirmons    in   an   attacment  proceeding  in   the    case  of  William  J.   Mc- 
Carthy for  the  use  of  William  J.fortune  v.    Giaicafio   Title  cc  Trust 
Company   ir:    the   Circuit    court   of   Cook   county,    case  ivo.    36   C  1079  7, 
and   that   the  proceeding  was  presently  pending, 

January  20,    1937,    on  motion  of  plaintiff   the  Superior   court 
entered    an   order  requiring  William   J,   i'ortune   to   within   ten  days 
assert  his    clais  in    that   court  and    cause    to    the   chattels   and  effects 
In  posseseion  of  the   Chicago  Title   and  Trust   Coupany.      Pursuant   to 
that  order  Fortune   filed  his  petition,    claiming  that  he  was  en- 
titled  to   these   credits   .and  effects,    etc.,    owned  by  or   due   to  Wilxiam 
J,    licCarthy.      In   support   of  his    claim  he    set  up    tnat   on   September   21, 
1936,    he  brought   an   attac-iment    suit    in   the   Circuit    court   of   Cook 
county  in    an   action   at   law  against  William  J,   kcCartay  to   recover  a 
judfment    for   the   sum  of   $25,184.06;    that  he   duly   filed   a  complaint   in 
said   cause   on   September   21,   1936,    and  on   tnat   date   filed   az*   affidavit 
for  attachment   and  an   attaci'juent  bond;    that   the  writ   issued  out   of 
the   office   of   the   clerk   of   the   Circuit    court    September   21,    1936, 
directed   to   the   Chicago   Title  ic  Trust   Gompany   and  Dax.iel   S,    Jerka; 
that   the   sheriff  returned   the  writ   tiat  neither  kcCartiiy  nor  nis 
property  was   found  within    the   county   and   that   the  writ  was   served  on 
the   Chicago   Title  &  Trust   Company  and  Daniel  3.    Jerka  on   that   day; 
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that   the  Chicago   Title  <Sc  Trust   Co,    I'iled   ite   BK«w«r  October  23,    1936, 
and  that  notice  was   B?rved  uucn    its   counsel   Sentemter  9th  of  a  mo- 
tion  praying;   the   ipsuea  be   set   for  hearing;    tnat   ari    affidavit   of 
non-residence   of  LoCarthy  was   filf?^   SeT)teniber   23,    19  36,    and   the 
certificate  of  mailing  notice  by  t:ae   cleric   and   certificate   of  pub- 
lication by  the  Law  Bulletin  Publishing  Co&pany  were  also   filed; 
that   a  hearing  was  had  on  Becember  27,    1936,   on   the   issuee   so   formed, 
at  which   eTl-lsnce  was    introiuced    suowin,:;   t  lat   the   Chicago   Title  & 
Trust   Co,   held  in   ite  possession   the  6  bonda  above   described,    to- 
gether with  the   sum  of   #3,030,36   in   cash,    all   oT  which  were  proved 
to  be   the  property  of  Villi  =un   J,    McCarthy;    that   the   Judge  of   the 
Circuit   court    indicated  he  would   sustain   the   attaciument,    and   ?.ireeted 
claimant   to   proceed  with  necessary   steps   to   secure  a  judgiaent   in 
the  main   case   against  McCarthy.      The  petition  of  i^'ortune   also    slL- 
leges   tnat  by  reason   of   the  foregoing  prior  proceedings   and   esoe- 
eially  by  virtue  of   the   service  of   tne  writ   of  attaciiment   on   the 
Chicago   Title  &  Truat   Company  on   September   22,    1936,   prior   to    the 
beginning  of  Mrs,   McCarthy's  garni siim en t    suit,   he  has   a  lien  upon 
the  assets   in   the  han<^s  of   the  gair. ishee  belon.^ing   to  William   J,  Mc- 
Carthy which  is   superior   to   that  of   either  Margaret  k.   or  William 
J,   McCarthy.      He   therefore  prays   that   the  procs'-^dings  of  Largaret 
M.   McCarthy  "be   dismissed,    or,    in    th'^   alternative,    continued   until 
the   Circuit    court   of  Cook   ccunty  shall   finally  dispose  of  his 
»ttae>'«pr.t    suit  begin   there.      The   court   h(»ari   the   evidence,   which 
ten<9ed  to   sustain   the  averments  of   the  petition   of  JJortune   and   the 
answer  of   the   garnishee;    denied   the  prayer  of  i'ortune's  petition 
anfi    entered   judt;ment    in   f  vor  of  krs,   i^coarthy,    as   already   stated. 

The  liti   utiou  between   tlie  i».coartiiy«  has  been  long   oon- 
tl-  ued    and  has  reached    tnis    court    several    ticies.      in    the   case   of 
McCarthy  v.   kcCarthv.    233  111.    App,    old,    the  Third  Division  of  this 
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court  he^d   that   the  'bonda   an'i  proourty  here   in   fliueation  belonged  to 
William   J.   ^.oCarthy;    tliat   the    same  vere  held  by  the   Title  i  Trust 
Corapany    subject    to   the    pledge    «et  uo   in    its   arisT/er,    ani  tuat   they 
were  not   subject   to   gamiBiiment.      The   evidence   in   this   case   ahows 
that  "-hen   the   Ciicar;o   Ti  ^,le   /■*  Trust   Co«   was   served  as  jiarraiaiiee   in 
the  attaclunent  proceedintj   in  the   Circait   court  bet,un  by  i^ortune 
Septt^juber   22,   193G,    the  ^.^rnishee   still  held  this  property  under 
the   indemnity   a^jreement;    that   the   saiue  t&a  not   aubject   to   garnish- 
Blent,    'Jid   that  unlf^r  its  proooedinfe  ol"   t;iit   date  x^ortui-ve  was  not 
entitled  to   recover  anyt   ing  aj^ainst    tiie  garnishee.      ihereaitcr, 
however,  Mrs.  li-oCarthy  teiK:ered   to   the   Trust   company   deeds,   the 
efl"act  ol'  which   ^as   to   clear  up   the   encombranees  on   the  title   on 
account  ol'  which  the   indemnity  agreeiuent  was  made.      PaXi^raph   22  of 
c'jRptsr  62  ol'   the  Caruisluaent  Act   (111.    State  Bar   uss'n   Stats.,   1937) 
provides   in   substance  that   il'   iii   c-ise  ol"  garniB.iiiiciit   the  gooJs   and 
chattels,    etc.,    are  held   l"or  any  purpose  otxi.^r  thaii   to    secure   the 
payment   ol'  money,    and    il"   the    contract,    condition  or   otuer   tiling  to 
be  oerl*orn.ed    is   such  t  -at   it    can  be  perl'oruied  by  the  plaintii'l'  wituout 
daLa.e  to   the  other  parties,    the    court  or   juetice  oi"   the  peace  may 
make   an  order   I'or   the  parf om^ance   tiiereoT  by  the  plaiiitil'l",    and   that 
upon    such  performar.ce   or  a  tender,    the  feari.ishee   sjiall   deliver   the 
goo38,    chattels    and   efl'ects   iu    the  mar.ner   provided  by    the   statute 
to   the   ol'rioer  who  holds   the   execution,      iLari;:aret  McCarthy,  by 
ten'.er  ol"   t:-e   deede   rftiiiovinji    txie   encuuubraiices  upoi^   tue   real   estate 
for   which  the  indemnity  h=..d  been    taken,   was   able  to  avail  herself 
of   this   statute.      Section  11   of   the  uamishment   act  provides  that 
adverse   clairaante  may  be  required  by  notice   to  laaintain   their   supposed 
rii^lits.      ITie  aooellant   di.'   this  but   tue   evidei.ce   clearly   Siio^ed  that 
at    the   time  his  writ   of  att .iciaaient  was   served   the   garnishee  had 
notliing   in    its  hands   subject    to    the  writ.    It    also    appeare  d    that   by 
the   subsequent  proceedings   and  by  her  delivery  of  i^he  deeds  the 
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property  became   eubject    tc    the  later  garnishmerit  proceeding  befeun 
ty  Lra.   i^cCart.xy.      \B   a  /natter  ol'  J'act,   no   final   i'di^.tjuent   in   the 
attaoiuaent  proceedinge  was   obtained  by  i'ort  Jie   ^j^aintt  jUcCarthy, 
He   could  not   taa*  postpone   iniefinitRly  recoy  ition   ol"  tne   ri^nt* 
ol'  i  art,  are  t  .*.,  i.cOi\rtiiy.      .^ia  writ   did  not  uavt-    tAe    effect  ol  put- 
ting  the   property   in   tue    custody  ol"    the  law  tpcauf.e   at   the    tiu:,e  ol" 
the    ser-vicp   ol    the  writ   tx.cre  v.oks  no  property  in   t^xe  haixde   ol"   the 
gLirnishee  which  cculd  be   appropriated  by   it,      iortune   complalne   that 
the   judgment   is  uot   in   the  proper  ioriii  in    that    it   is  rrj.dered  in 
f::.vor  of  keorgaret  M.,  ji-cCarthy,   whereas  it    siiould  naye  been   in   the 
ramxe  of  William  J,   k'cCart.y  I'or   the  use  of  ii.art,aret  *^.   i.cCarthy. 
The   gart.iahee  ijii,^ee  no   couiplKint,      If  '?'r   aesuiae  tiii;.t    the   intervening 
petitioner  iias   a  ri^^'-t'   to   raise   thit?   question   it   is  not   ground  for 
revereal    eir»ce   tiie  judivnent  may  be  amended   in   this   regard  in   tiiis 
court  under   Section  92   of  the   Civil  Practice  Act   (111,    ^tate  xiar 
Stats.    1937,    chap,    110,    p.    2415.) 

The  judgment  of  tue   trial   court   is   affinued, 

AFFIBiiuLD, 

O'Connor,   P.    J.,    and  IvlcSurely,    J,,    ccncur. 
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CBLIKA  FOURNIER,    lUxecutrix  ol"  Ahe         ) 

38t»te   ol'  Pallte  Gadtoia,  ^jep^aeeA,    )    y  t 

Apoellant.  O/     '^  '^'   '^;    I  ^  A  .9 

MR.    JUSTICE  MATCHSTT   DSLIVSHSD   THE  OPIUlOiJ   OP   THE    COURT. 

On  Fetrua^   24,   1937,    the   executrix  ol'  the  will   of  Palite 
Gadlsoli   I'iled   in   th«  Jiunicipal    court  her  motion  in    the  nature  ol'  a 
writ  of   error  coram  nobia  pursuant   to   section   72  ol'   the   Oivil  Prac- 
tice Act   (see   111.    Stite  3ar  Stats.,   1937,    ch.    110,    -Jid  rule  209 
of  the  Municipal    court)    to    eet   aside  a  Judgment   entered  by   default 
upon  personal   seryice   on  October  4,   1933,    against  Palite  Gadbola  and 
in   faTor  of   John  Kemper,      In   support  of  h.er  laotion    she   filed  her 
own  petition   duly  verified  by  her;    the  affidavit   of  Dr.    Walter  il, 
Maguy,   who  was   the   fariily  physician  of  PsLLite  Gadboia   aiid  uis  wifa 
in   their  lifetime;    the   affidavit   of   John  Lang,   who   lived  at  number 
58  West   113th  Place,    Chicago,    and  who  prior  to   December,   19  30,    and 
until   June,    1933,    resided  in   the    same  building  with  Palite  Gadboia; 
also   the   affidavit   of  Alfred  P.   Hobarge,   President  of   tne   ot,   Louis 
Da  France,   branch   of   the   ot.   Vincent  DePaul   Charities,    from  whioh 
organization  Palite  Gadbois  and  his  wife   received   charity  from 
April,   19  33,   until    the    tiii.e  of   tneir  respective  deaths.      All   tiiese 
afiidavits   are    to    the   effect    tnat   at   xae    time   the   judfeCient   against 
Gadbois   and  in  favor  of  Keeper  was   entered   the   defendant,  Palite 
Gadbois, wa»  mentally  incompetent   and  wiaolly  incapacitated    to  manage 
his   own   affairs.      The  affidavit  ©i    the   executrix   also   disclosed   that 
the   claim  of  Keitper  was   for   rent   alleged    to   be   clue  on   account  of   the 
•oeuxiation   of  the  premises  known   as  119  West  lloth   street,    Chicago. 
Am  a  defense   and   counterclain.  to    «aid   demand   the   executrix  avera 
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i/i  'i«r  pttition  that  prior  to  iioveinter  25,    ISSO,   Palite  Gadtoie  was 
the  owner  ol"  these  premises  and  occupied   thea:;    tJiat   on   or  atout   tiiat 
time  he   and  his  wii's  by  warranty  deed   conveyed   the   ^rejuises   to    the 
plaintil'l*  Kemper  and  his  wife   for  a  consideration   stated    in  the  dsed 
to  be,    "lie, 00  and  ether  good   and  Taluable   considerations,'';    that   the 
Talue  ol"   the  ure:  iees  at   that   time  wae  between  ^3500   and   ;4000;    that 
ths   actual    consideration  agreed   to  be  paid  by  plaintiff  therefor 
was  ;?2000   in   cash   and   the  aesuaiption   of  certain  liens  on   the  preiJii- 
8*»B   amo'u  tin^^;  to   about   $775;    that  also   as   a  partial   Cunsideration 
for   sail   conveyance  Lemper  agreed   that  Gadbcis  rU^id  his  vifc  nnd   the 
survivor  of    ohem   should  have    the    right   to   possession   of   the  base- 
mpnt   flat   in   tie   reeidffnce  building  on   the  preHiises   for   the  period 
of  their  natural    lives,   upon  pajnnent   therefor   to   plaintiff  of  a 
reiitel   of  *5  a  month;    that   this   rent   as  agreed  upon  was  paid  by 
Palite  uadbols  to  plaintiff  for  Deoeiuber,    1930,    and   January,   i'ebra- 
ary  and  jtarch,    19  31;    that  about   April   1,   19.il,   plaintiff  deiiianded 
that  Palite  Gadbcis  thereafter  pay  .>10   a  month  as  rent,    and  t^xreat- 
ened   to   evict  Palite  Gadbois  if  he  refused   to   pay   that   amount;    that 
Gadbois,    then   in   a  feeble   condition  both  laentally  and  physically, 
moved  by  fear,    coaolied    -^i'h  the  unjust  deiaand   and  paid   to  plain- 
tiff  *10   <i  month  until   on  or  about  i^ovetiber  13,   1931,    at  which   time 
plaintiff  demanded   $60  advance  paysient   for    rent  of    the  premises  and 
again    threatened  to    evict   Gadbois  unless  he   complied  with  tiiis   de- 
mand;   that    again   under   fear  of   eviction   Uadbois   paid    said    sum; 
that  on  or  about   Jione  1,   1932,   plaintiff  deiuanded   tnat  Gadbois  pay 
as   rent    for    the  premises   .,515  a  montn   and  a^rain   threatexied    eviction, 
on    account   of  -rrtich  Gadbois,    intimidated,    compli.->d   and  paid  the 
amount   from  June  1,   19  32,    to  isovembor,   19  32;    that  Gadbois  lost   the 
money  ne  had   received   fror-  the   sale  of  tae   real   estate   through   the 
failure   of  a  bank   in  which  he   deposited  it    in   January,    1932;    that 
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on    Junp   14,    1933,    plaintiff   forced  Palite   Giidbois   to    vacate   the 
premlsee,   whereupon   the  petitioner,    zo   prevent   uadbois   and   ui«  wife 
going   to    the   Oounty   poorhouae,    took   the;L   ixito  Xi.ei'   owii  aoiue  and 
oared  for   sjil  nursed  them  until    tneir  death;    th&t  mrs.    vi&dbois   died 
July  27,    1934,    and  Palite   uadbois  on  ifeCruary  1,   1936;    that  during 
tne   time  Palite  (jadbois   and  hia  'vife  occupied  tne  uouse   they  paid  to 
plaintiff  a  eaia  whicu  exoeeded   tne  amouiit   due  ty  1^95',    tnat   I'roui  the 
month  of  Jane,   lf33,   until    the   date  of   the   death  of  Psiiite  uadhois 
the  plaintiff  held  poasession   of   tne   Oaaeuiient   flat,    aiid  he  became 
ohllgatdd  to   pay  Palite  uadooie   the  reasonable  rental   value  tnereof 
in   exeess   of  $5  a  montu,   or  a   total   aiuount   of   i^310;    that    this  defense 
was  not   iuterpoeed  by  Palite  ttadtois   at    tne    i.iiue   jaici^ent  was   taKen 
because  of  hiis  mental   condition.      There   is  no   denial   of   tne   facte 
as    stated  ii^    these  affidavits   and   in   the  petltioi^   of   txie   executrix:. 
it,    therefore,  must  be  assumed   t)iey  are   true. 

In   this    state  of  the   record   the   judc^ieiit   against   the  deceased 
should  have  been   set  aside  anl   tne   executrix  given   an  opportunity  to 
present  her  defense  upon   the  merits.      There  are  numerous   cases    to 
this   effect,    of  wuic-i  wo   cite  only  a  few:      i^iitciriell  .v«   ^>-in>4.   187 
111,    462;    Jonaolidated  Coal  yo.    v.   coltjen.   189    Ilx,    So;   .baird  & 
Warner  v.   ^toble.    25o  111.    App,    253;  <^arabia  v.    Xhomttson  hoepital. 
309   Hi,    x47.        ihe   plaiiitiff,   jnemper,   has  not   appeared  in    tnis   court 
to   support   tae  Jude^eut,      It  will    taereiore  be  reversed  and   the   oauso 
remanded   .vith  directions   to   eet    aside  tne   Jud^ent   and  grant  a  trial 
of   tne  original   caus*  upon   the  merits. 

HiilVJfiiiaBD  AUD  HBMAWDED   v^ITH   DIRBCTI0;;3. 

O'Connor,   P.    J,,    8ja«1  McSurely,    J.,    concur. 
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MR,    JUoTIlM  kATCiiliT'i   Di^iLlVaRBD   ThW   O'lJMlOh    Oi>    THi.    uOURT, 

The   tjlaintifl",    G«mbala,    aopeais   from  a  jui    -ient    entered 
in    faTor  of    the   defendant    on    the    finiing  of   thr;    court.      The    plain- 
tiff'*   suit    is  unusual    in    that  he    sues    as    the   asaifinee    of  nis   own 
trustee    in   bankruptcy.      The    claim  was   acquired  by   olaintiff  on 
October  i:^,    19S6.      The   several  paragraphs   of   th«   statement  of   claim 
In    substance   charge   that  olaintiff  and  his   wife,    7ranees,    on  October 
4,   1929,  b»»inf?   the  owners  of   certain   described  real    estate,   cnveyed 
the    same   to   defendant  by  way  af  mortgagp   to    secure   an   in(3ebtedness 
•f  ^5000;    that  tie  mortgage  was  delivered   and  filed  with   the  Regis- 
trar  of  Titles;    that  nlaintiff  at   the   same   time  became   a  member  of 
defendant   association;    that   defendaait   executed  an'^    delivered   to  hi« 
a  book  usually  iaaued  by  it   to   persons   to  whom  it  lent  money;    that 
this  book  shows   a  loan  of  .1>5000  uade  to  defendant   and   the  various 
•mounts   due  defendant   frou   time   to   time   in  payment  of   said  note  u-d 
to    and    including  December   28,    1933;    but   that   defendant    '?id  not    in 
truth  and  in   fact   turn  over  this   sum  or  any  part   thereof  to  Plain- 
tiff  and    is    therefore   indebted  to    thft  pl&intiff   to    that   amount   '''ith 
interest.      Thf»   second   paragraph   alleges   that   defpni??nt    issued   its 
cheek  dated  Beceuiber  3,   1929,    in   favor  of  plaintiff   as  payee,    dr-wn 
en   the  Hegewieeh   State  Bank  and   delivered    this   check   to   its   secre- 
tary;   that    thp    secretary  never   delivered   the   check   to    plaintiff, 
to    thft   damnpe   of  plaintiff  in   the   sum  of   1 5000  with   lethal    rate   of 
interest  thereon   from  Decenber  3,   1929;    that   defendant    issued   its 
cheek  and  delivered   the   same  to   its   secretary  as   aleged;    that 
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plaintiff  demandled  and   requested   the   secretary   to   deliver   the 
same   to  him,   tut   that   the   seoretarj   forged  plaintiff's  naiue   to    the 
check,    c'lshecl   it   jind  appropriated   tne  proceeds   to  liis  o-xu  use,    axid 
that    -a though   requested   hae   refused   to   pay   txie  lonn   of  ^5000   or   aiy 
part   of  it   to  tjlaintiff.      Plaintiff 'b   demand  was   for   #6fllS»i30, 
with  int   rest   at   5t  from  October   4,    19?9,      Defaiidaiit   answered   ad- 
mitting  sonie  of   the  f'.*ots   and   denying  others.      Upon   the  trial    the 
defense  relied  on   ajuoante   to   a  plea  of  res   a-djuuic-ata.      Defeiidant 
says  that   in    the   Circuit    court  of  Cook   county  in   the    oauee   en- 
titled   St.    JTloryaja 's  Buildini-s  &  Lo:ija   A3fuoi'<.tion .    a   corporation. 
V.    Steye  Geii-bala  c-t     1.    Case  iilo.    B-2304*55,    o^  LoveiulDer  8,   1933, 
defendant   filed  its  bill    in   caaAncery  aaainst  plaintiff  rni".   other* 
to    foreclope   the  mortgage   in   question,    described   in  plair.tiff 's 
statement   of   claim;    that   to.is  mortgaf^e  was   --.iven    to    secure  a  loan 
ma<»e  "by  the   defendant    to    ilai   tiff   and  his  wife   iii   the   sum  of 
$5J00;    that   this   sum  was   sTldenced  by  a  bond  of   even  date,    exe- 
outed  "by  defendant    and  his  wife,  thereby  nlaintiff   agreed   to  pay 

to   defendant   ;|5000   In  weekly  payaents  of  412,50   and   to  pay   interest 

In 
on    the  loan  monthly;    that   in   this   suiythe  Circuit   court  defendant 

and  hie  wife  were   eenred  with  summons,    filed   their  appearance   and 
on  February  1,    19  34,    an    sKiended   answer  in  which   it   allegt^d    t/xat   de- 
fendant  and  his  wife  nerer  received  the  $5000  alleged   to  havr  been 
lent   to   them,    or  any  part   thereof;    that  they  never  received  any 
consideration   I'or  the  alleged  mortgage   and  bond;    asked   that   the 
court  decree   that   the  mortgage  and  bond  be  null   and  void  and  not  a 
lien  upon   the  prezilses;    that   defendint   and  his  wife   also    filed 
their  eountprclaim  praying   that  the  mortgage  and  bond  be  canceled 
as  null   and    -void,    and    defendant  filed   a  reply   and    the  plaintiff   and 
his  fife  a    s^orn    rejoinder  in  which  they  admitted   that  they  applied 
for  a  loan   of  $6000;    that   the  property  was   appraised  and  the  loaB 
recorded  at   ♦5000;    they  re-alleged  the  f^cts  set  up   in  their  answer 
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as    to    the   execution   and    acknowledgment   d"   the  mortgage,    the  "boud 
and  "book  No.    1895,    admiltin(i   that   the  mortiiage  was   regietered   in 
the   olTice   of   the  Regietrar  of  Titles;    alletied   thctt    they  had  no 
knowledge   excerjt  "by  hearsay  that   the  Juilding  aiid  Loan  Association 
i?!sued   its   elieok  for  $5000,    rind   that   th'*  check  was   casned  on  BeceiB^ 
"ber  4,   1929;    alleged   they  never  receiyed,    ear'   or  endorsed  or  au- 
thorized  the    endorsement   oJ'    the    alleg«id    check   and  nerer   reoeiTred 
the  $5000  mrespnt^'d  \>y  said   check  or  aj.y  p^^rt    thi^reof;    that  plain- 
tifl'   accerite'!    a  personal  promissory  note   I'or   ':»5G00,    dated   Jaiiunry  6, 
19  31,    exec^ited  hy  Prank   J,    3ac}iariaa   and   Jean   Zacharias,    and  that 
plalr.tllT  fllf>d    ?uit   thereoxj    iu    the  kunicinai    c  jurt   o3'   Chicago    in 
February,   1935,    against   tho   aixiS    Jean  I^acharias;    tiiat   this   cause 
in    inreclosure  •'"as   rel>rreri    to  a  baster,   who   reported   in   i'rivor  of 
the   complainant;    that  Hovenher   7,   1934,    the  decree  rras   eiatered  in 
favor   of  plaintiff   arA   against   defendant,   his  v.ife   and  others;;    that 
the   counterclaim  of   plointiff    and  his  wife  wag   disiciBsed  lor  want 
of  equity;    that   this  decree   in  cart  provided: 

"The  plaintiff   issa<=*d   its    check   to   order  of   defsrdants, 
Steve  Genhala  --^id  Fraiices  ueiLhala  for   the   aiuount   ol    Lne  itorti^ae-t 
and  /rank  Zachariat,    Secretary  for  the  plaintiff,    tendered   the   cneck 
for  $5000   to    defaulaiits,   '»ho    tuld   Jachso-ias   to  hold  it.      Xnat   w^acha- 
rias   orly  wa?    pn.powered   to    deliver   the    cA'?c-<   to    def ei. Jarits,    cuii'.  his 
aut-ority   ended  when  he   offered    the   check   to    the  def eridante,      The 
chpck  has  tpen    cahed   aiil   rpgilariy    entered   on    the  hooia   oi'  olain- 
tiff  and    the   sa.  e   is   a  lawful   indebtedness   of   defendants   to   plain- 
tiff.     Thi>re  were    subse   u^nt    'i=alin^s  hotwc^n   Gembala   and    -iaciiarias 
as   to  the  disposition  if  the   said   check,   but   the   court   finds  tney 
were   all    dealings   of   a  pernonal   nature    as  between   defeiidants   and 
Zac^iariaa   and   did  not  bind  plaintiff  or  impugn   or  nullify  its   claim 
as   against    the   defendants,* 

The  pl»a  also    averred   that   on  iV.briiary   4,    193S,   plaintiff 
and  his  -rife   gave  notice   of   appeal   froiu   the   decree,    and   that   on 
i^ay   7,    1975,    on  motion    of   the   defeniant   the   appeal  was   disiriisBed  by 
the   Circuit    court   ar:^    the   decree   entered  becarue   final;    that   aftexv. 
ward   t^ie   real    estate   described   ir.    the  mortgage  tund  plaintiff^ s 
stateOiPnt   of    claim  was    sold  by   the  faster;    that   toere  was   »   defi- 
ciency for  which  plaintiff  and  his  wife  were  found   to  be  li^ible 
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under  the  decree.      An   order  wae   entered  "by  the   court   apnqroTing  the 
report   of    «ale  an.i    the   dietribution,    finding   the   deficiency  in   the 
Bum  of   52736.69,    fOJ    v^hich   judgicent  vas   entered   a,£:air.8t    the   oiain- 
tiff   «nd  his  wife;    that  hy   rtaeon    cf    Uie   facts   -.uLleged  pls-intiff 
is   estopped  from  proBecuting;  thie    cause  of    action;    that   all   of   the 
iesues   presented   in    tne  plaintiff's   statement   of   claim  were  pre« 
sented   in    tiie  Circuit    court  of  Coojt   county;    that   tlie    ietenuination 
el    the   issues  wa«  necessary  to    the   ectahliahmant  of   the   genuine- 
ness of   the  mortgage  foreclosed  and   the  bond,    and   that  after  tne 
detenainatioti    of   the  validity  of   the  laortfeage  and  bond,    the   court 
passed  upon    all    consideration   paid  by  defendsmt   for   said  mortf-age 
and  bond  and   all   defenses   that   the  plaintiff  and  his  rife   could  hart 
interposed  in    said   cauee   of   action,      Uaon    the  Vieariiit    of   the   oause 
plaintiff  gave    evidence   tending   to    sue  tain    the  allegatioris  of  his 
eomplaint,   while   defendant    in   supoort   of   its  defense   of  tpb  ad'" 
judicata  intro''.uced  the  records  of   the   Circuit    uourt    in   case  io. 
B-280-425  and   rested   its   defense  upon    the  ground   that   every  issue 
set  up   in    the   claiiu  of  plaintiff  had  been   adjudicated   in   fr^vor   of 
the   defendaixt    in   that  prooeeding,      ihe   court   found   tne  issues   in 
favor  of  the   defendant   and    entered  judgment   thereon,      J»'rojn   that 
judgiiient   the  plaintiff  prosecutes   this   appeal. 

Plaintiff   says   that   ix  v/as  not   obligatory  upon  him  to 
plead  his   set-off   or  file   a   counterolaijxi  in   the   Circuit    court;    tnat 
that   rifcht   is   goferoed  by   statute   ^d  defendant  had  nis   election 
under   the   statute   to   plead  nis   claim  or   reserve   it   for   future   inde- 
pendent  action,    and   therefore   a  prior   action   in  wfiich    such   claim 
might  have  been   asserted  ie  no  bar  to   a   subsequent   and   independent 
action,      ite  cites  ifcorton  v.   liailey.   1   Soaiomon  111.    213;   Hammans  v,, 
Powell-Lyf-rs,    220   111,    Afp,    196,    and  argues   that    section    47  of    tue 
Civil   Practice   Aet   (111,    State  Bar  State.,    1937,    chap.    IIO)    does  not 
change   the  prior  law  in   this   respect;    that   in   order   that   a  former 
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adjudication  luay  operate   as   e.n   estoppel   it  aiuet  te  mtda  to   appear 
the   aotioii  was   embraced   and  deten-ined  iu   tne   i"oj.ffler   suit,      ivallna 
▼  .    -jaravana,    341   111,    236.      tie   also   insieta   tJaa*  where    the   victim 
ol   an    injustice  uas   at  iiis    coM-nnd   iiiconsistent    rei.  ediea   and   is 
douTJtl'ul   wLicl-   is    the   right   one,    iu   the   abs-viice   ol'   facts   creating  an 
equitable   estoppel  he  may  pureue   oiiy  or   all   oi   them  until  he   recovers 
through   one,    since    the  prosecaiiion   oi  a  wrong   reT.edy   to   deieat  will 
not    -atop  hiiii  rrom  subsequently  pursuing   the   right   one;    that   there 
is    a   diJTerence   between   an    election   ol"   rsiuedies  by   a  plciintifl'   and 
the   mistake   ol"   .i   plaintifi   as    to  \irhicn    rei..edy   is   applicable.      To 
thie  last  point    the  plaintifi   cites  Austin  v..   iirst    iruat  ct.  davings 
BanJt.    b43   111,    406,      J.-iat   case,    STalina  v.   Saravana^      -ind  ^-orton 
y,    Bailey,    are    the   only   cases   out   oi'    tae  numerous   citations   in 
plaintifi' '  s  brief  wiiich  he   atteaps   to   analyze,      i*one   ol'   tnem  is   ap- 
plicable or   coiitiolling.      w'e   asi.ui:ie   it    to  be   true   that   a  dei'-iidfotlt- 
ip  not   obligated   t.o  plead   a   set-ol*i   or   couiiterolaim  wuicli   is  neither 
conriected  v/ith  nor  arisara  out  ol'  the   transaction  upon  which  the 
plaintii'j'    sues,    but    it   appears  iLere.   the  pl5.intil'f    in  his   defense 
made   in    the   Circuit    court    auecil'ically   set   uo  his    counterclaim  w.iich 
was  not   disconnected    froiu  the   trajisaction   on    account   of  which   the 
plaintiff   there    aued  or  here   sues,    but   on    tne    contrary  was    and   is 
an    essential   part   of   it,      Ixi   the  Sval.ina  case   t}ie   defenduiit   in   an 
action  brought  upon   the   theory   tiiat  a  certain   deed  was  fraudulent, 
undertooJc   to    interpose   as  an   estoppel   tJiat   the  valiiJity  of   the  deed 
had  been   settled  in   a  I'onaer  action  where  it   was   introduced   in    evi- 
dence,   althoug^i   the  question   of  its  validity  was  not   there   ir^   any 
way  it.   issue,    and   the   Supreiae   court    said    tiiat   there   vas  no    estoppel 
because   tne   question  had  not   been    ruised   axid  deterii^ined   in    the 
former   suit, 

ir-"   Austin  V.    -birst    .^'rust   fc   Savii.^s  .bank,    343  111.    406,    a 
respondent    to   citation   proceedings   vmierx  aad  been  brought   in   the 


iis\xlsvi^i     .^ita   i3ffl-xu't  \iiii  iii  k&AL:n^isii  bus  fcao^^tias  e«w  aoli'e«  •xC? 

an  ^iiiiBsto  aiofit  'ro  93itf;sa>5   !=»jdj  nx   «»ao  jifsii  9ri*  si  iiatdw  lu*ti:€tt9h 

©■xcii^  J-jsrij    ;«»ao  #48iT  s£i^  ijuiiieti-nj  -^li-i-^i-ipOiBcffj*  .aeil  said  fo^89   i'oa 
f-fta  'iliJ^rxljeXci  a  ^cf  aalbsiusi   '£y  noiJ'os-i--   a&  ttsswd-oef  •oae'S's'njfcA  a  si 

oT      »9Xerf;t>iX{t<|^  8i  Ijijsm®-!-    iioiiiw  ot   s^   rtJ:>:ftix*Xc?  a  t©  •aUJ'tiw  ftri;^ 

m^x^i'i  fen;,      e  aj-je^YiiasS  ,y  aaiX^r^    ,9s«o   jariX     .©i>i^   ,XXI  K^  «^jSS£ 
ax  aaoxJiiif io  swoisjaxjix  s»tii   'io  it«©  a©aso  xlao  aiid"  sia    .y9X1j8jB[  ^y 
•qz  ai  3i®Ad-    to  oiiori     .ssijXirJiw  oJ-  Ktj[i5i©.i-itjd  sa  liaxxtsr  tslad"  s^i1iiat*lq^ 
'<jj*t««.foii«''t9^  jK  ;t«fi*  sij-jJ   od   o.t   ii  9iiu;ca*i  ^w      .j^itJLXXo'ii'floo 
l9si^X9£i  si  xfexilti?  flixaXot©;Jiiuoo   iq  Tto«Jsa   .ts   bjsoXq  o*   haii&^iLS.: 

xfsiil^  miJs£utt>iauQo  sJbi  qw  *»«  ^XX«»X'iio9^a  J-X0«o  JluersiO  »M  «i  dfifilK 
ells'  -doXiiw  'lo  imioxiOi'.  no  aQXto»»£i£fi  o^i'  mot't  l)»#waao»eXf>  doajtMW 
si  bae  sxri?  i<;'S*i#iioo  ©xtd^  ao  JiW  ,adifa  Bii»d  10  £>©««  9l:9xli'  Tii:tni;«X^ 
«w   ai  3-iiy3^xi*l»l)  «r{J  sg«p  SjiilljiVii     ■  "    '"'      «^i  'to  iJ'ia^  X4ai.ta»aa#  lu 

«lr9  Hi  bsQaho-xiiii  a«w  *i  eisdw  m»x*oa  •t'^^nol  m  ak  b»m»a  M>9d  bJtd. 
,  leqqo^ae   .>.>   ;^f-':  tr^^i^d^    .f....IJ    Mjfe^  ■.crx;e  r^fft  hnr   .9i?!?fii  ai  \:sw 
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Protate    court,    4cf ended  liis    ciaim   to   the   -.iroperty  in    queRtior   upon 

th^   thftory    that  he    derived    title   to   it   by   ii  gil't   cauaft  faortis. 

Thers.'il'ter  He   set  up   a  cl^im  tnat    ths   ..locu-iient   on  ^^uic-i  he   rslicd 

to    ^istaMigh   the   gil't    amounted   in    I'act   to    a   codicil    to    tsif'     donor's 

will.      It    vas   argued   that  he  was   estopoed    by  hie   I'or.'ner   c.ncention 

that  he   received    tr.e    titl'?  asi   a  t,il"t,   "bat    the    court    sail    t/iax    tne 

clai;c?  -wpre  not   inconsistent,   and  neid   that  he  waa  not   estopped. 

Thej"»   cases  liAve  nc   amplication  liere. 

The    evi;?-'-nce,    consiscing   ol"    che   court   records,    (^PtauiisVies 

■beyond   all   doutt    that   every  Liateriai   isBue   of  i:-cct   involved   in 

necesEary 
tliis    Ruit  fraa  un-ler  tiie  pleadings^yxidi   appropriate   to    the   deteri-ina- 

ticn   of   the   issurs  ol"  the   fcrecloEure   Euit  Lrought   in   the  Circuit 
crurt.      For   exar.;ple,    the  plaiiitill"  now  aeserts   that    there  was   no 
irj(?eVtedrf>ss   -iue    l'rop<  )\im   to    the   nvortfeagee,      w-s   d?^l'ends,n.t   in    the 
fcr«=>clc«ure   action  ht    art   up    the   dsl"enEe    taat   there    >aB  no   indebted- 
ne»r>,   no    consideration;    failure   of   eonsiierstion,    an-i    taat   there  had 
"been   fraud   in    the   transaction   in  w.iica  the  ijiortga^e   and   tae  t-nd 
were   executed.      In   that      action    olaintiff    elected   to    rescind    tie    con- 
tract  unon    these  grounds,      Tne   decree   entered  in   the   foreclosure   castt 
hell    t\^t  -cliintiff  v^  h.z   indebted   to   the  Luildin.i   and  i^oan  Ae.;oci.T 
tlon;    that   there  "-ae   coiisiier-ition    for  uia   proniiee   to    pay;    that   tnera 
'vas  no   failure  of   c jnsider^tion,    zui'l  tnat   taere  had   t-een  no  frbiud   in 
the   execution   of   the  mortj:ige   :ind   the   uond«      Tnese  issues  h  .vin^j.  heen 
there   d  "tT.'^.ined,    plaintiff    Is  bound  by   the   decree   and    estopped  by 
it   fron.    5ontenlin£    to   the   contrary  in    Uiia  action.     Brown  v.  Erown. 
142  111.    409,    438.      "^oll enoerfcer  v.   hoover.    346  111.    511,    543;    ^lezoa 
V.    r,le7.03.    346    111.    96,    99,    and   31uka  v.    .lielicxi.     S35  111.    202,    21o. 
7rr>Ty  Iprur.   of  fact  on  w.,lch  plaintiff  relies  has  been  once   tried 

and   deter   Ined  in  f r.vor  cf   -lefendant   and  against   th     pialntiJT,   lie 
has  noi  right    to   vex  defendant  by   two    actions  based   on    the   same    facts. 

The   judgment   is   sffiruied, 

A??IRMrD. 

O'Connor,  P.J. ,    and  kcSurely,    J,,    concur. 


^iii    j^jAJ    feiiig   4"iiJt'.'o   3ii.t   j  i.-a    ,it"ii^  ij   3&  BUM  sa'*  Jb»v.i»6®i  sxf  ^aifi' 
,fi&gQ,»,3  8»  Iga  s«w  vii  j^iii^   fei'^^x^.!*;   , ias^aisaosai-  #&«  flics v  8K!iA-jC& 

j&C9fi  «!!*  jbes  .d %jei^i'r  ./ill   3f!.d   liolriw  at   aoltiSfveeiue'x^  »xit  lirl'  3f:eaf*%'  «t9*tf 

^•xsSjTii    ^vf.xd     ;\;:aq   ©*f    ©sifiiO^o    giM  S.©'i    a.C}.ti.«T^t-A8a©!^    9»',i!;'  ««f«ri#   i«i^^'^  jHOii 
ax  fe«j#"i'i  0.:.  aeesc!   I>s4l  &-!teju,T   ^MSii*  t-as  ^^,jaf icr^^«)j>i&Hf>»--t«i  e^uili^l:   oh  e*# 

aoi£9iv    ;o^    ,.ug    ,XI1   &WS    . a^VftOE   .v  'aSg»;^f -'^n^'  "^^      .SS^*.   |«*-".XfI  Sl^f 

.jis  .SOS  .iii:«g&  ^.Ms^-ii^c.  . y  isatoie  »-  ,  •"?  .fjfl  &*f  ,sja^£ii.-A;:,. 
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•X  ral,    Jeirm  3.  Rusoh, 

Apoellee, 

V8, 


JOiJKi'H    E3rO.SITO,    TES3IE    CGCOK 

JOltL-    J»    CARTIIJA,    GROHQS    JAl^AC  lIODS 

and   G?.ORG''j:  La  POhB, 

ADT)PllantB, 


CCURT 


29  3  i.A. 
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&R.    PRB3lT)lAiG   JU8TIG3  0 'COl^ilOR 
■D^ilVERffT)   Tm    OPialOU    Oti"   T^IS    CiTJKT. 

By  thlfl   iT)oeal   the   resoon-lents   seek  to   reverse   a  Judt:iiient 
ol'   the  County  court  of  Cooic   county  I'lr-'Hln^i   tliem  t.uilty  oT  miscon- 
duct   <nd  miebehavior  ir.    the   -^iscnurge  of    tJieir  dutiea  as   Judges 
and   clerks   oJ'  a  orin.i'.ry   ^'lection  held  April   14,   1936,    ;aiic[    sentenc- 
ing  each   ol"   them  for   a   teriu  c.1'  one   year   in    the   county   Jail, 

October  9,   1937,    John   3,   KuBch,    Ghiel'  olerk  ol'  the  i-oard  ol" 
Election  Co^ii-dRsioners   of  Chicago,    i'iled  a  Teril'ied  petition   rij.<axn8t 
the   Judjice   and    clerks  ol'   election   ol'   the  I4txj.  Precii.ct  oi    the   2  sth 
Ward    in   Chicago,    chart, in^     that   at   a  priaary    election  held  April    14, 
1936,   he  -^fae    aivined   t~nd   telie-ved   tHat    the   Judfef'S    -.nd   clerks  rere 
fuiity  of  oiisioonduct     uad  miebehavior   li.    the  perforiuaxice   of   their 
(latieg   ij.    that    they  kno^'ln^.ly ,   fraudulently    aid  unlawfully  peru.itted 
19   orrenns   to   vote  more   than  once,   3  persons   to  vote  whose  names 
hid  "been  erased   fro.i.   the  registers,    and   permitted  11    to  vote  wnose 
naree    ^i^  not   nr)r^e3.r  on    the   official    re^^lsters,    and   made   false   re- 
turns  of  vot<=8    c-iBt,      The  prayer    »'a8    that   a   rule  be    .entered   conauand- 
ing   tne   rf»epo/ dents   to    nho^   cause  why   they   suould   not    be  adjudg4«d 
guilty   of   contf^i'i^t   of   court,       jn    tne    Siine   day  an   order  vfas   entered 
as   prayed    for.      April    6,   1937,    resuondents  uoconate ,    Jartina, 
ifisposito,    Janac.ione    and  LaPore   filed    their  written   motion    to 
dlsmiets    the   petition,     uid   o:.    t/.e    same   day    Uie  motion  was  ov<:rruled. 
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t©  &TEaoS  »ii^    i©   :i^i>iO  *i«ifiO    ,iioaiiH    /ri   iliifov    .»?£tX   ^Q  ^«i*qJ*(» 
iaaijtf-^   ao^#i.4-s8^  J&sl'iltyv  i^,  i/'»Ii,'x    ,ojj.©oixiS>  to   aXisaeiesij&'a^.Q  woj.  ;  y."  i..A 

ai"i5-3f?i.(  »a<3i^«'9*«v  oi  «a-:rer£«--«j  C   ,oaaQ  fl«^^   »««i8  #J,-€Vy  ©« .:--»fl©««M .  •! 


Afterw^ard    the   caae  was  heard  and      aa   continued   Iraa,   ti.  t»   to   time 
and   on  April    28,    19.i7,    leave  ^J<>kB   ^ruii  t«?ci    to    respondentj?   to    5'il« 
their  BV'orn   ariBwere   onA   ai'i"ida\it»   to    the  petitiona.      The  pi^ti- 
tioner      ?b.1<»ute?   to   tue   entry  oi'    tni«  order     nd   It.    «»8  Turtiier 
ordered   taat    1.II  ttillots   be   uouiited,    to  'viiioh   respondent*   excepted, 
and    thereupon    each  of   the   respondentB   riled  .:i»   separate  veril'ied 
answer  or  alfidarit  i^-    tiie  n  iture  ol'  an  answer. 

Heaponient  Cartina  set  up   in  Ais  veril'ied   answer  that   at 
the  priiiiary  election  he   i'or    tjie   Jirst   time   served  aa  :in   election 
official;    that  he   did  not  know  T-hea  he  arrived   i»t    uie  polling  nlaee 
what  -lis     utioa  were,   tut  was  aaslKned    to   cti-.-ok   the  registration 
books  at  various   tines;    tuat  he   checked    the  1935  PrL-i^ry  Poll    l;ook 
to    BGP.   tlia:   nlien   a.  person    called    lor   a  partic^lfer   purty  tuliot   he 
had   -voted    in    that   party   in   1931)   priaiary    election;    that   at   other 
timee   he  wrote   the  naai-^'s   ol"   voters   in    tne   poll   hook;    that    A  no 
time   iuiin^.,    the    c5ay  was    any   coniplHint   ioade  by   tae  watciiers   for 
either  of   thp   parties  or  ty   tae   police  offioer    vho   waa   atationftd 
in    the  polling  place;    tuat   if  mistaicea  were  ih-i.de   th-y  were  not 
wilfully  or  kno^'inejly  made  by  him,    and    tuat  he   ^cted   in   ^ood   faith 
and   to   t.h«  best   of  his   ability, 

laPore    set   up    in  hia  verified   answer   that   he   was  a  laborer 
"by   occui    tion;    tiat   >ie  waa  married    arid   living  vith  his   /if a    an-!    two 
ehildreu   a^jed   7   rjad   5  yeara;    that  nx   the  prinit^ry   in   question  he, 
for  the  first   time,    aerved   as  a  Judge  of    pleotion;    that   tae  only 
inetructlon   he   received   waa    vhen    tne    election    oomiuiBgionera   gave  him 
a  book   coneiating   of    several  hundred   pa^^es   arid    toll   aim   t  le   otner 
Judpes  would   tnfor        i        3    to    rhat  he  vrus    to   do;    th.it  wnen  he  arrived 
at    the  polls  hf»  'waa   arjrjigned    to  handle  one   of    tne   refeistera;    that 
when  people    ca.ue   in   he   looked    to    see   if   their  nmies   v-ere   ir    tha 
rapleter;    that  -'hen   a   person  voted  he   cheeiied   tn»  nacie   ir.   the 
Tegister;    that  during   the  day  at   divers   times  he  waa  unable   to 


t 


.i^WsaK  E»  la  ^taiii'-.m  ©il^   sii  ^iY^l^i'fijs  'xo  iev!»ajs 
mt:iio'ilB  jcu;  @^i  i^sivx^e  «i%i4'  t»xki  ^MU* '<x«i^  «ii;  Halite  I  e  ^^'XAisiiQ  »^;i 

•xo'i  attsi'OijBW  mit  x^  mlwEa.  jai«i§ai<so  i^flus  a«w  -^ad  ««tJ   8«Jtiu/f  '^«lt 
ritJtis't  fto,«»8  ill  boJo-e  »ii  J^iit  fcixa   ,iai;i:i:  Y,sf  ^h&n  • 

%XMe  9M,i  it»^i   iH&lior/l'i   'to  s.  . 


fln^l    certain   voters'   n?iraeB   in    the   proper   plu.ce;    tiiat   tiiey  w«ir« 

list. fd   in    tae   register  ur-dftr  the  wrcnji  letter;    tue   jxiewer   then 

eetf  up   certain  namee   ol'   recietered   Toter*  who   wert   ?/roi.fcl'ally 

lieted  under   the  wrong   lett.T;    tuat    in   theae    caBf-e  ae  wab   adTieed 

to    lollow   a   printe-l    revision   liet    .ind   il    the  nau^e   aopeared   upon 

Buci.  list,    tiie  tjereon   wap    rrtitl- .'    to    vole;    that  niost  oi"   t/ie 

voters  *er<»   ol'   Italiar    or  i  olieii   descent   aci   ii    txie   poll   booiCB 

Btioved   a  oereon  voting  more   than   once,    it  waa  becaiUBe  ol"  a  mis- 

of 
understanding^t'-f  ncces;    tKiat    there  were   rc-preseutativeB   ol"    botn 

Tjartlep  present    and    a      olice   olficer  was   present   at    all    times,    and 

no   comol-'ilnt  •was  mile;    fiat    the   errors   fctt   up   iii   tue  petition  were 

not  wilfully  oT  kno^ln.:,ly  r.iade,    but  viere  due   co    xU  oversit.at   and 

to    confusion  whon   groups  "^er  •;  waitirit,  to  vote;    that  he  had   com* 

pleted   the   6th  jrade   in    school    uJ-ni  had  never  been   arrested, 

Res^ioni'ant  Eeposito   ii.  hie  verified  axiewer  denied    that  he 
knowlnrly  or   fraud, i^ntly  pc-rEiitted    to   be      one   any  oi"   t.h<?    t    inga 
CiiHrgfd   afc;.intt  ui'     in   the  petition,    oOea   into   each   8p»ciiic 
ciiarge  snade,    v-jid  lei. led    any  vront,  doin©, 

Keepondent   Janacuione   filed  nis  verified  answer  in  which 
he    tet  up    t  lat  he  was    "^.0   y^arc   of    \fc,e ;    t  lai  ae.   lived    ^'itn  his  wife 
and    two    children    i^^ed   7   and   3  ye^iiB,    -.itid  hud  lived   in    lilis  neit.iibor- 
hood   all   \in   life;    th.it  he    tervfi   w3   cler^v   of   election     it    the  pri- 
mary  in   --ueption   tc   the  best   of  iils>   ability  and   entered   tiie  nsimee 
of  v^t-re   ir    th<»   poll   books    ae    the  votes    .tere    oast    ind   :i8   tue  nairiee 
and    addreispee  were  ^^iver    to   aia  by    the  judges  of   election;    that 
after    the  polls    ^loeed  he    tallied   tlie  votes   on   Uie   tally   eheete    -i* 
they  were   called   >y    the    ju1-9B,    Jid     ixat   ae   did  notliint^   else;    that 
he  ^as  present   -all    t'-i*.   time   until   tiie  ballots   were   counted,    tillied, 
stron.;    ind   99.'\l'5d,    jnd.   dsiuied    t  lat   he  had  jcnowinfcly   done   ioiytuing 
he  was  not   ■iut  lorized    to   do;    taat    throU(i-iout   tne   tiue  he  was  wor^inti. 


»/ii   'io  ^aovu  -^&.'id    js.-to?   oJ    tcdjil-aas  «^w  a»«7»f  *ift    ,*a4l  iJ&Bttni 

•*|ij>*7  sel^JkiT^fif  M*   ill  tji/  Jos   «t£>"i's©  »iiS    1.0 f»    ;«■&»«  »«w  ^ttiaX^taioo' e« 

feete   ;?ii.vsXs'£©v0   as   off   yoft   «3»»r  cfjj'i'    .©'^i:;.  '»  ^XXr'                1 

oi''tio©fji3  !•%.<?;?>  DjiJl  ^ntA    , ac .1  .* T- : -? Q    3J.:-  ""           'O' 

»ia                   aeiiJoflXis    to   .i-xalo  ti.^i   '■•"•'-  ^    -^  ;        -  •-     --     —■"'^ 

»«tBj*»a  ©aJ  8jb^  fowa  iSAa   ivf?--    -.;-..-  -' r«j<|  hi:!*  ni   ?•»«'»•/'  to 

ft£^  edas*^  ■%Sl^i  &ili     ■■■■■   -I'^i  ,v   ^..';    '■    ItZ'^t  '■  ' 

».*.k-ii»  ■'■■   •/£ 


day  and  ni^ht,    ther«  were  many   oJiallengerB   and  watchers   in   the 
polling  pluee,    and    that   at   no    time  was  any    complaint  luade;    that 
aeveral    times    the    olace  was    Jatmed  ritii  voters   hi*'?    taat   if  mietaicei 
occurr«'<^,    it  tss   c^ue  to   confusion   or  nonpst  ;  ista>.e, 

R»»Br>ondent   Coconate   aet   up   in  her  verified   ane^er  that    she 
was   a  housewife  living  witJi  her  nushani?   anci    three   ctiiidren   ajr,ed   15, 
14    and    l."^,    =uid    that    she    acted    as    judge    at    tlie  prir.&ry   «1  action;    that 
she  had   lived   ii.    the   orecinct   for   Uie  last    six  years    md  had   served 
"before    as    Judg-^   of    election;    that   she    took    cjxarge   oJ"    the  hallote, 
initialing     them   and  har.ding    then:   to   the   voters   Ahen    tn  ?ir  nstmes  had 
besn    ch^'cTsed   froa   tne   two   registers,   and    tiien   after   the  person   voted 
put    the  bfillot      ir.    the  hallot    vox\    that    throughout    the    day  repre- 
senttttives   of   a  number  of    candidates,  watciers    ind   challengers  were 
in    tue   polling   oiaoe,   repreae^. ting  eanoiidates   ior  toth  p^^rties,    »nd 
that    at  no    time  was   there   any  misconduct,    nor  was   any   coiaplaint  mads; 
taat    the  neighhorhood    is  made   up  principally  of  persons   of  Italian 
descent   and   in    this  •^ay   8oia«  cf   the   clerks  may  aave  misunderstood 
the  nam»s   of    the    persons   voting  when    they  Y'ere   called   out  ty   the 
judges  because  a  nuiribea-  of   the  names  had  nearly  tlie    eaB.e   Bound;    that 
sine*'   puch   chai'fres  were   filed   against  her    sds   caecked    the  registers 
and   found  a  nuitber  of  voters  who  were   shown  by  the  registers  to 
havf  voted  but  w  ose  naiaes   are  not  listed    in   the  poll   books;    she 
then   sets  up  a  nuuber  of  nanies  of  persons   who,   it   was   charged,   were 
allowed   to  vote   irregularly,   going  into   considerable   dstail;    that 
there  were   531   votes   east;    that   the  voters  would   coiss   in   groups, 
and    there  was   considerable   talking  and   confusion,    and   that   any 
Bdstskc   that  mig    t  have  occurrsd  was   due    to  her  inability  to  handle 
the  work;    she    isr.ied    tciat   she  had  knowi^.gly   done    yny  wrong;    Uiat 
this  was    tne  lirst   tiiue   she  had   ever  bee/,   accused   of   any  wront,doing, 

i.o   witness  was   called   or   testified.      The    evidence   was   docu- 
msntary.      Tus  petitioner     put   iu   evidence   tue  two  poll   books,    the 
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two   r«giBterB,    the   two    tally   sheets  anJ   a  printed  Hat   oi    the 
voters   oi    the  preeiiict.      Photostatic   copies   oi'   thes^    lociuiuei-ts 
are   ii<    tUt*   record   exoej^t    ^ue   two   registers  wnicu  were   certlaied 
by   the   (.rial    Judt^e   and  were  produced   belore  ua.      xhe   case  v^as   on 
hearing  on    a  nuiuber  ol   occasions,    and  near   tac-   cloae   of    tue   evi-> 
deuce   the   court  announced   t^iat    tiie  ballots  would  be   counted    and 
this  was  accordint,,ly    lone. 

The   respondents*    tiieory,    as   stnted  by    their   counsel,    is 
that    they  performed   tiie   duties   iiuposed  upon   theui   to    riie  best   of 
their   ability;    that    tney    lid  not   penult   anyone    to   vote   v^ho   *as  not 
entitled    to    do    so;    that   beoaase    Buue  pers  )ns  "vao  were   entitled    to 
vote  but  whose  names   appeared  under   the   v>?rong  alphabetical   designs^ 
tioii    iii   the  retjisters,    they  used   the  printed  liat  of  registered 
voters;    that   durinei   tne    entire   tia^e  when   respondents  were  yerfona- 
ing  their   iuties,    there   were  present   representatives  of  different 
•andidates   reiiresentin^  both  parties,    and   a  police   officer,    c/iai- 
lengers  and  watchers,     jad    tuat   ut  no    time  was   any   ooiaplaint  ioade; 
tixat   the   errors   comuitined  of  were  -'.lade   iuiiOceiitly  during   tue   rush 
of  voters   in    the    early  fl*oming  and  later  noura  vuile   the  polls 
were  open;    that   the  petitioner   failed   to  make   out   d.  prt^na  jhqja 
ease,    tiiat,    ths- finding  of   certain  f.^cts  by   tue   trial    court   is   con- 
trary  to   the   exhibits   in    evidence   and   tiiat   the  punisiment   inflicted 
Was    "cruel    an^    excessive,* 

Complaint    is  made    t-:;5it  t)ie  petition   being   sworn    to   upon 
"Inforaatioi     and  beli<»f"    is   insufficient    yuid    that    the    court   erred 
in   refusing   to   strike   it.       ?•  havs  iai*ny   tiii^es  passed   on  petitions 
of  a  aiiuilir   cnar^eter  i^nd  held    them   sufficiput.      People    ex  rel . 
Busch  V.    Williams.    'r?92   111,    App.    22a.       it    sufficieiitly  advised    res- 
pondents  of    tne   charges  uuads  against    ixxeiu    uid    there  was  no    error 
in    overruling   def  exidaiit '  s  motion    to    strike. 

Complaint    is   also  wade   tii^t    tae    court    erred    in    striking   th« 
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reipond^nts '    sworn    Hiis^trn,      i>ear  the   cloee  of   the   eTi<leKce, 
coureel    for   reti  tiorjer    eaid,    "if   t'aer«    Is   a   sworn   anarwrr   I'llefl 
her*  wltn  leaT<?  of    court,    I  nc   Id    like   to   tove    at    tills    tire   to 
•  triko   the    inpv-er  on    ih«  grourids   tiiat    thP   4ef eri/lciritB   if.    arj    el«c- 
tion    fraud   rrosecution    cannot  purge   themselves   from   conteiiipt  "by   a 
•worn   arsw^r,  *      In   reply   coui^bpI    for  respond ei.te   eaid,    *The   3u- 
preme   court  never  held   it   any   time   tiiat  a   sworn   answer   couldn't  "be 
filed.      iow   if   the   Court   is   feoing   to   strike    tiie   sworn   answer, 
tnere    is  nottitng  before    th«   Court,      But    tlie    >Jourt   i\j.b    a   riferht    to 
coneider   the    sworn   answer  on   the    question,    whether    it    does   purge  or 
not."      The  nioticn  was   allowed    an  i    the    anewsrs    etricken,      KespoRdeXits' 
coui  eel    3ay,       "This   action    on   the   oart   of    the  Court  va.?,  very  nr*?- 
judicial.      The   Court    refused    to    consider   auny   evidence   or   any   ex- 
tenuatlnj;:   circoastarj  ces   of   tiie    acts   coirniitted,    or   tne    cilleged  ciis- 
takes,   w   Icn   the   election   conjJiiseionere  found   after   Cxieciiing 
the  records    ior   over   eix  iMontha,"      lae   -Jiff iciilty  -vi  ti.   this   con- 
tention   is   that   the   curt   did  not   refuse    to    consider   any  evidence 
the   r<»snondentB  ailght    see  fit   to    offer  and   In   fict  no    s.cr.  offer 
was  made.      It   is   aDO'irent,    however,    tint   the    court   did   strixe   the 
answers  "beeaase    in    such   'i   proceeding  a   sworn   .uiswer   -Tould  not 
purge,    an'^    counsel   for  res   ondents   sout,ht    to  hav-^    the   court    con- 
sider   tne    viawers   on    that    question,      \?e   tnink   trie    court    snouid   not 
have    gtricjten   tne   answers.      While,    obviously,    respondents   could  not 
purge    taeu-selvee  ty  Jiltng  a   sworn   answer,    tiiey  had  a   rifeiit    to    lile 
an   answer  and   set   up    tneir   defense,      iJut    tne   answer   is  not   Mtt  evi- 
dence,   a/id   if   respondent*   desired   to   produce  evider.oe  we   tuink    it 
clear   tney  would   have  been  periiitted    to   do    ea.      In    tuis  view  tne 
errorj    ii    any,    vas   aaruiless, 

Cojopiaint    is   furtaer  laade    that    tiie    court    erred    in    allowing 
tne      etitioner      to    offer  additional   evidence   after  petitioner  had 
closed   its   aase{    tnat   after   uie  petitioner  had  rested,    the   court   re- 
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opeiaea   t-ae   c^ise   and   alJowp>1   the  ballet  fcoxes  to  be   opened  sx.d   the 
t  alio  to   counted.      When   tlie    court    stat^^d  tie  would  have    ine  bejilots 
recounted,    co<-ini?sl    sai'l:      "Let's  ir^ve   the  record   sliow  both  fcoxes 
^7«re   orx^ned  ty  the   Ju^ge   in   croen   court   -uid    closed  again  without 
■fcrealfirig  ai'iy  seals  on   th®  hox,      i'he  Qourt:      Y©s,    sir,    it   is   bo." 
There   Is  no  merit   in    this   contention,      'ilie  matter  was    entirely 
within   the   discretion   ol   the   Juige,      Ihere    is  no    complaiiut   taat 
the  haJ-lots  -^ere   or  mitht  hare  been   tai't'pered   with, 

Respon'lents   3'urtuer   contend   the    evidei.ce   i'ail  ea   to    show 
whic..   on-'-,    il'   any  ol    tnera,    "s^as   guilty   oi"  laieconduct ;    that   tiie 
sentence  is  excpssiye     nd   that    tiie   epecilif  .'iiidings   in   the 
judgtaeiit   order   Hre    contrary   to    the    evidence.      Obviously   guilt   ie 
personal,      l*o   one  can  be   found  j-uilty  oi'  sotaething  'u:other  person 
doee  unless    there    in     •    e')n«?-niracy   or   concert   of  action   to    do   an 
illegal   act.      Thf'   content,ions  just  mentioned  reo  .ire   an   cmalysig 
of  the   evidenci;. 

It   appears   that   in   the   ,iu-^gi.ent  order   the   court  found  that 
the   r?s-nnderts  unla-^fully   oenrdtted   19   persons   to   vote  Siore   than 
once,    3  xsersins   to  vot,<»  whose  namea  had  been   erased  I'roJu  the  refeis- 
ters,    and  11    to   vote  whose  names  were  not   in    the  olTicial   rej^iater, 
The  finding  followed   alutost   verbatim  the   aliegatione  ol    the  peti- 
tion,  ^nd   as  we  un1eretat;d,    couneei   for  defendant     M.aise  no    con- 
tention  th^t   the  finrSing  of  the   court    tnat   the  nuiuber  ol'  pereonB 
ateove  mentioned  voted    iliegally  does  not   re:^r©8ent   the  fttct,    except 
t&fiit   counsel    say  they  were  nonest  miataKes  atade  without   any  fraud 
on   their  part,     W©   think  the   ccurt  was  not  warranted  in   linding  the 
t^o   clerire  of  election  vere  ^uilty  of  fraudulently  persiitting  the 
three  persons   to  vote  ^mose  names  had  been   erased  from  the  registers. 
There   is  no   evidence  that   the   clerks  who  wrote   tne  n,mes  of   these 
three  persons  in    th«  poll  books  knew  that  the  nmes  had  been 
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erased.      This  j?oulti  only  appear  I'rQsx  the  re^j,i8ters  which  were  'be- 
fore the   Judges,      We  ''^el6   in  i-  p ople   ar^  rel ,  Ku gen  y ._  ■b.oCT;&8 .    275 
111.    App.    406,    *'nicn  was   a   conte/ pt    case   siBiiiar   to    the  cue-  "fcefcr* 
us,    that   (p.    41*?)    "the  petitioner  is  not   reciuired   to  prove  the 
fruilt   of  respondents  beyond   a   r'sasonaole   doubt,    but    is  reauired   to 
pro'tuce    'mo??t    convincing   ©videijce   of   tne  trut'i.   of   tne   charges'    Ds- 
fore   the  r'^ST^ondente   coul^   "be   foun'l   fjuilty,    the   proceeding  bfing 
quasi   crimJRHl.      Oeliler  v,   Levy.    163  111,    App,    41,"      The   evidence 
did   not   ffiset    the   ;^equireE  ents   of   the   law   y.s   t      tne    two    eler.ss   in 
the  matter   of   th«   three   illegal   votes.      Xh©  two   Judaes,    of   coarse, 
who  ha^   the   re^jiater  before   them  must  be  neid    lo  liave  kiiowii   that 
the   three   oersons  were  not   aut  lorized    to   vote  because   tueir  naaies 
were   erased   frot^   tue  registers,    and   ttiere  was  no   exnlaiuition  on   the 
part   oi'    trie   Judi.;e6   on   txxe  nearing;   uone   ol    tiietu   teetified, 

fhe   registers  h^id  been  used  nt  a  number  of  prior    ^?leetions 
and   an   Pxa»iin5i.tion   of   tiieui  ciiseioses    the  f%ct   th-it  taey  -^cre  yr-rj 
poorly  kept,      as   stated,    some  oi'   the  voters   vsrere  registered  xmder 
the  wrong  letter  of   the  alphabet,    an'-;    it   appears   taat   the   judges 
had    a  printed   liet   of   the  voters  who  were   appsreritly  entitled   to 
vnte,   wiiion   is  in   the  reeord.      And    tner^  is    aoh.e   sug^ipstion   that 
this  list  vas   used  when    the  name    could  not   be   found   at    the   time   in 
the   register. 

The  t?o   noil  books,   of  ''-'iiicii  we  have  a  photostatic  eopy  in 
the   r-'cord,    Hsclose   the  worx  was  not   4one    in   an   orderly    -vay 

by  the   el^^rKs,      The  nma&n  of  eoiae  of   the  voters  in   each  ooll  book 

they 

does   not    always   aooear,    as  /     should,    on    tJie    aaiae  line,    and   there 

are   a  nu^nber  of   o trier   irregularities    tiiat   ii^.-iicate   at   least   cars- 
leesnesa  on   tine   part  of   tixe   clerJjB.      at   the  bottom  of   eae.:.  poll 
book   is  a  certi   icate   to   be   filled  cut   and   sii.3ied  by   tiie  judges   aad 
the   cleriis,    but    tais  was  not    done.      In   one  of   the    "Stat^aftut  of 
Votes"   of   the  DeEocratie  party,    shoving   tne  nu.her  of   votes   each 
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canll'late  r«oeiTefl,   the   Judges  fail '^d   to   sign  the   certificate.      In 
the   other,    p'^r.   of    theirs   sigrjed   in    tlift   Trooer  plaos.      In   the    *'btaEe- 
jnent  of  Vote's"    cast  "by  the  iie;3u"blican  p^rty,    the   certii'icate  in 
one  oi'   such   Btsitements,   which  shoul4  have  been   si^oied  ty  the 
judges,    i?  aot    gig/.ed   hy   anyone.      The   other    is    si^Ked   by  tiift   tiiree 
Judges,      Alao    in    th®    "Statement   ol  Votes"    of  the  hepubiioan   party, 
on«  ol"    nich   siateitsnts    sho^e  that   J'lve    liflVrent    3a.'..ii  dates   i'or    as- 
sociate Ju-!g*>sol'   the  Municipal   court   received  mors   than   3oo  votes 
each,   while   in    the  other    statecient    those    I'ive   are    credited    'ith  no 
votes. 

As   Stated,    the   court^  near  tti^-   clo^e  o:t'   tu«e   evi'ieijce,    or- 
dered   the  "ballots   recounted,    rr.ien  was   acoordirigly   done,    «xid   a 
written  reoort  made  to   the   trial   Judge,   ^hich  is   in   the  record, 
from  which  it    appears  that   the  poll    books   show  224  Jjemocratic  and 
307  Republican   votes,    a   total  of   531    oast;    while   the  written   report 
sho^s   that  there  'srere   cut   500  hallote   sent    to  the  precinct,      .lot  ling 
is   said   in  the  briefs   about    this   discrepancy,      'ibe  result   of  the 
reooxmt    ahows   a  great  many   -^iacrepanciea   in    tne   result   as   the 
"ballots   "^ere    eouj"ited,    %nd    the  nuiiher  of  votes   indicated   ou   the 
tally   sheets,   which   in    the   rex>ort   are  desij^isted   "Official'*  but 
W'iich  on   oral    arjruu.ent   counsel   for  petitioner  said  referrsd  to   the 
tally  sheets,      xhere  were   ii6  Democratic  candidates,   191   rie^auhliean 
candidates,    and  2    ihird  uarty  candidates.      The  difference  l^etween 
thff     .res  ;lt    as   pho*n   frou.  the   t%lly   sheets   mid    the   recount   of   the 
Dsmoeratie  biiiots    in   most   instances   is  not   large,      aome    candids-tes 
Show  a  loss  of  4,    7,    5,    8,   1   and   9,    imd.   the  highest   22,    except   the 
persons  running  for  nomination   as   associate   juiges  of  the  iiunicipal 
court,   •.There   socie   candidates  mads  a  eain  of   froa.  6   to   7  votes,   while 
others  lost   from  34   t©   48  vetps.      ^rhile   the  differences   ir.    the  Re- 
publican  vote   varied   ccnsider&tly,  for  sorts  of   the  offices   ti^ere  ^ers 
gains  of  11.    3,    7,   1,    22,   46;    and  ether  candidates  lost  votes  cf  13. 


-848  "xe't -99l^J&hlk&»i&  imx^'t'tit  evl'i  ^miiA  rn^^niB  »tw»m-3^M49  dam  to  aae 

«.  I»n»   ,«acb  xisi'ii^'seosjr   saw  ijai-.w   ,fe«i-n«oadi  8»-dXXArf  tife^- HOt** 
,ftiO»»'a:  aMsr   al   si  ylsinw   ,sabut   -teiix;^  »xii   &^  ^btm.  txacr**  «***l^nt 
fea®  al^u%,&m»^  k&B.  warn  «s^co<f  iioq;  9.si#  J«iS'*  aijiisej^pi.  *-!  fJciftw  «»'*»•  ■ 

94#  »«-  #Xjii&i^  3^  iii:  a&iQa»<ss-X9$il:b  ^suasi  t£«l:a  »  -«1K«^  iJ8tt«»fS . 

ft 

©•jfttr  «t«iSi  «a#*t1fe»^  9M..^:i»9m,'*m  .tX^«T»&*»«0&   !  -.JOT  rttotXrfnij 
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23,    33,   SI;    and  as  heretofore   stated,    so:sie  oi'   tiie  candidates  f©r 
aesociate  julgee  of  the  .:i.anicipal   court   on   tiie  r.epubiicsin    wiojiet 
received  no   votes,    ^liile  tne  recount    Siio'^'ed   some  cl    tjitfee   received 
more  tuaxi   ^50  i?cte8.      xlis   official   canvass  "by    biie  Boaxd  of  ilectioa 
CoKiiDiaeionera  al'ter   t/^e   election   is  not  in   tx^e  record;   tat  -we  ware 
advised  ty   counsel   on  ona   ariiaii;ent   tiiat  in   aoaie   instaijces   candi€at«s, 
aach  as  some   for  acjsociate   Judges  of   the  Matiicipai   court,  were 
given  more  than   300  votes,    althoagii.  the  tally   sheet   saoi^'ed    tuey 
receiver!,  none;    wiiile   one   oi'  tue   ♦'Stateiaeiit   of  Votes"    snowed    tiies# 
Baxne   caiididatea   received  iuore   thaji  300  votes, 

S'roEi  what  ve  have   said,    it  is   clear  tuatapJi*^  of   the   res- 
piprideatB  paid  laucii  atteiiticn   to    the  duties   tuay  were,   under  txie  law, 
required  to  perform.      It   is   certciin   thut   the  least   that   can  "be    said 
of   the   conduct  of  respondents   is   that   they  wert-  groeisly   c&reless   in 
the   perf  orittanee   of   tueir   duties.      In  People   «3:  rel »    huach  Vp 
Greenzeit.    277  Hi,    ^^^p,    479,    it  was   toaid  (p.    4yi):      "wnder   eeetion 
13    (_cnap.    46,    par.    166,    ill.    hev,    itat,    19  3?)    U:.e   trial    court  had 
the   right   and   poster  to   find  pl&intiff  in   error    ..^iity   of  i-.i»Peaavior 
even   t  .ougU  lie   did  not   fiiid   t/iat    the    '^.iscie.^avior'    iiivoived  an   act 
or   acts   oi'   a   cris-inal   caaracter, "     And   in  Peoale   ex   rel,   huseh  v« 
Je Vinson,   .365   111,   App.    238,   wuicu  '^as   a  case   sijt?4il.*r   to   t,ae  one  be- 
fore  as,    it  vfas  held   that   it  i4-aq   the   plain   duty  of   tne  Judges  of 
election   to   guard  the  ballot    box.      obviously   it   is   the    iaty  oi'  judge* 
and    clerks   of    election    to    so    conduct    tiieaiaelveB    ;inn    to   so   keep    the 
Ttcot6   of  vot'JS   cast,    thut  only  persona    sntitled   to   vote  waj   do    so, 
and  that  those  who   do  vote  hav«    wveir  votes  aonesiily   cooi^ted,      cf 
course   soae   errors  may  occur  n^iaa  ;j.re  noniest  aiistais-es,  Pat    cuon  ap- 
pears not   to  have  'oB®n   the   fact   in    tae   case   Before   ua;    ;:Uid  while   it 
is    Gaid  by  couiiael   for   respondeiits    toat    &h(s  duties   of    tne   .judfj.a8   and 
Clerks  wer*?   onerous,   neces.v.*riiy    La^.iu^  a  fcxeu't  ix.iii.y   i.ours,    .md   that 
although   there  were  watchers,   ch«lienfeers   «wd  a  police  officer   in  th« 


t<(ft  »&iiM>'JH^tm&  fefii    to  «■*«&«   ,t'is..tA;#e  at«>l6#»is-^  a*  iw' I'if  „©®  «** 
S«lri95e't  -QiajJti*  lo'  swob   l>«T4'«>i;is   J-flK&aSi  .■sil*  efXJti*!?   ,li»f$^  «n  fiAvlitkit: 

««9Jt:Cd-  ?j9witti{i3   "et»*oV  "io  *it»Ki9;ri?j'g''  Siid'  lo  isii©  aXiifw  j^ie&o'fcsvHoiit 

adt  ae»I®'x*&  ^X^®''d['U:S  i««9Ts^  Y>«*ii'3'  J*;ii'3'  ei  si'^ftisl-aactssaic  Id  4'»trfeaoS)'  *if#'"l* 
fes/f  Jti^st)^  X«i^#  9ii.j(TS6I    .:^.e;Va   ,r<^H   ,XXI   ,861   ,t^if  ,©*•    .qAfio)  $£ 

~»tf  »im  «rJ   et^^'ilaia  »ajB6  *.  as'w  xintm  ^Bt^   ,<j<^'  » JUX"  StS  ' ..iitc>»ftf(dt 

eR^)frJst  to  \;^i.-f'  »rft  «i  di  t-^C'^^'O-^VJa't'     .sod"  l©il«<J  iltd  Irtjeis  l>*  Molla!)I« 

,(M  ok  ^^.-H  »s^t'!/  ot  b^niim  ^mtmtq  xim  t^^-^i^  4***<&'  *fe#ort(5  »««»«« 
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polling,  place,   respoBdfti'its   contend  no   coiupiaixit  •was  aade  ol"  J'tny 
irregularity;   'but  there   i&  no   evideixce   iu   tue.  record  qo   imy  02' 
these  qufistions,     I^one   ol'   the  respond.erits   testified  ncy  was   auy 
■witness   caixed.      In   these   cireuoistariGes  "vye   tianii   it   car-iiot  be   sf,,id 
that   ail   tiie  inistajs^es  vaxicji  occurred   veere   tvi  cnout    any  criffainal    ic- 
teiit.      w'xiiie   the  evidence   of  laisteUaTior  is   clear  and   ffarraiited 
the   court   in   iixidixi^i  eaca  of    x,n.Q  reapondeats   guilty,   've  are  of 
opiciori   tnat   it   ie  tioi  oi'   s^ucii  tcnviucixig   enaracter  as   %q  warr'jXit 
tiie  liuriiBj.;    tuat  eacn  of   tiie  respondents  ^as  gui^t^   of   criiiiinality. 

Upon    a  coiQsideratioi^  of   ail    the    evidence  ^7e   are  of  opinion 
that   if  the  two   clerks  were   seiiteaoed    to    jail    for   a  period   of   3v' 
days   aXid  the    judges   for   60   days,    tae    exids   of  .iustice  WQuld   te 
subserved. 

■fhe  ju'ift.ment  of   the   Gour.ty   court   of   uook   county  ie    reversed 
aiicl   the    tj.TiUse   is   rej;iAx^ded    for  further   prooef?'.1.infoS   in    3.ecord.-.mce 
with  the  vie?/s  hr»reiri   expressed, 

RSVii.R3iSD  AfeD  RSKANiTiiiD. 

MeSurely  and  Matatiett,    J.i,,    concur. 


r 


■ii 
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MILTOjS  W.    BRO'm   and  MARIHA  UV-'^iiO'ii/|f , 

Appellees 


YS. 


A.  c.  woodcock:. 


JlpptSi^ 


HATTIS  WOOUCOGK  and  A.    C,    •WOODCOCK. 
(Cross  Plaintiffs)  Ap-;ellants, 

vs. 

felLTOfi  '?U    BROWN, 

(Cross  Defendant)  Appellee. 


■•■1    AP^AL   FROM  ^SUPERIOR 
) 
)    COOIiT   OS'   COOK  COUKTY. 

) 
) 

) 
) 


MRi    JUSTICE  Jf.cSURELy   DELIVERED  THE   OPIlJlOJS  OF   TIIS    COURT, 


A.    C,   Woodcock   aiid  his  wife  iiattie    appeal   fron..   certain 
adverse   judt^aents    entered  upon   the   trisLL   of   a  tort   action   involv- 
ing a   collision   between   two    autoiaobiles. 

A  Buick   aedan   driven    by  Woodcock,    in  vniiaxi  i.rs,   Woodcock 
was   riding,    ran   iiito   a  Isiash   automobile  driven  by  ii,ilton  V?.   Brown, 
riiin.^  vritn  iiis  r^ife  li^artha  G.   BroTsm,    seriously  injurini.;  her.      '£he 
Browns  brought    suit    for  damages   against  Woodcock   find  Woodcock   and 
his  wife  Hattie  brou.jht   a   counterclaim   against  Brown;    upon   trial 
before   a   jury  WoodcocJc  was   found  guilty   and  plaintiff  ^ilton 
Brown's   datuages  were   assessed  at    a^450   and  sirs.  Brown's   daaages   at 
|10,000;    she   reniitted  |2500    and   judgmexit  was    entered   in  nsr  favor 
against  Woodcock  for  #7500   and  in  f^ivor  of  Milton  ",   Brown  for 
$450.      The  jury  found  o^ilton  W.   Brown  not    t^^iilty  as   to    tne   oounter- 
claim  cf  itr.    and  ultb,   'f-'oodcock  and  jud^oisnt  was  accordingly  entered. 
The  Woodcocks   app-al   froEi  these  Judgments, 

On  the  morning  of  Decei^ber  3,  1933,  A.  C.  Woodcock,  here- 
after called  defendant,  ?^aB  driving,  his  Buick  automobile  eastward 
on  rcute  6,  a  two  1  .ne  pa^ed  hi&hway  in  Indisma  near  Uary;  plain- 
tiff Brown  was   driving  his  l^ash   automobile  westerly  on    the   sarue 
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highway;    in    -lef  erj-ignt 's   car  were  his  ^^ife  ,%Kd   in   the  rear   seat  Mss 
Lydia  i«"il6son;    in  plaintifr's   car  were  iiis    vife   Jind   in    tue  rear 
seat  his   aaugliter  with  a  girl   friend,      it  had  rained   saortly  before 
the   accident   and   the  roadway  ^aa  wet    -^nd   sliooery;    it  nas   a  crown 
pavement,    sloping  froxa   t^ie   center  to   either   side;    tiiere  were   signs 
along  the  highway  cautioning   drivers  to   go   carefuiiy  -^fii.&a  the   road 
T7as  wet. 

Althougli   there  was    soitie  variant   testimony,    the   jury  could 
believe   tuat   defendant  was   driving  not   less   tiian   40  ii.aie.8   arx  hour, 
and   at    tiBies    50    to    60  miles   an  hour;    just   before   tae   accident 
he  passed  a  ?ord   coupe   going   ir^   the    same   direction;    defexidant's    car 
at    this   time  was  going  55  to    60  miles   an  hour;    after  passinei  the 
Ford    car  he   quickly  pulled  tacJi:   to^rjard   the    rigut,    into    the   easfbound 
lane,   hi?    car   etruck  a  "bump    in    the   road\"'ay  anri    started    to    skid;    at 
this    time  plaintiff's    car,    coming  ^est^':'ard   in    the  westbound  lace, 
wae   200  or   300   feet   aifay;    defendant    did  not    slacken    the   speed  of 
his   car,   ^hicii  continued   to    skid,   but   finally  got   over  to    the   rifoht 
side   of  the   road;   he  \'^ent   I'or   Bome  dist^:aice  without    slackening   speed 
and  without   allying   the  brakes,   when  his    car    suddenly   swung  over 
to    the  left,    into    the  westbound  lane,    and   struck  tne  onecaiing  plain- 
tiff's  car  head-on;    plaintiff's    car   at    the   time   was   going   about    35 
miles  an  hour. 

Plaiiitiff   caarged  defendaiit  with  general  negligence  axid  wilih 
wilfully   and  wantonly  mariaging  nis   auton^obile   sxiA   injuring  plaintiffs. 
A  special    interrogatory  was   given    to    the   jury,    as   follows: 

"Was   the  plaintiff,   Martha  G,   Brown,    proximately  injured   as 
the   result   of  wilful,  and  wanton    conduct   on    tae  part   of   the   defend- 
ant,  A.    0.    Woodcock,    in   the   operation  of  his  autoiaobile  on  the 
3rd  day  ©f  December,    A,   D.    19  53?" 

To    this   the   jury  answered,    "Yes." 

DefeniajTt    arrues   tSiat   as    the   accident  happened   in   Indiana 

his  liability  is   governed  by  the  law     of   that   State,    and   that   under 


ssia'tsd  ^i.Jiieae   fefimBi  i^^^r;  ^l      .aaeiTE't   Xicis  *  rl^Jt-^  «&Jrfga«fc  aid  tses 
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js93gH  salaa3isjL>Is^ijaii;^iw  doaa^oi'l)  fjiKsoaloi  Ja»w  sjtf  jl^ei  snjy' -td' •life 
-iii£-Xq  aniiBoono  sai  :ii>ij%ie  htm   ,«ael  Sai.'od'*a#'w  sM   oiai    ,*t»i  ari*   od" 


the  Indiana  law  h.e   eoul'^  not  \>e   foun'i   guilty  of  botli  wilful   and 
wanton   conduct   an'i  negligent    conduct   at   the    saine  tirae. 

The   case  was  not    tried  under   tiae    Ir.diana  law,      Defendants 
in   their  counterclaim  cl^arged  I>rown  \irith  -wiirul   and  waiiton  operation 
of  his   autoiuotile   and   subxiiitted   to    ciie   jury   an    interrogatory  as   to 
whether  Brojm   "was   fiUilty  of  wilful    and  wanton  misconduct"   in   driving 
his  autoiiiocile,    causing  injuries   to   the  cross-plaintiff  Ilattie  Wood- 
eoclc.      To   tiiie   interrogatory  tne   jury  snswered,    "i>o,"     Moreover,    at 
defendant  Woodoock'e   rei  uest   the   jury  ^'^as   instructed   a*   to  trhat   con- 
stituted wilful   and  v'anton    conduct    axid  ntiet   it  was  necessary  to 
prove   to   estalJlish  this   charge.      Having  tried    the   case  upon   the 
theory  that   the  Illinois  law   controlled  and  having   subiaitted   the 
interrogatory  and   instructions  upon    this   theorjr,    defmdant    and 
cros8-plaintiff B  cannot   change   their  position   in   this   court. 

It    is   the  law   in    this   'otate    that   a  wilful    and  wanton    charge 
and.  also  negligence  may  he   emhcdied   in   one  declaration   and   the   case 
tried   in  one   issue.      Gore  v.   0 'Keefe  .]bros»    Go..    S3C   111,   App.    163. 
See  also   Scr.oenhaoher  v.   Kadetsky,    S90  111.    App.    23,    and  the   specialiy 
concurring   opinion   in  JPrice  v.   Bailey.    265   111,    App.    353,    rhere  we 
quoted  from  Chicago  City  Ry.    Co.    y,    Jordan.    215  111.    390,    to  the   ef- 
fect  that  where   there   is  a  degree   of  wilful   or  ^^^atiton   reciilessness 
which  aut'iorizes  a  presumption   of   ai".    intention   to   injure,    the  act 
ceases   to  he  raer^ly  negligent   and  hecomes  wilful   or  wanton,      Tnis 
may  be  proven  hy  s^io^ing   acts  indicating  a  rec-^.lesB   disregard   of  the 
rights   and    safety  of  others. 

The   question    in    the   instar^t    case,    whetiier  defendant  Woodoocic 
was   guilty  of  ^.dlful    nnd  wanton    operation   of  his   car,   was   properly 
suhmittfd   to    the   jury   ajid   it    coulc-    reasonably  find   that   driving   at 
such  &  high   rate   of   speed   on   a  slipper^     road   showed  a  reexlees   dis- 
regard  for   the   rights   and   safety  of  others,      Becd  v.    aellers.    273 
111.    App.    18;    Farley  v.    fatchell.    232  Hi.    App,    555;    Streeter  v. 


i>ae  Xi/'tXiw  xitod  'lo  ^jtlijag  hmfo't  scf  ^ea  ftXwoo   sxi  w«X  an«ife«I  ©rid- 
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Hjmrichouse,    357  111.    234. 

It    is   said    that   reversible   error  was    coixuiiitted   in   giving 
at  plaintifl'a'    reqaeet   instTuetion  to.    1,    v-mioh    says    that   plain- 
tiffs  are  not    re^;uired.    "to  prove   tiieir   ease"   'beyond   a  raasonatle 
doubt  but   by   a  prer)onderance   of   tiie   evidenoe.      Tae   instruction 
dofis  net    direct   a  verdict   but  i7ierely  relates   to    tiie   degree   of 
proof,    and  has  been   approved  repeatedly,      Arxidt  v.  xliverview. 
259    111.    App.    21G,    S20;    Ghic ago,  Consolidated  Trac.    Co.    v. 
Schritter,    222    111.    364. 

Plaintil'j's '    instruction  x-,o,    4   is   criticised   in    referring 
to   the  negligence   of  defendant   "as   caarged  by   tne  plaintii'f."     It 
is    said   that   this    gives   tiie   jury   tr^e   ritiJit   to   find    the    defendant 
guilty   of   any  negli^.enoe,    altiiOUe,:;  not    caarged   in   the   complaint. 
The    instruction   does  not    iireot   a  verdict.      It   refers   only   to 
Imputed  negligence,    and   says    that   even   if    ti^e  jury   should   I'ind   that 
plaintiff  Iiiilton  V7.   iroum  negligently  drove   tne  car,   his  negligence 
could  not  be  imputed   to   the   co-plaintiff,   t.artha  ii.   Brown.      The 
instruction  has  been   aocroved  Biany   tirces,      Posch  y.    Uiiicago  Bailwayg 
Co. ,    P.21   111,    App,    241,    253,    and   cases    cited. 

It   cannot  be   said  that    the  verdicts  of  the   jury   are   against 
the  Bianlfest  weight   oi'   tne  evidence, 

The  judgjaents  are  affiri^ed. 


AffyiRMED, 


©•Connor,  P.    J.,    and  itatchstt,    J,,    concur. 


M^  ,ui  teg  \mjiMMhs& 

& i<i fs-ncemriT  b  fiiio^e^   "©©■s®  -xisdi  'iv<ri%  «»*"   b9'xiisv)9%  #ofl  9i:»  »1^1* 
.  jgSMitJFjj'i~*X-JllidX4     *vXb«?*s©q®x  Mvoa-^qa  ««©«f  ^Axf  bens   ,1otf«:iX 

jl     ".YilimijsXff  exit  -^,d  kB'%rMdQ  s^.**   ^rtiifej!-rd*t«>&  t©  ^m-%il^9a"9id  «#  ' 
d-^lsa«Wfe  df^l-   fc,ail  £>:"   iifc^li  efJ3-  t^Dt,  sii'*  eovi;^  tt'lilj  i^sii* ' Mate'  ti' 

^#!tt;^   r>.aJ;'i  inlmiiB  x'Sksl  ftty-   'ii  ii®V©  f&ii^i-  e'^'iiHs  ,Ji)Jiae  ,  j^9.«t&^iiM»a  l»d$fiF^pi 

■&^f!^'£-i.&ii  e;a«g>i40_  >y_-j^:f.9^     «a«Ki:;t  Tji-fjai®  fesvOtcjftA  ii^&4  Bsd  mlHuiiant 

,M*io  a«»«W  J&m- ;eas -,1*8  ..<i^  ,j:l!i  xis  ,«aSl 
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PSOPLTi;   OF   TKS   STATE   Off  iLirfXOI 
ex   rel.    JOlSi   S.    RU3CH, 

vs. 

SALVATORE  ^^lOKTESAlSiO,    GLAREICS 
DAVIS,    Al^TliOKY   GATTOlNna,    PAS^,J#^E        ) 
DOKATO    and  LOUISE  BLOOTI 

Arj^ellants^ 


MR.    JUSTICE  MoGURSLY  aSLIVSHSD  THE   OPIlvlQU    OF   TH13    COURT. 


Defendants  K^alvatore  i^-ontesanc,    Cl«,reiice  Uavis   aiid  anthony 
Gattone  ware   judges,    aund  Pasquale  Donate   and  LouiBe  x^loaat  were 
cleriiB  at   a  priuiarj    election  iield  in  Cixicago,   Cooii.   vyourity,   liliriois, 
on  April  14,   1936;    taey  were   eiiarged  bel'ore  tiie   eouiity  Judfe^e  witli 
such  misccndact   and  ifiisbeiiavior   as   sucu  judfees   atid    clerks  as  to  be 
in   conteiupt  ol"   court,      Xiie  proceeding  was  based  on   seccion  13  oi" 
article  2  ol'   tat  Election  Law,    ciiap,   4o,   par,    186,    ill,   Aey,    Lioiits, 
193  7.      Pasquale   Donato  was  not   appreiiended   smd   tiie   case  weiit   to 
hearing  as  to   the  otaer  delendante,      Clarence  Davis  pleaded  guilty 
and  was   sentsmced  to   ten  montiis  in   the   county  jail,     Louise  Blount 
also  pleaded  guilty  and  she  has  not  yet   been   sentenced,      l>ei'endant 
Salvatore  i.ontesano    and  Ant/iony  Qattone  were  I'ound  guilty  and  each 
sentenced   to   two  years   iKiprisoiiL.ent   in   the  Cook  county  jail;    they 
appeal. 

The  trial   court   found  that  dei'endarite  were  guilty  in  (a) 
permitting  one  judge  to   enter  booth  t©  mark  voter's  ballot,    (b) 
perxaitting  62  names  ol"  persons  not  voting   to  be  placed  on    the 
poll  booics  after  the  polls  were   closed,    (c)   pertaitting  62  beilets 
to  be   cast   after   the  polls  were   closed  in   the  names  of  62  personfe 
who  were  not  present   and  voting  (d)   permitting  precinct   captains 
al'ter   close  of  polls   to   aater  aiKl  change  balloxs,   (e)   perrfiittXBg 
preeinct   captains   to  handle,    examine   and   count   rand  mark  ballots, 


n 


(  "■„,.,  l.:.^ua.tL  :ifcXUOJ.  Sua   Q'Ux'^OG. 

P   O  C''        ^         -.staJSllBcmk  .,  .  ., 


•^;'   ■'<^  O    a  £r^.  o  JL    \s  \^  -Qh 
^nou;tEU^  j3it<i   3xy*;u  3oa3'i..iI(j   , ojaajaa^aOiiii  siotfavlaii  a*iS«B.a»1:»(I 

lijiw  3a£>tJli  \iai;oQ  sifid-  aiolau  Msxaii©   d«9W  i£«iij|-    ;^cei  ,1'X  ll^gA.  ao 

scT  od-  el-  87ix3Xc>   tim  QB-^bu'c  uoira  «us  <%o|irAxi@t}elfli:  ^.£Ib  'HtihaQtrnXm  dium 

,aJ-.*?jU    .voii    .III    ,0£I   .'£*;<s:' ,6^   ,«ssaa  '.WfiJC  ja©M»»M  94*  'to  S  BXoXi'xn 

toiaoXS:  ©sixi'da     «X4«t  -^'s-isii*©  9iii  'aJL  mdiaeiisi  cmtt  oi-  hs&mimi  ^  ^-^^ 

d^iaba&'teil     *i>«90fisd-ao3  iissd'  ^^ij  foa  qaiC  sifei  Jboe  t^'X^*'!  J&nMcX^  d8X« 

^■9iJ.cr   ;Xi.*Jt  \;*a«oo  iooO  aiiiii'  wj'  jas^iifioaXltQiffii  siiie*"^ 'd^*  ®*  fi«ioa«*flE»« 

"■■    '  ^'  ti£9qq» 

(a)  ai  t^^i^'S  saaw  a$anbmt9fit  i^iLi  l>awo't  ^iw«-.'0  -LbIt:*  ©ifl? 
(q)    ,d-oXX«a   e'-wdrov  siit^ia  o*  xUf'eaeT  •»»#iBf<»  a#  ftjSlJJat  *«©  s*l^** J|^^<Mit 

«#oXX'^a'  Sd  ^Hi*ii:maq    (©)   ,MaoXo  s-s^w  KXJiei  »dd-  is^'i^  aaioocf  JUwt 

ani:*;J-i*at9Q   (»)   ,»i'<jXX*itf  Quaea^in  kM»  %9iM -9^  9ll&%  ta  »«0X»  ■s**'!* 
,B*oXXjBtf  ai^^iB  &tm   Jawoft  baa  ©Hiai»x#  ,«Xf>a«£l  o*  «tJl«*cr«©  *ofii»e«q 


(f)   making  a  false   canvass,    tally  toid  return  oi'  votes,    (&)   per^aittiag 
TQallots    to  "be   reaioved  rroii..   wie  'baixot;    uox  during   the  Yotiu^  said 
permitting  them  to  "be   altered  <ind   ciianged,    (ii)    permittijag  persons 
to  vote  whose  naiaee  were  not  rssgisoered,    (i)   periuiuiiag  y   persona 
to   vota  v;hose  ncuaes  vvere   ersised   I'roiu   vue   rej-,xsuere,    {^)    permit  tirig 
6  instances   oT  persons  voting  more   tuan  once,    (ii)    permitting  7 
persons   to   vote  i'rom  addresses  other  tiiari   txiose   appearxngi  on   tne 
registers,    gjad   (l)   permitting  the  ballot  "box  to   rei^^ain  unioexed  and 
open  froia  2  p.   m.    to   5  p.  m^    during,  whicn.  tiuie  voted  'baiiotia  were 
reinoved  rrom  the  box  and   altered  .joid   changed  and   then  returned   to 
the  ballot  box. 

Upon   this   appeal    counsel    lor   the  appealing   del'etidanta  maice 
a  member  oi'  objections  which  have  already  been   considerad  and  de- 
termined  in  other   oases.      It   is   J'irsfc   said  that   the   court   ahould  not 
have  opened   the  ballot  box  and.   exaiuined  the  ballots  and  tally 
sheets,    as?   the   statute   controlling  prosecutions   oi'  contempts  for 
election   frauds   confines   tne   evidence    to   oral   eviaeaee,      in  Pe^j 


ex,„,rel|^   Ivusch  v«  Wjiijaiiia^    29 i  ill,   App,    223,  -wnere  the   saaie  point 
was  Jiiade,   we  held  tixat   in   such  a  proceeding  tne   court  must,   in 
passing  uoon   the   charges,    "consider   the   taxly   Sjieets,   b;Alxots,    or 
any  other  docuvientary  or  oral   evidence  from  wnicu   the   court  may   de- 
termine the   innocence  or  guilt  of   t^ie  partiea  accused,*'     ^jee  also 
l?he  People  v.   White.    334   111.    465,   an  election   contejapt   case  vmer© 
the  defendants  were  lourid  t^uixty  upon    examination  by  the   court   of 
the  poll   lists,   b-jllota   aiid   the  tallies. 

It  has  been  decided  by  the  Suprsi&e   court   that  the  pe\;ition 
and   affidavit   filed,   upon  which  the   rule  to   shew  cause  is  based, 
does  not  violate   section   2  of  article   2  of   the  Constitution  of 
1370  nor  the  4th  and  14th  amendtaents  of   the  Gonstitut  on  of  the 
United   States,      Sherman  v.    The  People.  -210   111.    552,    559; 


kiiii  ■^iilQ'Qv  &xi^   i^iS-iiiPb  3S.Q0    SQx.Uid  9sJii   im%'i  ii&vme9'i  B<S  o4    Ri^OlIjBrf 

afU.j'>ti;^i»Q    (t)    jfe-iaoax^iS'i  sxij-  luoi't   &©e«^©  tiC#w  e©u(#3«  eaoilw  si"ov  o* 
V  sai^Jlisrit  q   (.^)    jAoatj  iuji.ci    ©"xom  a^id-ov  snoatoq  to  esooetaHJt  d 

ax#w  siJuiXiiQ  xiS'iiov  mala   ziuldMf  ^aitah  \m.  ,q.  8   oi    .m  ,^  2  Esott  oaqo 
oij-  i»<9**xx-^&i  tiot.j    A-ub  ^&giiAJiit>  i>i5fc  loisd'Xa  I-jaa  &&d  »i*i  iooi't  fedvefc;©-! 

♦XOcf   JoXiitd"   ;»!'* 

f«i,:<jf -ftsae^  9ii;!-  9i&Ji^  ,©as   ♦<i%&  *iii  Si^   .>ga&iIXlW  ^v  ij^eM  .Xan:  3ca 

aa  ^Hm^  a-xvoo  &ai  ^£^&9»9'&c^  «  4©iJ<*.  hX  *«*id  ijX»ii  f*  ^ftbasx  ,««»■ 

«o    .atfoIXisd    tsa-asxia   ^cXX£*  si£*  :jai>iacioo**   ^^9g%&iio  aa-i"  «tftq»  ;a«i3«fi9 

ft-xsxiw  ®#«s  jtffii&iraoo  acid-osxa  a«  »ai^  ,xxx  k&i  »aiyiE.-9.Z--&4saa^-2fiSl 

,li»iXX«*  sifcj-^ue  ss^oXXiBrf   ,aSaiX   XXo^r  sxtt; 

-3^  tts^*if*i*aa«*  9«i*  'i«  8  »X»jt#'5tfi  '*#  8  ii»t*»»«  •#aXo1t  d-offl  ooofc 

«#r::m  .a0*«««^X>tai««Q  ©4^  'i©  «*i:»iKfcxisi««  j4*M  fea»  4#»  .«iS*  ««■«  0V6X 
;  ,       ,fie^  .xiJ  Qxs.  ^x.  .  -         ^-  ^^^^"^ 


Catherwopd  y^  UoTxin,   36u  111,   473,    479;  PfQji^le  ex  rel.  Suseh  v. 
Williajjs .    supra. 

It  lias   also  Tseec  held  tiiat   the  Election   act   is  not  in- 
operative  and  incomplete   for  its   failure   to   fix  a  petaaity.      Txxe 
People  -g.    .^nfier.    364   111.    464,    v;iiere   tiie   court    saici    tnat   in    sucxi  a 
proceeding   it  -ras  unnecessary   lor   the  lej^islature-  to   prescribe   the 
character  of  punishiuent ,    "ae   courts,    in   the   exercise  of   their  in- 
herent  pn'-er  over   their   officRrs,   may  prcvide    nucli  reasonable 
punichraent    as   in    their   judgment    should  Tee  meted  out."      See   also    The 
PeoT)lft   V.   kaiel.    337   111.    169. 

i'here   is  no   dispute   as   to   the   fucts   found  by  tiie    court   or  tbe 
guilt  of  defendants.     x»ut   it  is  ar.vued  that   in  the  li,;iht  of  the   sur- 
rounding eircamstances  the   sentence   cf  two   years   iiaprisonEient  is 
excessive.      The   argument  apparently  is   tliat  i-ontesano  was   coepced, 
by  terror,    in    doin£.  what  he   did.      Davis   testified    that  he  was   one 
oi    the   judges   at    the   election    ;:jnd   that   at    ahout    2  o'clock  Paeousle 
Donato,    one   of   the    clerJ;:s,    came  up  with   a  list   and    started  writing 
naiaes   in   the  poll    bookB;    that  witness  protested    ^-Jicl    shortly   after 
three   strangers   caaie   in  lo    the  polling  place;    that   they  -ifere  dark 
skinned   and   looked   like  Italians;    that   they   took  him   into   a  baclc 
rooJs-  and   told  him   that    they  had  heard   that    "I    didn't  want   to   t-^.o 
along    and   that  unless  I    did   I    could   expect   iiost   anytning; "   that   in 
the  morning   two   precinct    captains   caeie   in    and   told  witness   that 
a  deal  had  been  made  and   thi.t   Johnnie  Donato,    the  Democratic  pre- 
cinct   captain,    v/as   to    carry   tae    precinct    as  much  as    two   to   one; 
that  JoiJnnie  Donato   caanfoed  and   erased   certain  names   in   the  poll- 
ing place    during   the  day  and  tnat  neither  Gattone  nor  iuontesano 
protested.     Witness   said   taat  ae  never  told  anyone   except  his 
fatner   of     he  men  being  in   the   pollinj.  place  until  he   testified   on 
the  present  hearing, 

Louise  Blount    testified   uiat   aever^il   timee   during  the  day 


(< 


E 

'LJmML^>MX^z.±MiMl  t^"^^'   ^^-''^^   .XXI  ude  .^i'l-aoiS,  ,,y.  bo.o^ddi.QO 

-ai  iQii  el   ?o^'    iioxifoslS  enU   :,^i:s  blsui  iisdcf  osXjb  o«ft  *I 

sdJJ'  acfiaoesiq   o*  9'xi;J'.sIax,3l  s-aj   -soi   if-x^ssasoaaaw  saw  ^i   Qaib99(>oiq 
'ixi  ixaiij   'to  -rTi-'j-iexa  exii   ni;    ,aiJiuoo  as"    ,  .tas(icrieXnijQ[  lo  it©i'OBicailo 

,^I   .XXI  7f.f    .X»M-.M  .V  aXcTOe*^ 
<9sld-  10   ttuoQ   ^i^S  x'^  feriuo't  a^-jAil:  9di   oi   b£  ©c5-i/cf8l£>   on  e^   ©"Jtsifl 
-■XX53   SiiJ  'io  vtiijiX  9X{^   ai:   o.i.^i\3-  l;9«.:,rt«  ei  yl   ^fwa     .B^ficiifislsfc  1©  j'lljJS 
al  Jflsiiuioai'xciax  sijsais   owt   "to  saaai-Hse   9*r*  esoneJeaou&^Xa  ^aijbaue^^ 

sao  aaw  «rf  ji'iiid-  csriliJgsJ  aivpcf      .life  ad  #jBXiw  ;gfilol»  Hi    ,toit'3t»*  ^«f 

»ljsup&-fi''l  'ioolo'o  S   Iwccfe   ?ji  JSii^   fjxifc.   n©i*ai?X9  ®rf*   ia  «9a»6<rt  ©'"i^    '0 

aaic/Vt-x^  b&ithj^   bctx)  iei.l  .3  riJ-i^?  qu  Qtmo    ^bhisXo  sri*  lo  ©no   ^e^jsaefll 

ttd^'t;;;   'yiXJ-iOiie    oat    &®J8Sd-a^g  aa?n.id-iw  ^sd*    ;83[oocr  XXoq  »di  at  ssis^a 

:3ii£il?  f)i3^  x^iU  ittdi    ;98i>Xq,  ^flXiXoq  9xi;^   oiai  ©laao  BTtasrustd-a  e»:t£U' 

ioacT  43  o;rax  xaiil  iooi  Tjaii^   .ijariJ    jsatsiXe*!  9:iiX  b-^^iool  ^mi  b»tuiii» 

ak  i&M   '^  I'Qnli^ixiiJc:  d-noifx  ;to«qX9   E-Iwoo   I  bib  1  a8»Xmj  insii  fefie   gnoXfi 

-9iq  oi^B^oojosC:  rjxij    .©d-fifloG  ©itiaiiet.  i-ixl:}^  btia  ©fexsai  asdcf  £>«£(  Xsab  41 

-IX^c;  «>£f't  ni  aaiTTfsa  aijeJ^taa  Jbaes-rs  bem  J&«®««uis  o;?«flO<I  ©iaxxiioX.  *«xid' 
ai-Sfsa©^ao'i  len  ©iW.iJ.nu  isiial&n  Jjsri^t   J;^^  ^jjelb  ofi^  ^nlT:*^!:.   ©o^Xc  v^r:i. 
aixi  j-qs^ojtQ   9iic'Xi^-^  i)Xo3   "xaTsa  ©4  *jBJi;t  i)i»«  ass  at  if?     .ftsJ©   - 


Jol\n   iJonato  would   oome   in  with   a  list   ol'  riaraes   and   ft.sk  who  '•'^ae 
ahead   and  then   oi'der   that   sorae  more  nai^.es    shoulri.  "he  written   it)    as 
voting,    althougii.  tlie  pluce   at   this   tirae  was  iracaiit   o:f'   voters;    that 
Johnnie  Donato  ""'as   the  precii.ct    captain    and    the  "brother  of  Pas  quale 
Donato,      Sae   testified    t.aat  dof^ndant  Gattone  would    tiike   a  ballot 
out   or   thf>  "box  and   after   it   wa.s    CiUiixged   it  -"'ould  "be    replaced   in    the 
"box;    tJiat   tJiis  happened  all    al'teriioon,    and  durinj;   all   tais   tiiae 
kontesano  vjas  present,        fihere  was  abundance  of  other   evidence   that 
the  priraary  was   carried   out   xu   a  reprenensihle   rii^d   unl-vrful  msvnner, 

Defendant  iitontesaJio    testified    that  he  had   served   as   a   judge 
of  election   about   three  years  before,   although    In  his   application 
to  be   aroointed   judge   of    election    at   this    tiae  he    stated    that  he 
had  never  before   sei-ved;    tliat  he    saw   the    three  aien  walk   into   the 
bacif   room  with   Davis,    ■s-no   returued   apparently   agitated;    that  wit- 
ness ci'ide  a  certain  objection    and  was  told  by  Pasquale  "Ciony.to   to 
kea-o  quiet,    Mid  ??itnes3   says  he  k.^pt   quiet  beoause  he  feared  sojue- 
tiling  might  happen   to  him;    that    certain  ballots  were   taxen   oat   of 
the  ballot  box  wnile    the  polls  were    still    open;    tiat   the  precinct 
eaptain    asked   fiira,  to    oven   the  box  so    that    some  ballots    could  be 
exaiuined;    that    trie   vdtness   at    J'irst   refused   '^id   then  PasqutjLe 
Donate   told  iiirri  to   go   atiead;    taereupon   trie    ./itness  handed  over  the 
key,    the  box  was   opened,    some  ballots  were   tai;en  out  by  the  pre- 
cinct  captain  wjio   took   them  in   the  back  p^rt   of   the   room,   li-ade 
dianges   in    them,    brou£;ht   thein  back   ;;iind  put    them  into    the  ballot 
box;    that   this  was   done   several    timee.      The  witness   trstil'ied  that 
he  had   known  Pasquale   Donato   and  her  brother   Johnnie   for    eigi't  or 
nine  years.      He  testified  that  he  was  under  no   fear  at   th(-   ti^.e   said 
did  not    call   up    tt:e  office   of    the   election    coaciiisHioners   or  call    t3ae 
attention   of   the  police   officer   to  what   fras   going  on. 

It   should  be  noted  that  the  first  mention  of  any  fear  by 


n 


U«>^  0£iw  itt^   hmi  M^hao.  'to  *3il  a  d-^lt^  al  *«©si  f>i«ov  «)tl)»ixe<£'  nito'C 

a«   iU  nfioi^w  ^tI   Lluoap.   g©<v.-.a  cioia  oaKje   J^Hij   isM'o  K*i?i   fios  Iu39;ls 

^jaiiJ*    ;"8io*cv  'io  J-isca^v  e^w  a^vij   eiiiJ    1«  e«-oXq  »ifi  f%«oii:fla    ^i^aiiov 

«tl^    ai  /jao-iXcij-x   od  .t-Xtiow   cS-x   fe^ijitai^o   ssw  JX   'ss#'i£  fias  x©flf  6M  'to  *flo 

9n-tx.1-   aiii<t   lir-    )jcUiJtifi   tati.!    , nooa'ts,i'i*^   XX^  l)9fl©5q^i!  sksis  SaM    ;X»tf 

.taitoiyn  Ii;'t-r*  law  ^oaa  Qldisasm^^q^^i  s   .ii  Ifli©  ifesl-xieo  a«w  v^jGisii  "tq  art* 

iiOid-iioiXcqi;  3Xii.  aJ    xf^^i/oi^j'X;-:    .frio'tscf  ai«»i:  saiif*  iaotSs  floi^oaX©  to 

■«.rfj  pd-ax  itli^w  itQii' ©atiiO-   ezJ#  w^a   »d  ^mdt    ihtPitt^Vi  9%4t»i  t9V»a"iiMd 

"■H^?  ini'f    ^M^:fii£.m  \l^ii^tnqqi?  i)S:i'j:ij*a*i  &j^  ^sireXL  diriir  m&ot  ii»j»4 

od-   oiJ'iiaoil  •Xjswpsus'i  \:«J  Med-  sav?  ftas   Hoi*3«t4o  ■''■^j^^®'^  *  •Jb«*a  eaf*a 

*siiio9iq  axfi  ^Jiu^    -ne^fo   XXJ.#«   f>t*w  «XX&5  stl^   ©Xiil*  x«M!r  *oXXe<J  ©xi* 
•«iq  aa;t  ^cf  ^i»o  i«>ijB;J   ©•r^'*  ad-oXXecf  Siaoa    .Miteqo  adTr  Xocf  »xir  ,"^j;*3t 

'    \^^V''3j^»8'9xsir  #jsd^  V^  ,'*lN>itto  »»iXo«  ftd^ 


_     -  J-     «.  r,,^ 


ax.\y  of  these  ri.pf endpnts  ^vas   iii   the   first  pa=rt  of  luarch,   19  57,  ^uien 
the   cause  was  heard    ir.    tlie    Counter   court.      There   i?   force    in   the    sug- 
gestion  t::..at    the  pc  nt   of  i'e-^r  i^as   an   af  tertiiou^i^t.      In  .e'f-o'olx^    ex  .rel. 
Ruseh  V.    Rivlin.    277   111,    Anp.    183,    197,    -here    it   wn.s    £ir..;rie.d   iln    f-r^ 
election    contei-ipt    Cr^se    that   tue   <1ef Pi:-.daijts   fej;,red  bodily  iu-..ri.'i,    the 
court    said    that   they  went   to    the   office   of   the    election    eora'.iseioners 
when   they  left   the  poliiiieT  pl:Jce    that   evening,    anc'.    "tri.ere    is  no    con- 
tention   that   tney  ii''.&,'le   any   complaints  at   tnat   office   of   the  happen- 
ings   at    tne  polling   olt;ce  during   the   day.      If   they  had  Ijeen   cot^rced 
or  dominatad,    as   tiiey  no\'?   claim,    'vhy   tiid   they  not  maKe    that   fact 
kno'wn   to   the   election   corsjaise-ioners?" 

Counsel   for   the   dsfendants   in   their  trief  do   not   point   out 
any  specific   fi<cts  whica  would  lead   to   the   conclusion   that  ^ontesano 
or  uattone  t'ere   coerced   into   vTrong   doing  ty  fear,    hut   ryther  argue 
that  because   the  neiglihorhood  is  poor  -  a  i^ixture  of  ItalLnn   ^Jid 
¥egro   inliatitai'jts   -    it   tuet    contain   persons   of   a    crl.  inal    caaracter. 
Other  neighborhoods   in    the    city   of   Chicago   'se.'nere   terrorism   is    said 
to  h-i,ve   preYailed   on    election   lays    are   cited,      Xaere   is  nothing  in 
the  present   record   to  warrant   any   conclusion   that   the   inst,:4nt  pre- 
cinct  -   the   32nd  of   the   first   ,'a.rd  -   is   co^iTineed  of   persons   of 
criminal    character. 

The    eTidence    conclusively   s--.-0W8   that   the   two    appealing   de- 
fen -hants  wsre   in   criminal   collusion  with  others   to   faisify  the 
elections.      As  was    said   in   Tne  Peoule  y^   l^adel.    537    111,    169,    the 
election   officials   deliberately  betrayed   tneir   trust  by  raa..ing   a 
false   return,    and   that  by   so    dointr;   tiiey  not    only  deprived  the    /Dters 
of   their    s/iare   in   tiie   ij;overniiient   but   used   it   against   their  Irishes, 

AS    tiisre   is  no   dispute   as   to    me   false   count   we  have  not 
coEjmented  upon   tiiis  in   detail,      it  mx^,nt  be  noted  t-xat   the  Deia©- 
oratie   tally  sheets   saiowed  that      all   candidates  on   the  -"Deinocratic 
ticket,  ^ffit...  txie   exception  of    three,   received,    eaca,    210  votes;    tii« 
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-^jjs   ©li^   ax  aaio'i:  ^i  o-xsii'S!      ..Jiu^o  -.^itawoO  erfj'   ai  &<x«i»£!L  aaw  9ttM»Q  siit 

a--,    a::   />*vu-.a>i   s-c??   J-x   s^ft^A'"    «'^3X   ,.^.81    .qqA    ,XiI   ??§    ^tfAXylfl   .V  -ff»8iJa 

a':?9>iois?J;^«aoo  aoij-sslf*  ^f*^  'to  stji-'no  sjciJ   oi  ^«»w  •j-jf^j'   **x[|'   eiJ:j»«  tvito^ 

-Hoo   OK  ai    s'lsrii"   Juiy    ^^niriovs   *j3.a*   &9&X«  ^&il£Q<i  9tii  yisl  T£9riif  ftdiiV 

-aagqisii  oM  'to  ©oxi'to  liSii*  :J^^i»  «3JJtai;^i«»»a  tjo^  ^fc;d«  T^dJCl*  i&tii.  attltasti 

b^oxooQ  iiasd"  bmi  xe>si:i  'tl     ._,xAb  mH  ^miTub  a»-sXq  goiXIoft  ©ri*  *£  as«i 

ion'i  &s,JiS  9:dss  ioii  \,s£Li  tlh  '^xlw   ^ffiijaXa  wea  ^sx£i  gji   ,.b«it^«niaiofe  an 

tJ^Q  ini-ocf  Jon  ofc  'ieiia  tx»ii;i    isx  a;fia«.fe£M>'X».ls.  «if*  ^9t  X«««ir«Q    ■      - :; 
oimBBiu  aoiai-iXoaoo  9xi^   oJ   6issl  Xj-Xaow. jtii»|ji«  Siva's;  i>i'ii«»q.3  x;na 

5n  .;  'to  ©iwJxiia  #  -  aoog  ai  j^ooii'sogUA^iaa  siii  daiua&dd  *;Bd* 

fli  '^niuioii  ai  s-xsiiX     ,fcs^i&  9i«  »\»if  aei^«$X»  e0.i)«Xi«r©')tq[  9y«^  o^ 

-siq  ^m.isnt  ssii  ii^iii   aoiaiiXsoos  ^«as  *«i|«<unr  «J  k%v»»%  iasAoia  9dt 

to  saost^o  'io  fjseo^Kioa  si   -  &^w  taiEi'i  «jU  i^«  l>flfi£.  '•  '    -io 

«jU   ,9ax   ♦XXl  V.SE   .XjQ'fmJi  »y  gX^o»><i  »ja:.  tti  U««  ^^y  eA     .aaoiJooXs 
jB  a«i;:jsia  >icf  i&mi  ii'  '*Ai«rfiJel>  «Xisi    loi^osX© 

*&«ri»iw  Ta«4*--^aai®S«  iTi  J|iisr:|!.  ^        „  ,  .^£t-E»v«a   -    -    ^'    '   ■"'■■■■:•■    ''-■ 

,^:«a,  9Tk4  •»  i^JBKua.  »»X«'l  -<*iiJ  ■    ■    .-' 


recount   showed  th.at  n©  Democratic  candidate  received  210  votes. 
There  were  many  other   discrepancies  "beiiween   tixe  tally   sheets  arid 
the  recount. 

There  is  no  rariance  "between   the  petition  and  the  order. 
The  People  v.  LaSeola.   232  111.    App,    323,    cited  by  defendants,    in- 
volved a  direct   contempt   alleged   to  have  "been   eoaaaitted  in   tne 
presence  of  the  court.      The  instant  proceeding  is  of  another  kind. 
The  present  act  contemplates  that   the  proceeding  shall  be  summary 
and  may  proceed  without  a  formal    statement   in  writing  as   to  the 
nature  of  the  charge. 

Defendants  had  a  fulx   and  fair  hearing  as    co   the  exact 
nature  of  the   charges   against  them  and  they  were  given   the  fullest 
opportunity  to  present   evidence   in  their  defense,      T.^ere   is  no   denial 
of  the  charges  and  the  proof   aioply   sustains  the  order  of  coHmitment. 

On  oral  argument  defendants'    counsel   suggest   that   the  pun- 
ishsient   of   two  years  imprisoniaent  is  excessive   in  view  of   the  liisit 
of  one  year   imprisonment  fixed  by  the   statute  as   the  penalty  for 
conviction  of  a  criiainal  violation  of  the  Election   statute   (chap. 
46,   par.    433,    435,    111.    Hev.    Stats.,    1937);    that   this    suggests 
the  limit  of  imprisonment  that   should  be  imposed  in  a  contempt  pro- 
ceeding.     This  point   apparently  was  not  raade  before   the  Supreme 
court    in   either  the  Bnger  or  Madel  cases,    supra .   but   in   taese  cases 
the   court    said   that  the  punishment  for  contempt  rests   in    th«  discre- 
tion  of   the   court   in   the  reasonable  exercise   of  its  power  over  its 
officers.      See  also  The  People  v.   jxotwaSf    363  111.    356.     ifa-oreover, 
the   evidence   strongly  tends   to  prove  tiaat   the   defendants  were 
parties   to   a  conspiracy  to   do   an   illegal  act,    and  the  penalty  lor 
this,  upon   conviction,   is  far  in   excess  oi    the  penalty  irapoeed  in 
the   instant   ease.      Chap,    38,   par.   139,   111.   Rev,    atats. ,    1937. 

Applicable  to   the  present   facts  is   the  language  of  kr. 
Justice   Seanlan   in   The  People   ex   rel.   Rusch  v.    Johnson,    255  Il.,..App. 
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,«9#3V  iJXg  |>svx&a«^  **jsfei,4>ca»9  »i**ts®ajt»fi  90  i^xii  |>»isro£la   tmicoa^ 
Ima  a*»»*i8  ^iX*jd  »xw  a^smra^  »sxoaBqs'x»«ii.  aft^f^o  'C'^'^ttsE  e^^w  tVAdX 

-inl   ,8i'a£^mi^'l®jfe  ijtf  i>©^i©    ,a2«    .q^A    .liX  SSS   ,«Io{>8at]^  .y  ?»laoftq:  crfT 
&ii^  o-t  sii  ^oi^ircw  al  ^.naaxs^iS^-e   iika<3-«j|  jb  d^iroii;^!^  &s®a07:(|  xaai^  bam 

-ri^^  s>£id°  tani  dsd^^jS  X9«iu;e9   ' a #£UiJb ostein  Ijadsui^^fi  la's©  aO 

,qssi^)  »ifct.t^.ts  floliJosX®  auEti'  t©  aoi#sXolT  i^aisii©  «  lo  flo2*«>lv-jH»» 
B$Oi&mm   sk^i  ir»iii   ;  (t€@X   ,  .s#aJS   *v©E  ,iXl   ,35*"   ,SE*    .-t^^  »d* 

a9«so  »89x^-.*  ai  yjjd  .gia^a  ,aa«jss  |g..&*iJi  'xo  t»%iM  »ifiJ  toriJi©  nl  itmo 
-di-oeit  9'£ij  ni  arfS'^-;  i^ia®*aoa  "lel  ^a»imlsi:a««  ©ui^  i«H#  hiAtt   ^■^:^o<:,  ^d^ 

.-inv^^iad  .3of.  ,1X1  ed£  .|^y^©^  .«t  9.JE^^«^  f 4^  oaXa  ©©a  .a'xosllt© 
©t©v  8i^i>i.xd'i©i)   ©c?   SAiiir  ©vuati  oJ  afijiis*  ijj.Iaa©'!;)'©  •©«©&!▼*  ©lii 

«©'t  ^^XBSiet  ©a*  foatA   »#9^  Xjeao-tXi  i»a  0*  0*  %tM%iqnao6  m  oi  dttiitAV. 

tii  km^^siX  y^il&mq  »iii  t©  ©Attiae©  al  «»t  $tk  ^mii&lrtto9  aoqis  ,aix£* 
*T!R«X  ,,«*^#6  *Ts^H  ♦IXI  »eSX  •*»««  ,8€  ,^if§  »«t«©  ttminal  •tit 
,«£.^  ^0  »gf?fc;,',ai;ii  <^x.:J   ai   «*©£l   #n*©#iE«r  •tf-*   «*  «X«fs©lXcrcf/. 


288,    ?94,    involving  an   election   judge  I'ound  jjuilty  under   simii&r 
circumstances.      The   court   said:      "The  piaintil'l'  in   error  v/as  ap- 
pointed 'by  the   County  court   to   the  honorable   and  important  oi'fic* 
of  a  judge  of   election,      His  plaiii   duty,  under  his  oath  of  oil  ice, 
was  to   guard  the  bsj-lot  hex,   "but  he  betrayed   the   trust   reposed  ia 
liim  and   aided  .snd  abetted  a  conspiracy  that  had  i'or  one  of  its 
©bjects   the  placing  of   ill'=igal   ballots  in    the  box,   **   Such   a  con- 
spiracy is  in   its  nature   treasonable,   for  it   st rises   at   the  very 
life  of   the  Rey^ublic." 

We   see  no   reason  to   disagree  -with  the   conclusion  of  the 
trial   court   and  the   judgment   is   affirmed, 

AFFIRMED. 

Hatchett ,    J, ,    concurs. 


O'Connor,   P»    J, :        I    do  not  agree  with  all   that  is   said  in   the 
orjinion. 


"fjEs  S.8W  tot^©   (ti  'tlijaijslij  stfr*      :6l.a*  ^ttiuoo   ©rfT     ,o«ai3ce^3x«jEJonl» 

,at5ilJo  la  &J«o  «M  ^^i-icm  ^yjh'b  rJ..j.j,lq  siii     .aoiJasX-s  "io  9^bul,  js  to 

iii  ^aoffft-s  fsmt  ads   h^rjii^i^d  »«  tim    ^x&d  i4lXJs.€  »M  hx»trsi  61  «J6ir 

s^l  to  ®a6  ^G'i   b&d  jjarfj  -i^ssia^.iiiis.aoa  ^s  !s«l'J»sf.)s  kas^>  b»bla  .bets  ik1«I 

".olMif^ttS  exit  't©  ©lil 
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Appellee,  ^^^     J       \i  /    | 

'C     iiPPSAL  ^Oil\GIRCUII   COURT 


\ 


THE  PRUDBMTIAL    IKStfRANCB   CO^iaJTX      \^  /  \  %- 

OP  AJ&ilSHiCA,   a  Corporation  ^?r  )        (TS  -    **      — 

Appellant,^^  )        ^ 


MR,    JUSXICS  MAICIiSfl  UBa^IVSRED  THE  OPIHIOE  OP  THE   COURT. 

llie   dsl'endarit   Insurance   coKipany   in   tlie  life  tiuie  oi"  Rose 
A.   Mulroy  issued  to  her   four  industrial  life  insurance  polioiet. 
T-^-ro   of  these  policiee  were  niimbers  67,765,422-3,    isaued  August  16, 
1926, for  the   bub.  of  ;iS250   eacn,    one  nuciter   75,866,535  for   the   sum  of 
1220    issued  OctoTser   8,    1928,    and  anotner  numher,    77,737,121    for   the 
sum  of   |30    issued  .laarch  13,   1939.      Rose  i^ulroy  died   July  2,   19  30. 
Hej:   son,    John  L,   Mulroy,   "brought   auit   on   these  policiee   ixidividuallry 
on   January  17,   1936,      January  15,   1937,  he   obtained  letters  of  ad- 
ffiinistration  upon   the    estate   of  Rose  A.   kulrgy  froiu  the  ProTsate 
court   of  Cook  county,    and  on   the    same  day  was   substituted  as 
plaintiff  aditinistrator. 

The  first   coiapiaint   in  4  paragraphs   alleged  tiae   aaount  of 
the  4  policies   to   be   ^|3G0&.      It    said  plaintiff  was  unable  to  find 
the  policies   after   "diligent   search"   and  was   therefore  unable  to 
attach  them  to  the   complaint*      Thereafter  plaintiff   Bupplied  in- 
formation  as   to    the  nuiubers  of   the  policies   and  photostatic  copies 
were  furnished  by  defendant.      Plaintiff,    in  later  pleadings,   also 
gave   information  not    contained  in   the  original   complaint   as   to    the 
date   of  the  death  of  Hose  A.   Mulroy,      Defeiidar.t  denied  liability  on 
the  ground   that  prior  to   the  death  of  Rose  Ann  Mulroy  the  policies 
lapsed  for  non-payment   of  premiumo  according  to   tneir  terms,    and 
that  plaintiff  failed   to   present  proofs  of  loss  after  the  death  of 
Mrs.  Mulroy  as   required  by  the  policies.      There  was  a  trial  by 
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^-5,7    ^^cl    r^tf^^        ^  ■^JoeiXaqisA 


1o  i0i/8  ©rii'  lo'i  3£iQ,Sd8,f3V   x#4!ajEU»  da©  ,,ao&#  Q8SC  1-9  -tawa  »d4  aot,5S9X 

9ifl  Tf/i   XGi^V6V,S'"J'    .iscTiaiu-i  tsdJOiXB  baa    ,aS§I    ,S  'T'xjroioD  ftsirsal   OSS| 

,3Sei   ,SJ  ^Xul.   b&ib  xoilUM  9soK     .eatX  ,$X  ^t©-!*-^  b-sussl   08|  lo  fflwt 

-fcjs  to  sis^JoX  .bsnisd-tfo  9x1  eV£9X  ,31  \j'S«tfasT.      ,aS$X   ,VI  x'^smi^l   no 

8^  issiJ^iWijscfiJS  as'.v  YJSf>  ftiaes   Silit  xxo  baa   ,x*'^^09  iooO  lo  ^luco 

'lo  ^fluoaa  ©JtiiT  &339Xijs   BiiqMf^tit&q  .E"  ax   Jai«Xqmoo  c^aii't  «jtfX 
foai'i  o^  ©Xeifiiiju  ajaw  't'iliaiiilq  hk&B   il     .QOOS^  »rf  o^   asitjlXo^  i^  »if* 
OCT  eldfinu  sto't&tDSiS  s-sw  i>aG   "iioaess   ^flSaiXxfe"  fiXs  BsioiXoq  art* 
-ni  fcsxXqq^a  t'tiint-HLq^  t&its&-xsiiT      ..iitlalqakoo  &di  at  a»il*  iUi£.ii» 

08X3   ,a®fai)««Xq  i'->3£l  ak    .rUtaiisX^     ^.taalins'tsjb  ^cf  &©riaimix't  dT^W 

asio iXoq  &tU  x'!>'^^"^  ^'^  *«o^  **«*  di»»b  »iit  ot  raltq  i&rii  ftcu/oig  arf* 

"io  .el#4S95  »£(#  «®*'U  aaoX  I9  elodiq  ia©8««<C  9i   bsXle"    ':'>  ? -vrRiq  c^Arf* 
•({rf  l»i:^t  f.  B«w  stsii'^      .asioiXoq  ndi  S^  fco^h  •  ^-^  t-    .'-til 


Jury  and  a  vertiiet  for  plaintilT  in  the   sum  of  ^1060,   on  w  loh   the 
court   entered  judgiuent.     Defendant   contends  for  r  ever  sal   that   the 
verdict   and  the   judgcaent  were  laanifestly  against   the    evidence,    and 
this   is  the   concrolling,  queation   in   xhe   case. 

By  the  teKus  ol'   the  policies  preaiiuums  were  payable  weekly 
at   the  home  olTice  of  defendant,   "but  might  be  paid   to    ^m   aut'iorized 
representative.     Payments  were  not   to  "be  recognized  unless   entered 
in   the  preffiium  receipt  book  furnished   to    the   insured  by  the   company. 
If   the  premium  was  not   called  for  when  due  it  was   the  duty  of  the 
assured,  before   the  policy  was   in   arrears  4  weeks,    to  bring  or   send 
the  premium  to   the  home   office  or   to  one  of  the  district  offices  of 
the   company.      In  case   of  the  death  of  the   insured  a  period  of  grace 
of  4  weeks  was  provided.      If  the  policy  lapsed   after  payraent   of 
premiums  for  3  full   years  or  more,    the   insured  was   entitled   to  non- 
participating  extended   insurance  as  provided  by  the   nolicy,      T'iie  pay- 
ment of   the   death  benefit  was   conditioned  upon   the  payment   of  the 
weekly  preialum*   specified   in   each  of  the  policies  on   or  beiore-    each 
and   every  Monday  after  the  policy  went   into   effect  until   the  anni- 
versary date  of   the  policy  iJEmediately  preceding  the   70th  anniversary 
of   the  birth  of  the  insured. 

neither  the  receipt  books  nor  policies  were  produced  by  plain- 
tiff,     krs,    John  Mulri>y,    explaining   their  non-production,    says   that 
Rose  A.   Mulroy  -^ied   at    3:20  p.   m,    July  2,    1930,    and   that   one  hour 
later  on   the    same   day   she,    accompanied  by  her   sister,   kiee  li-athleen 
Huiighes,    took   the  policies   and  receipt  books  to   defendant's   office  at 
6900  S.   Clark   street,    Chicago.      She   says   she  asked  for  the  manager 
and  a  man   came   and    said  lie  was   the   manager;    she   says    she   gave   these 
policies   and  receipt   books  to  him  and  told  him  Mrs,  Mulroy  had   just 
died;    she   does  not  knew   the  name   of  tiiis  man;    she   cloes  not  know  the 
name  of  any  other  person  with  wiom   she   talked   at    tiiat    tiiae   and   place; 
she  took  no   receipt  for  the   documents;    she  has  never   seen   the  docunients 
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9^  |«i|^  X«ei$r{»'3  ^ot  ^hm^aaib  ^aiiii>a^t«m.    ^^satm^bul  b»idtad   ttuec 

^^t&&t)  ^!Sit  .air  iioxifM«j»p  jSOiXIttT^tiAo  «xft  «!  aidt 

fcesii orfttWjB  OS   oJ   Msq  srf  ix{j«,te  ji/d   .^ajtfoaatsfe  'to  soi't'io  ajaoii  «xl*   tit 

8;^*  "3^0  x^SiP  ©-rfj  savr  ti  »u^  Ji9x£w  lol;  ^Xi«»  Jon  bay  auaJtajeitq;  ail^  II 

'to  asoi'llo  isii^QXfc  &^   Jto  sao  ©^  ao  soJtl:!©  ws^ti  ntLi  oi  sauktan'tq  9dt 

1o  d'£(9i!^iiq  ^9^1^  ibd^c^X  ^QlXof  •4J'  *!{      .AiebJtro'ui  ii«w  s]t»9W  ^  to 
•£ioa  ©i  jb«x*iitii®  afiw  h9iu»al  sua  «9%e«  t©  »x«»x  ^^'^  '     '  uijraiq 

gtif^  'tj0  Jaeitf^iSQ;  ^£ii   aoqa  b^a^iiijikmo  f*w  *i1««»Qr  rf^j?-^  'taw 

"Inajs  »sii   Ixiau  ioa'lta   cjrii  iJasw  z^iloq  6iLi  rsttA  ^«JbaeM  ^pisvs   hOA 
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since   altiiough   she   says   she  has   diligently   searcxiad  I'or   tnem,     kise 
Hughes  testified  that    she  went    to   the  oil'ice  witxi  itrs.   ^-ulroy  arid 
that   the   ol'l'ioe  was   on   the   second   floor  of   the   building;    ttiat   tney 
walked  up   to    the   second  floor,    and  Mrs,  Mulroy  eiave   tae  policies 
and  7  or   S  receipt  books  to    tae  oian   in   the  office;    she    tniiike,    but 
is  not    sure,    that   there  was  a   sign  here  indicating  that   it  was   the 
office    of   the  Prudential  Insurance   company;    she    say*   there  was   an 
infoririation   desk,    out   sae  does  not   reiiiember  v.iiat   tne  maja  who   sat 
at   the  desk  looked  like,   nor  did   sue   reuieKilaer  iiis  xiame,     Mrs, 
Mulroy  also   testified   tii.a,t  sae  paid   txxe  premiums  on   all   the  poli- 
cies Ti'hile  living  at   7G55  Havenswood  avenue   two  wee^ca  before   the 
dedta  of  --rs.   iiose  A.    iuulroy.      ihe   said   she  had  made   this  payu^ent   t  o 
a  i^r.  Leach;    triafc   she  paid  tiiSi.  about  13  at   tiiat   tiiue,    and  that   the 
agent,  Leaca ,    came  to  aer  home   several   tiiues  before   sne  Made  the 
payments.      £.he   denied   that  i^r,   Ruehl,    another   ageXit  of   the  deferadant, 
called  at  her  home  after   tiiis   time   and  denied  that  her  -lusband  told 
Rueiil   taat  he  had.   torn   up   trie  policies, 

riaintiff  iuulroy  corroborates   tne   testiuioiiy  of  his  v!ife  with 
reference    to    the  pa;>'ment   of    the  preiiiiums,    which  he    says  was  laade   t© 
kr«  Leaeh  in   June,   1930,   about   tnfo  v-'eeks  prior   to   tiie  deatu  of  his 
mother;   he  does  iiot  know  the  amount  of   the  paysiexit,   but    days  he  was 
present  at  4  different   tiriies  when  paytuente  of  t,iis  icind  were  made  to 
kr.  Leach,     he   says  he  sieved  to    7053  rtavenswood  avenue  in   the   spring 
of  19  29   and  moved  away  from  there  in   July,    1&30,   after   the  funeral 
of  his  mother,   wno  v/as  living   at  iiis  home  vfrnen   she  died,     Mr.  feulroy 
furtner  testifies  on  this  point  inconsistently  with  the  testimony 
given  by  his  wife,    txxat  he   saw  the  insurance  policies  about   3  or  4 
hours  after  ais  ruother  died;    that  he  got   them  and  gave   theci  to  his 
wife,    and   that   she    took  all   the   insuraiice  policies,    receipt  books, 
etc.      In   ariother  part   of  his   testitiony  he   says  tliat    the  last  time  he 
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saw  the   receipt  iDooks  was  about   2  weeks  "before  iiis  mother  died   at 
the    sair.e   olaoe;   he    saye  tie  moved   into    7053  Ravenswood.   averrae   in 
19??9   but  do^B  not  kijow  what  month.      It  ^as,   however,    in   the   spring; 
he  ffioved   away   several    laye   after  his  mother's   funeral   in   July,    about 
the   16th   day  of   July;    about    2  weeK.8   after  his  mother's   death  he  was 
living   at   1425  £.    74th    street;    at   c.bout    that   tiine  he   went    to   the 
office   of  defendant    company  at  Diversey   and  Pcg.cine   avenues;   he   did 
not   go    to   ^ef  en'^.snt 's   office    on   Clark    street,   he    says,    because  his 
wife  had  been    there   already;    the  Diyereey  end  ilacine   office  was   the 
BiEiin   office   an4   the  manager   told  him  to   go   th-^re  for   any  business; 
he    <^ays   that  hi?  wife  v-ras  present  when   the  r-anaf_:er   ( presuii-ably   at 
6900  K,    Clsrk   street)    told  hiit.  to  (xo   to  Diversey-  and  hacine;   he   asked 
kT ,   Ruehl,   he   rays,    to    investigate  about   the   policies   on  his  ii.other's 
liffl;    this  ^as    shortly  after   shp   died. 

Contrary   to   the   testiuony  of   these    interested    iiartieB   the 
records   of   defen-ant   comp'^jTiy,    which  were  produced   at    the   request   of 
plsirtiff,    shoved   that    hs   a  flatter  of  fact    8.11   the   oolicies  lapsed 
for  non-payaent   of  prer;.ium  on    July   3,   1929,    six   days   less   and   one 
year  before   the    deatii.   of   assured,      £-:-Gh   and   all    of    the   policies   at 
that   tiffie  h^^d  been   in  force   for  less  than   3  years.      The  recorde   also 
sho^^   that   th?  last  payment   of  -oreiaiums  v/ae  made   July   8,    19£9,    to    an 
agent  named  Green.      Mr,   Ruehl    teetified   that  he  had  beer,   employed  'by 
defendant   coi^pany  for  12   years,    =>nd   that   the   first   time  he   saw  plain- 
tiff wss   about   June  1935,    at  plaintiff's  home  where  he  went   to    col- 
lect   children's    insurance;    he    says   that   in  March,   1936,   plaintiff 
mentioned    to  him  the   death   of  hie  mother,    told  him  of   dealings  ^^ith 
ether   agents   of   the   company  7.<-ith  whom  he   did   not    seeia  to   get   any- 
where,   sxid   asicfd  liiT.  Ruehl   to   look   into    the  ikatter;   i-r.   Huehl   asked 
plaintiff   for   the  policies;    plaintiff   said  he  did   not  have  any  but 
had   the  nunbers    in   a  book;    Ruehl   asked  him  where   the  policies  were 
and  he    said  he  destroyed   theru   in   a  i'it  of   teiaper;   Ruehl   asked 


;Js   ■bSilb  r&sLiosi.  aiii  s-io'iaa'   aui^ew  S   taod^  slaw  aiood  iqiao&n.   srii  vb^ 

jSTiiiqa  9£i*  ai   t-mT^wosi   jSaw  il      ,Mitm.  ttifin  vroasi.  ipa  8.96.6  ivd  tSfl 
*0od'«    i^Xii'L.   ni  Ija^aiJii't  g?x«jciie»ia  aixi  i*^!;*  ar^«J&   X*i9Vda  -^jBwa  Jbavoat  set 

jweswisM  xns  lot  'it^iii  o'si  9i  miii  hl^t  j^^'^^as-sa  9di  Jbos  e&i*tto  ciAa 

fe»is4  eji  jftjaiojBfl  .bftts  H^&eisviG  oit  o^  od  ;»Jtfi  bXa*    {^^aiie  itaXO    .11,09 W 

g'tfjBlteai  sijl  «o  8«loiXoc[  »fi^  d-i;e<fa  «^asXta;Sfy#|  ©#  ««!{;*?  f4^,Xtieirft   .iji 

,|>«i|>  9|(«   •s»d't»  YX^ioxIb   a«w  si.::?    ;<»*iiX 

£.9aq.6X  soxoiXoq  &£ii   XLs    *oa5lE  to  la^iaia  «  i»£   t#^*  *f''n)ri«    .tli^olsXq 

d'js  aaxaiXoq  arf^  'io  XXjS  bas.  sifi^     .iaeTueafi  to  ri*«sX)  ^xiiT  9T0*i«»d'  't^'"?"'! 

ijiS  pi>  ,@^fX   ^8  TcXwI'  s»:&<i«  B^^w  isiim^9ifi  'Xq  Sa»m%a^^  #«*X  sd^f  *«4*  '«f,04« 
V^i^  |»9-^oX4ai!9  assi  b^'ii  ^ii  ^&iii  h9lti$Vi-3^  Id^uH  .tM     .a»»t£)  h9smn  ia9:i» 

Tii*ai^Xq  ,de9X   .lisruaii  j»i  tjeifJ'  8ij«a  ©a[.j#©xs«uii«aX  a»ii«i:f>Xi£!a    -,«.. 
^*i;w  «S0XX«»6  'i:«  sild  oXo*    v'«*^8«  "-^^  ^«  4*ff«>b  •sJliT  aXrf  ©^   b9aol;trt9.'3 

*«d  yft     '^vti.-  t»«J>ife  9ii  bim9  ViUai&Xq  iJi^iaiZcn  srlJ  tol  Y!-i  +  ffi«X« 


,  A    hnu 


I'or   tne  preiuivan.  receipt  book,   and  plaiiitiff   said  xie   did  not  nare  it 
either,    that   it  also  -vvas  destroyed.      In  April,   1935,  ho^eyer,   plfiin- 
tilT  gave  Huehl    the  nuxAbers   of   tne  policies,    taking   taeifi  1  rosa  a 
mexflorandum  booic.      xiuehi    saw  plaintiii   again  and   told  hiia  he  would  be 
advised  by  the   company;    at    that  time  plaintilT  was  iivring  at   3024 
Hilton    avenue,      iiuehl    says  he   took   the  policy  nuiabers   irom  the 
plaintiJi  but   did   JtiOt   i'arnisxi  aim  v/ith  any   statemeiit   to    fill   out; 
HuQxil ,  however,   aotiiied  defendant   company   and  received  back  i,x- 
hibit    2,   whicii   is   a   stat.eii-.ent   froa  tiie    uooks   of   the    company   showing 
taat  the  policies  lapsed  I'or  non-payEiect   of  preiduEs  prior   to  lurs. 
Mulroy's  deatn.      It   was   eaiied   for  by  piaintilT   and   ofl'ered   and    re-     - 
ce-^ved    ixi    evidence. 

jtr,   iiayes,    superintendent  of  the  braiicii  office  of  defendant 
at   6979  i^ort-u  Gi:i,r-!i   street,    testified   that  he  was    the  itanager   there; 
that   Joseph  J,   Leach  worked  out  of  i'«o,    12  olf  ice   located  at  iilaine 
place  and  Lincoln   avenue;   j^x»   xiayes    says,ne  \7orked  in   that   office 
from  1926   to   January,   19  31,   as  as  si  stent  manager;   ne   aaid  Josepii  J, 
Leaeh  left   the   service  oi"  the   company  in   June,   1929,    and  was  not 
working  for   defendant   coiupany  in   either   June  or   iTuiy,   1930,     \¥ttn©s8 
said  he  was   fai^iiiar  with   the  way  in  which   ciaima  \»ere  aiade  on   indus- 
trial  insurance  policies;    usually  an   agent  was   called   in,   took   the 
claiiiiant's   statement,   brought  in   tne  policy  with  tne  doctor's  fonn 
and  turned  it  over  to   the  superintendent;   if  everything  was   clear 
the   superintendent  was   autxiorized  to   direct  a  check  for  settlement 
in  full.     &r,   aayes   says  ne  never  had  a   talk  ??ith  Mrs.    John  ii&.ulroy 
about   the  insuraiice  on   ti^e  life  ©f  hose  j^n  j-ulroy ,    and  ti.at  ae   didntt 
think  he   ever  aet  krs,   ii^uiroy;    that  the  Clark  street   office  never 
had   a  isian   at   the   infonuatiori.   desk;    it  had   always  been   a  yo^ng  lady, 
and    tnat  a  is^r.    (jreen   succeeded  kr,  heach  and  asBU£.ed   charge  of 
Leach's  territory  when  he   resigned  in   June,  1S?9;  he   said  the  first 
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time  he  had  heard  anything  atout   the   claims  of  plaintiff  was  in   the 
early  part   of  1936,      Mrs.   J^iulroy   said   that  Hayes  was  riot   tVie  ruan   to 
waora  she  gave  the  receipts   and  -policies,    and   that   s/ie  had  never   seai 
him  at   the  isorth  Clark   street   office. 

Ralph  S,    Jarl    testified,   that  he  ivas    employed   hy  i?raxik  "3?. 
Pearson,    Inc.,    an   insurance   serrice    com-nany;    tiaat   in   19  29   he  knew  a 
Joseph   J.   Leuch,   ^ho  ^••■as   connected  with  his   orgaixisation   ^luring  taat 
year;    that  L^ach   join^^-i   the   orc'Wii.''.at ion   in    July,    1929;    that  he 
signed   a   tAvo   y^ar   contract   hefiring    T.-rfce   .Tuly   3,   19?9.      The   applica- 
tion  of  Leach   to  ITrank  ?/.   Pearson,   Inc.,    for  b  yositioji   is   in   evi- 
dence  and   heHrs   ■■^ate    July  3,    1929.      J  irl    f.aic'  lar.   Leach  ^'ras   assitjned 
"by  the   cc^pnnjr  in    Tune,    1930,    to  Kings    county   in  Sew  "Sor.    City;    that 
in  Kay,   1930,  he  -^aB   in  Hudson    county,  Eew   Jersey,   sxid   that   ahout   the 
KiiHile   of   June  he  was   aBsigaed   to   hln.~8   county,   i^ew  York,    'ind   xvas 
thrre   in   July,   August    and   October,    19  50,    snd  worlied   for   tlieir   eompariy 
UP   to   January,   1934,    sincft  y^^ich   time  witness  had  not   seen  hin.      The 
record   indicates  that  iir.   Leach  himself  ^as   in  itichigan  but  not 
available   as   a  'vitnesR   at    the   trial, 

Uopn   a   consideration   of   the    entire   record  we   are   constrained 
to  hold  that    the  verdict   of   the   jury  is   clearly  and  manifestly  agaiiiat 
the  weight   of   the    evidence.      Disregarding   inconsistenciee  between   the 
testimony  of   olaintiff    «nd  his  rife    rgad   their   evident   inter'^st   in   the 
reeulti?   of   th-   suit,    the    testi  ony  given  by   thea   eeemt  highly  im- 
probable.      Th.at  Mrs.   Mulroy  ^ould    take   ineuranee   papers  to   an  office 
an  hour  after   the   assured 's   death   and   deliver   the?r.   to   a  man    she   d.id 
not   know,    -Tithnut    inquiry   as   to    -.is  nai/ie   and   -".it  .out    taking   any  re- 
ceipt   therefor,    that   she  -would   return   or^y   once   and    apaarently  never 
again  luake   any  search  or  inquiry  or   endeavor   to    find  the  papere 
there,    ie   a  recital  ^^nich  it  -rould   require  a  person   indeed   oredulous 
to  believe.      PlalntiJT 's  actions   are   liJiewise  lanbelievable,    assiuaing 
that  ne  had   seen  Mre.   Mulroy  pay  the  preaiiusiB   on    the  policies  and 
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kneT?  that  ne  uad   a  rit-,iit   to   collect   tue   insurance.      Folks  generally 
do  not  -wait   live  years   in  order   to  urge   tiie  collection  ol   subib 
due   en  liie   ineurai-.ee  policies.     Verdicts  tased  apoii   evidei^ice 
BO   iruprobaltle   ana   contradicted   by  creditle   eTXder.ce,   are  not 
permitted   to    etand. 

The  verdict   and    the   jud^^sient   are  ruanil'estly  against   the 
weifent  or   the   eviaence.      ihe  jadyaeut  is  reversed  atid  tae   cause   is 
rfeiu&nded, 

O'ClOnnor,   i-.    J.,    and  KCourely,    J,,    concur. 
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vvILLIAM  B.  MOULTOH,   vOmLD  /  )    IcOtJBTJcOQK  COTJHIY. 
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YOUUG  and  RGB  mi  L.  AimGRGOB:^"  <^«-^t^    JL*^*     \J  U  \J 

Appellees*         -  j 

ME»   JUSTICE  M<1TGH:5TT  PSLlV.:aR:3D  TH3  QVlSKm  W  THI  COUP.T* 

On  August  8f  1937»   tixe  plaintiff  in  "bshalf  of  himself  and 
other  re;'idents  and   taxpayers  of  the  Village   of    .innetka  in  Cook 
county,  filed  his  bill  of  complaint  against  Moulton»  president  of 
the  village,   the  trustees  of  the  village,  the  superintendent  of 
public  works  and  ?♦  I^jmden  Smith,  Director  of  public  works  of  the 
state  of  Illinois*     The  bill  set  up  the  enactment  of  the  Motor 
Fuel  Tax  Lav5   of  1929  td.th  amendments    (ill*  i^tate  Bar  utats.  1937, 
chap.  120,  pars*  417-439 )j   that  there  had  been  allotted   to  the 
Village  moneye  from  this  liotor  5'uel  Tax  Pund  in  excess  of  f::60,G00, 
and  that  the  Board  of  Trustees  and  other  officials  theretofore  sought 
to  obtain  the  approval  of   the  State  Department   of  Public    /orks  and 
Buildings  to  the  expenditure  of  these  funds  for  purposes  other  than 
the  construction  or  reconstruction  of  state  highways  "because  these 
highways  within  the  Tillage  were   then  improved   to  their  highest  and 
best  use;      that  the   state  department  refused   to  approve   ordiimnoes 
or  resolutions  providing  for  the  expenditure   of   these  moneys  \mless 
same  were  used  on   the  state  highways;   that   the  village   officials 
May  11,   1937,  acceded  to  these  demands   of   the  state  department 
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a«d  pasaed   ordinances  an<J   rerolutiona  in  conformity  there.ltla. 

The  Mil  prayed  that   these   ordinance.  ,n6   reeolutions  be  declared 
unlawful  and  void  and  defendants  anj'oined   and  restrained  from  carrj.^ 
ing  out  the   B.^e  and  from  pas.ing  or  purporting  to  pasa  .i^la.  re. 
solutions   or  ordinancea  and  r.oa  entering  into  any  contracts  fox-  t^e 
construction  or  reconstruction  of  state  Highway  Ho.  42  in  .a^.etlca, 

usually  toioun  as  Sheridan  road.     The  mid   t..  -  ^•-.    ■      • 

^ae  Mil  xyat.  fiieo  without  any  order 

giving  lear©  as  required  -h-^r  i-v,^.  ^^^     ^-.   ^ 

4Uireo  Ky  She  aot   „,   June  27,  1917  (<«•  m.  state 

Bar  StatB.,  1937,  ohap.  102.  Bar     n   i.>i       „     , 

P-  iu^,  par,  11-17).     3opt3inbor  7,  1937,  plain- 
tiff filed  an  amonaed  or  auppla^ental  Mil  m  wMoh  I^den  ,«th,   a3 
airactor,  ate,  wae  not  na-ed  a  aefento>t.     .i,a  amended  Mil  ^aa  t^e 
sa^e  allegations  =^d  prayed  the   s.«  relief  as  the  original  bill. 
I^f^ndants  filed  a  notion  to  diBM.s  the  amended  Mil.  The 
-otion  wae  sustained,     .he  .otlon  of  pL^ntlff  for  a  temporary  In- 
junction vas  denied  and   the  emended  and  supplemental  Mil  dlsaissed 
for  v„mt   of   equity,     jtob  th^t  daoree  plaintiff  appeals. 

Plaintiffs  theory  seems  to  toe  that  the  aver^ntB  of  the 
tended  and  supplementa  complaint  disclose  »  arbitrary,  unnecessary 
and  unreasonable  exercise   of  the  dl.cration  of  the  defendant  official, 
-hlch  eoutty  ,411  enjoin,     .defendant,  extend   that   th.  oult  ^y  not 
be  .nalntalned  without  leave  to  file  (v*lch  was  not  obtained),   that 
lynaen  Smith,  director  of  Public  ,orta.  etc.,  v.-ho  ,«s  a  ^ce^sary 
party  .a.  not  Joined,  that  plaintiff  1.  v^thout  ataadlng  to  maintain 
the  suit  beoauoe  the  motor  fuel  tax  fund  is  a  state  fund  Impressed 
with  the  specific  trust,  because  the  amended  bill  does  not  dl.cloBe 
damase  to  the  plaintiff  other  and  different  fiom  the  d.a<^ges  „Moh 
will  be  sustained  hy  all  taxpayers  of   the  municipality  taesumlDE  the 
allegations  of  the  bill  to  be  true),  beoa,«ie  the  statut<s  sItob  pre- 
ferenoe  to  etate  highways  and  the  legislature,  by  statute,  ajqjressly 
designated  Sheridan  road  as  a  state  hlchBay  (see  111.  State  Bar  State., 
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1937,   oliap*  121,  par.  274),  and  "by  reason  of  the   exprese  grant   of 
power  to  tiie  mimicipality  the  court  may  notj,   defendants  say,   set 
aside  as  imreaaonaT3le  any  ordinances  passed  in  conf  orailty  witli  the 
power  granted,  Tsecauee  the  allegations  of  the  amended  ooaplaint  are 
mere  oonclusioas  and  the  motives  of  the  Tillage  of  li  cials  may  not  "be 
questioned* 

The  iDriefs  cite  most   of   the  cases   decided  "by  the  courts  of 
Illinois  cGncerning  the  rights  of  a  taxpayer  to  hare  an  injiuxction 
against   the  illegal  expenditure   of  pulalic  funds.     \?e  conEider  only 
two     •£   the  points  raised,   either   of  which  is  controlling.     ...ssuiaing 
that  plaintiff  is  not  precluded  for  the   reasonG  xixged   to  which  ?athor- 
itiee  are  cited  hy  defendants,    the  emended   complaint  is,  we  hold, 
fatally  defectire  fcr  failure   to  Join  the  Director  of   the  iJepartment 
of  PuDlic    fOrks  and  Buildings  of  the  state  of  Illinois  as  a  party  de- 
fendant*    There  can  "be  no  doubt  from  the  aTerments   of  fact  made  in 
the  amended  "bill  that  this  department   of   the  state   government  is  vested 
with  a  very  vvide  disoretio»  in  regard  to  the  expenditure  of  the  monejrs 
derived  from  this  tax.     The  statute   expressly  makeB   the  expenditure  of 
the  money  suhject  to  the  approval  of   the  state   department.     It  is 
apparent   that   the   things  concerniaf"  -ii-hich  the   bill  asks  for  an  ad- 
judication are  matteref  in  which  the  ofricialB   of   the   state  depaxtmefit 
are  very  much  interested  and  ccmcerMnj:  which  they  have  a  x-ight   to  he 
heard.     The   general  rule  in  equity,  as  declared  in  nujaerouc  cases,  is 
that   every  person  havin^:  a  substantial  interest   in  the  subject  matter 
of   the  litigtition  must  he  made  a  party  defendant.     &ohu3aacher  v. 
Klitzin£,   353  111.   530*       The  reply  "brief  suggests  tltet   the  bill  dis- 
closes an  action  againat  joint   tort  fsaoors,   and   tliat  it  is  not  nece- 
ssary to  join  all  the   tort  feasore  in  one  proceedinfj,  hut   th?3.t  in  such 
an  action  plaintiff  may  sue  any  one  of   them  as  he  may  elect.   That  is, 
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of  oourjB«f   the  general  ruls  at  la-w  in  tort  actions.     Here,  however, 
it  is  apparent   tliat   the  matters  v/hioh  this  plaintiff  seeks   to  liti- 
gate cannot  "be  disposed  of  without  inaking  the  director   of   the  state 
department  a  defendant,      .e  hold   that   the  director  was  a  necessary 
party.     However »   disregarding  this  defect  ox    the  asierided  "bill  we  Iiold 
that   the  allegations   of  fact  as   stated   therein  are  wholly  uasiiffi- 
oient   to  disclose   that   the   offi  dale   of  the  Village  hare  ahuwed   ther 
discretion  in  any  way  which  wo^ild  justify  the  intorTention  oi"  a  court 
of  equity.     The   statute  vests   in   chess   ofi'icials  a  vade  ci:;.ser0tion  as 
to   the  use   of   these  funds,  and  ae  v/atJ   said  in  Kovjry  v.  i:^^',tKent_jof__ 
guhlio    .orksy   345  111.  121:      ''•'viliea  puljlic   officcre  are  veyted  with 
diBiSretionary  power  e.  court  of  e^iuity  will  not  interfere  to  control 
£uch  diseretion  tmless  fraud,  corruption*  oppreKcion  ox  gross  injus- 
tice ie  BhoTsn."     To  the  same  effect  is  ^egaiitjBtjenjb .  of ^  Public _  'rferka  v, 
Chft3.1&nd ,   348  111.   585, 

The  mipuee   of  funds  ^vhich  the  "bill  sets  uj)  is   in  particular 
that  it  is  proposed   to  reconstru-Ot ,   repave  and  resurfaee   tjia/t  part  of 
Sheridan  road    ''from  the  point  where   -ihe  ?ai:ie  intersects  Tower  road|> 
Winnetka,  northward  to  the  point,  where   the  saine  interaeetB  c^eott 
avenue,    Glencoe,   at  the  northerly  lirrdts  and   ooundary  of   said  Village 
of  V/imietka."     The  hill  avers    i/Saat  it  is  propoosd   to  increase   the 
"Width  of   their  road"way  froaj  as  at  present^   W  tweniiy-five  feet  to 
t^'?enty-nia8  and  one-half  feet^  remove   the  arch  or  cro-im*   repave  or 
resurface  the  road%«/ay  with  concrete,  place  gutters  m.Q.  ourhs  on  the 
edges  vjad  tilt   the  plane  or  haee   of   tiie  roadway  tOT/aXd   the  inaide 
of   the  mxxrwi^B*     The  hill  avers   that   the  oaid  highway  hefween  th©©@ 
points  has  heen  and  is  fully  iraprov'id  to  its  Mgheat  and  hsst  usej 
and   that  it  would  he  and  is  impracticahls,  unaeoessary  and  a  gross 
misuse  and  waste   of  puolic  funds   to  expend  or  use  aiiy  funds  or  moneys 
for  the  further  construction  or  reconstruction  thereof;  that  this 
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portion  ol*  ^eridan  Esad,    In   its  present   condition,    consists  of 

a  winding  macadaniissed  roadway   continuing  northward  from  Tower 

Road  to   tile  top   of   so-called  Hubliard  iiill,    at  which,  point   the 

roadway  descends  into   a  ravine   and   continues  to  wind  northward  ■R^ith 

numerous   curves,    gradually  rising  to   a    joint   approximately  at   the 

saiae  heiglit  as   that   at   the  intersection   of   said   Sheridan  and  To^er 

Roads;    that  this   roadway  has  an  approximate  width  of  twenty  to 

twenty-five  feet  and  is  arched  or  orowned   at   the  center   to   a  neight 

of   several   inches   ahove  the   elevation;    that   there  are  no   gutters 

nor  curbs  along  the   edge  of  the  roadway,    the  appearance  of  the 

roadway  being  similar  to  other  macadeunited  roads  without  formal 

gutters  or  curhs;    that   the  arch  or  crown  of  the  roadway  causes   rain 

Water  and  other  moisture  to   flow  rapidly  off  the   said   roadway  to 

each   side  thereof  -^here   said  moisture   is   effectively  disposed  of  by 

a  systeiJi  of  sewers   or  drains;    that   said  roadway  is  raore  practicable 

and   suited   to   the  winding  and  hilly  region   in  wiiich   it   exists   than 

any  fonaal   roadway  with  curbs   and  gutters   could  be;    that  the  area 

traversed  by  said  roadway  is  one  of  the  fanned  natural  beauty  spots 

of  the  region,    and  Hubbard  Hill   and  the  winding  roadway  approaching 

it   from  each  direction   and   the  ravine  known  as  Hubbard  Ravine,    throu^ 

which  said  roadway  runs,   being  widely  and  favorably  Joiown  throughoiA 

Caiicago  and  the  State   of  Illinois  for  their  natural   scenic  beauty; 

that  by  reason  of   state   road  markers  marking  Illinois •    State  Route 

Ho»   42  which  are  now  and  have  been  for  many  years  placed  along 

Sheridan  Road,    including  this  portion,    the  motor  traffic  upon  the 

roadway  has  been  and   is  eztr«nely  heavy;    that   a  large  percentage 

of  the  motor  car*  driven  along  this  roadway,    including  this  portion. 

are 
are  driven  by  motorists  who„/  unfsuailiar  with  the  route  and  ^rho 

are  therefore  following  the  42  route  markers  of  the   State  of  Illi- 
nois;   that   such  motor  traffic  along  and  over  the  highway  is  particu- 
I       larly  heavy  on   Saturdays,    Sundays  and  holidays  between   the  period 
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frott  Aoril  1   to  Hovember  1   in  each  year;    that   south  ©1  lower  Road 
Sheridan  Road  lias  been  for  many  yeara  improved  witii  a  flat   eeaerete 
roadway  approximately  29^  feet  wide  with  concrete  gutter*  and   eurb- 
ing,    and  that   Sneridan  Road  I'roai  the  intersection   at   Scott  avenue 
is  likewise   similarly  improved;    that   the  color  and  appearance  both 
to   the  south  and   to   the  north  oi  that  portion  between   said  inter- 
seetiona  at  Tower  Road  and  Scott   avenue  are  wholly  difl'erent  from 
the  portion  between  Tower  Road  and  bcott  avenue;    that   the   concrete 
roadways   ire  white   in   color  ani  hare  formal   curbing,   whereas  said 
macadamized  roadway  is  black  in   color   and  has  no   formal   curbing, 
and   that  as   the  motorists  driving  along  said  Sheridan  Road  from 
either  direction   cross  the  intersection  of  Scott  avenue  proceeding 
southward,    and  of  Tower  Road  proceeding  northward,    said  Motorists 
neeessarily  are  iiamediately  aware  of  the  different   character  of   the 
said  roadway  and  are  placed  on  guard  thereby;    Uiat  by  reason   of  the 
arch  or  crown   of  the  macadamiaed  roadway  its  relatively  narrower 
wlAth,    its  want   of  gutters  and  curbs,    and  its  vfinding  asd  hilly 
nature,   aaotorists  using  said   roadway  have   for  luany  years   ond  do  now 
drive  at  moderate  speeda  near  the  center  of   said   road   so   as  to 
avoid  its   edi«:es  and  neeessarily  proceed  in   single  file  without 
attempting  to  pass  other  vehieles   ahead  of   them,   until   they  have 
emerged  from  the  portion  of  Sheridan  Road  between  the  interseetionaj 
that  as   a  result  of  the  foregoing  and  other  factors   said  "-inding 
and  hilly  roadway  has  been  and  is  now  relatively  free   from  danger  to 
motorists  using  the   same,    snd   tnat   the  roadway  is  now  and  has  been 
for  more   than  20  years  wholly   satisfactory   and   the  best  possible 
improvemMit   thereof  from  both   the  viewpoint   of   the  public  usinj,    the 
same,    the  property  owners  adjoining   said  roadway  and   the   taxpayers 
and   residents  of  the  Village  of  Winnetka;    that   the  effect  of  the 
proposed   improvements   and  reconstruction  will   be  to   increase  im- 
mensely the   speed   ®nd  number  of  motor  veiiioles  using  the  highway 
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and  thereby  render  the   same   extreiaely  dangerous  to   the  motorists 
using  the  highway;    tiiat   such  reecnstiuction  is  impracticable,  xai- 
necessary  and  undesirable;    that  laaxiy  motorists  proceeding  along 
this  portion  of  Sheridan  Road  will  not  be   aware  that   they  are  ap- 
yroaehing  a  vrindin,?  and  hilly  region   cUid  fii.ding  the   roadway  flat 
and   tilted  at   the   euirves  will   proceed  along   said  pox-tion  of  fe&ieridaa 
Road   at   a  speed  greatly  in   excess  of  the   speed  of  laotor   traffic 
over   the   roadway  at   the  present    tiTte;    that   signs   are   i-uad  have  been 
proven    an   ineffective  ia'?ans   to   control    speed  or  reduce   congestion 
of  motor  traffic  where  the  highway  promotes  or  facilitates  the 
same;    that  by  reason  of    the  proposed  flattening  of  the   arch  of   the 
roadway,    the  proposed  increase   in    the  width  of   the  roadway,    the 
proposed  building  of   concrete  gutters  and   curbs,    and   the  proposed 
tilting  of   the  roadway  at   the   turns,    instead  of  proceeding  in   single 
file   the  motorists   usin^;  the   roadway  will    attempt    to  pass   other 
vehicles   aiiead  of   thera  on    said   curves  axid  hills,    tnus  greatly  in- 
creasing the  danger  of   injury  to  motorists   and  daaiage   to    said  motor 
vehicles;    that  the  danger  to  pedestrians  proceeding  along  the  edge 
of  said  road  will   likewise  be  increased  for   the   same   reasons;    that 
the  arch  or  crown   in    said  existing  roadway  is  the   single  greatest 
safety  factor  thereof  because  it   effectively  reduces   tiie   speed  of 
motor  traffic   thereon   and  prevents  darigerouo  passing  on   the  curves 
thereof;    that  no  other  means  except  an  arch  or  crown  similar  to   the 
arch  or   crown   in    said   existing  roadway  is  or   can  be   so   effective  ia 
preventing  accidents  on  the  highway,    and  that  if  the  arch  or  crown 
is  removed,   the  highway  straightened,    the   roadway  flattened  and 
widened,    and   the  nuiufcer  and   speed  of  laotor  vehicles  increased 
thereby,    the  increase   in  the   dangers  from  the  use  of  the   road  will 
fee  80   great   as   to    require  at   a  liter  date   further  construction   and 
reconstruction  of  the  roadway;    that   such  cnangee  in   said  hij^hway 
will   impair  and  destroy  trie   scenic  beauty  and  attractiveness  of 
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Hub'bard  Hill   and  Hubtard  Ravine,    regardless  oT  what    s^eps  may  be 
taJsen  to  prevent   it;    tliat  tiae   so-called  rsconsti-uction   aiid  ijaprove- 
ment  of   tlie  roadway  in   tiae  manner  eonteaplated  by  the  Department   of 
Public  Works  will   greatly   reduce  and  Impair   tae  asseaaed  value  of 
adjoining  property   and  reduce   the   taxes   received  tnarefrom  by  the 
Village  of  Winnetka,    County  of  Ooois   and   State  of   Illinois,    thereby 
increasing  the  taxes  to  be  paid  by  the  plaintiff  and   otner  taxpayers. 
It    is   apparent   from  these   averiaents   of   tiie   bill    that  the  dif- 
ferences between  these  parties  grow  out   of   their  diverse  opinions  ae 
to  whether   ttie  proposed  improveiient  would  be   in   fact  wise   and  a  bene- 
fit  to   the  coEiBunity,      The  decision   of  that   question   requires   the 
opinion  of   experts  who,   however   sincere   and   competent,   laight  not  be 
able  to  agree.     We  have  no   right   to  presume  that   the  experts  of  the 
State  DeioartKent   and  the  city  officials  are  less   coiapetent   than  plain- 
tiff  or  that   the   officers   of  the  ^•6**y  of  wiri.'ietlca  axe  lacking  in 
tualif ications  required  by  the  positions  which  they  have  been   elected 
to   fill.      Tiae   case  presented -by   the  amcaaded  bill   is   clearly  one   in 
which  a  court  of  equity  is   asked   to   interfere  with  and  control   txxe 
discretion   of  these  officials,    and   at   the   suit   of  a  single  individual 
wh©  avers  his  knowledge   of  aesthetics  and  engineering  problems  t© 
be   superior  to    that  of   the  officials  to  whom  the  Legislature  of   the 
state  ani   tne   voters  of   the  village  have   confided   the  direction   and 
management   of   these  affairs.      The  Legislature  has  expressly  designated 
Sheridan  Road  as  a  state  highway,      Illinois   idtate  Bar  Stats.,   1S37, 
cha   .   121,   par.    274.      The  amended  bill   does  not   f^lege  fraud  nor  does 
it  allege  oppression   except  by  ^-ay  of  mere   conclusion   land  epithet. 
It  utt*^rly  fails   to  point  out   any  violation   of   the   rieihts  of  plain- 
tiff or  anybody  else  under  the   statute,      Therefore, because  of  the 
of  the  non-joinder  of  a  necessary  party  arid  because   (aesur&infe  the 
standing  of  plaintiff  to  Kaintain   the    suit)    the   aiiiended  bill   fails  to 
set  up  laets   sho-^-mg  plaii;tiff  is   entitled  t©   relief   in   a  court  of 
tquity,   the  decree  is  affiraied, 

^'•Connor,  P,    J.,   and  MeSurely,    J,,    conour. 
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BOARD  Oi?  SDUCATIOI*    OH   Ti-iS   CITY  OF  ) 

CHICAGO,  /-       )  4 

(Cross-Complainant)   Apoella^t,    -)^^^  /I 

I       /  Jf    \Ai^P]3AL/i?iOM   SUPKRIOR 

▼  8.  /       /_  /)        ^  ^       I 

CLAR^TCB  S.    BECK  et    al.  ,  /  (      )/  /  \ 

(Cxoss-Def  en.iants)      AT)pdLlee8.v,:<^  iQ    t%     T      \         /^  C 

m.    JU3TICK  MeSURlSLY  Dli-IVSRED  TilS  OPIiilOEl   OS"   Th>]    COmvr. 

lifiis   appeal   involves    tae   valuation   as   oi'  Itay   8,   1925,   o! 
certain   lots   in  "block  142  owned  ty   the  Board  of  Elucation   ol'  tiie 
City  of  Chicago,   which  values  are   to  be   the  tasea  ol   trie   rentals 
ol'  tenants  oi'  the  Board.      The  Board  appeals  froia  the   i'iual   decree 
and   the  tenants  filed  notice  of  cross-appeals. 

Title  to  "block  142,    Bchool   Section  Addition   to   Chicai:i.  ,    is 
in   thi*  City  of  Chicago,   in  trust   for  the  use  of  schools;    the  tloels; 
is  hounded,  on   the    east  hy  State   street,    on    the  west   "by  Dearbona, 
on   the  north  by  S^adison  and  on   the   south  by  konroe    street,      Cosi- 
aaencing  May  8,   ISSO,    the  Board  made   50  year  leases  of  lota  in   this 
block  to  various   tenants;    the  leases  vere    substantially  uniform  in 
terme   and  provided   that   for   the  purpose  of   ascertaining  the  rent   t© 
be  paid  for  each  five  year  period  after  kay   8,   1885,    aji  appraise- 
ment   should  "be  made  of  the   true   caeh  value  of  the  preiiiisee,    exclusive 
of  the   improveffients,   by  three   appraisers;    rental   to  be  6  per  cent 
of  the  valuation   so   fixed* 

Litigation  ensued  over  the  1385  appraisal;  after  litigatioE 
lasting  some  years  a  compromise  was  effected  resulting;  in  the  execu- 
tion of  supplemental  leases  of  1388;  by  these  leases  the  revaluation 
period  was  changed  from  five  to  ten  years,  the  expiration  period  was 
extended  to  May  8,  1985,  and  the  method  of  appoi:.ting  the  appraisers 
was  changed.  (Jnder  these  leases  of  1388  appraisals  vi^ere  xaade  in  1895, 
1905,   1915   and  19  25.      Each  of    these  appraisals  was   attacked   by   aosie 
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of  the  interested  parties,  'but   in   eacii  tnstanoB  except  1925  the  ap- 
praisal    was    sustained,     Boar;   oi'  liducatiQP  .v^.  graoky   64  111,    App, 
567;    Sebree  r,   Board  pi  Education.  166  111,   App.   276;    254   111.    438; 
and  Golline  v,.  tecViokera  Theater  Co..    2C7  111,    A.pr»,    24v. 

The  1925   appraisal  was  attacJsed  and   suits  were  filed  by- 
tenants   asking  that   the  Board  be   enjoined  from  attenpting  to   colleet 
a  larger  sum  as  rental    during  tiie  ten  year  period,  from  May   3,   1925, 
to  Kay  S,    19.'^5,   than   the  amounts   fixed  by  the  1915   appraisal. 

The  cases  were  heard  by  a  master  in   chancery,   who    sustained 
the  appraisals,    and  a  decree  iras   entered  in   the  Superior   court   in 
conformity  with  the  master's  recoiaiaendations;    a  consolidated  appeal 
was  taUten  from  this  d«cree  to   the  Supreme  Court,     Union   Trust  Go,   Vj 
£0ard  of  Education.   348  111,    256,      Ihe  appointment  of  the   appraisers 
■was  challenged,   but   the  Supreme   court  held   they  were  properly  ap- 
pointed.     The  Supreme   court,  however,    reversed   the  decree  on  the 
ground  that  the  appraisers  had  erroneously   considered  the  tax- 
exempt   feature  of  the  lands  as  an  el^ient   of  market  value,    and   the 
cause  was  rejaiainded   to   the  Superior  court  with  directions  to  hear 
evidence  and  determine  the   true   cash  value  of  the  leased  lande   as  of 
May  8,   19  25, 

Pursuant   to  the  mandate  of  the  Supreme   court   the  Board   filed 
cross-bills  of   complaint   asking  the  court   to  determine  the  true   cash 
value  of  the  leased  lots  and   to   order  the   tenants  to   pay  the  rentals 
thus  fixed   from  May  8,   1925,    to  May  8,  1935;    answers  were  filed  by 
the  tenants   and  the  causes  were  agaiia  referred  to  a  master, 

Eight  of   the   cases  were   consolidated  for  hearing  before   the 
master;   objections  and  exceptions  to  the  master's   report  were  filed 
by  tlie  Board  challenging  his  conclusions   as  to  the  values  of  the 
lots  involved;    the   chancellor  sustained   some  of  the  exceptions   to 
the  report  and   mtered  the  decrees  from  wi&lch  the  instant  appeals 
were  taken. 
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Of  the  cases  heard  fcefore  the  master  only  three  are  now 
here  on   appeal,      Ihey   involve  lot   6,   ol'  which  the   tenant      is 
Clarence  "&.   Beck,   lot   7,   tetxaiit  ix-acey  Securities  Gompaay,   and  lot 
8,    tenaiits  Rosalie  Cavanna  and  iiarah  Bezark,    and  lots  31   sjad  32, 
all    in  'black  142,     While  the  appeals  pertaining  to   these  lots 
have  been  docl:eted  in   tais   court   as   separate  appeals,    they  have 
been   consolidated  for  hearing   an  3   cut  one  hrief  has  been  filed  on 
behalf  of  the   respective  parties,    and  we   siiall   consider  all   these 
lots   in   this  opinion. 

The   subtenamts  of  lota  31   and  32  in  block  142  did  n-it 
file   suits    ittackinti  tiie  1925  appraisal,   but  by  agreement  the 

Board  recognized   that   they  were    entitled   to  nave  their  rent    the 
same  as  the   resntal   I'or  lots   7  and  d,   whica  are  of   the   saae   character 
and  location.      It  was  agreed  that  a  final   deteriiiination  of   the  values 
as  of  iiay   3,   1925,   of  lots   7   and   3  would  be  determinative  of  the 
values  as  of  that  date  of  lots  31  and  32,      Accordingly  a  suppleEiental 
decree  t-as   entered  ir.   the   Qavanna  case,    fiudinji   the  value  of  lots 
31   sBl  32  in   the   same   amounts  as   the  decree  found  the  value  of  lets 
7   ?nd  3  respectively,    the  Board  reserving  to   itself  the  right   to 
assign   :ill   errors  as   to   xhe  finding*  as  to  lots   7   and   d,    also   against 
the   findings  as  to   lots  31  arid  32. 

Saeh  lot   is  mi   inside  lot  on   tiie  west   eide  of   btat*r   street, 

between  i^adison  and  Monroe   streets,  i^itu  a  frontage  of   24  feet  on 

State   street  and  a  depth  cf  120  feet   to  a  15  foot   alley  at   the   rear; 

on  May  8,   19  25,    easli  lot  was  improved  wita  an  old  six  or  seven    story 

building,  with  store  rooms  on   the  first  floor;   lot  3  is  43  feet 

south  of  the   corner  of  Madison  and  ctate   streets;    the  north  line  of 
lot   7   is   72  feet   south  of  lot  3,    separated   therefrom  by  lots  4,    5 
and  6;    lot   8  adjoins  lot   7   on   the   south,   vrith  a  15  foot   alley  on 

its    south;    lot   31    is   across    this    alley   to    tae   scuta   and   is   in   all 

respects  similar  to  lot   8;    and  lot   32  next    south  of  lot   31,   is   a 
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duplicate  of  lot   7. 

xne  decree   appealed  from  found   the   cash  value  ilay  8,   19SS, 
of   lot    3    to   be   #448,630,    or   ap-nroxiraatrly   'JSISR    a.   souars    root;    the 
value  of  lot    7  was  found    to  be  $427,450,    or  a  value   of   pl43  a 
square   noot;    and  lot   3  ?iraa  valueii    at   |448,630,    or  :^155  a  Bcuare 
foot.      The  Board,    appealing,    says   that   the   chancellor   did  not   give 
sufficient   consideration    to   the   testimony  of  witnessses  for   the 
Board   or  to   the   relevant   sales   and  leasee   of   Biaiilar  property  on 
iitate   street,    and  also  erroneously  deducted  20  per  cent  frorc  the 
value  of   tue  lota  "because   of  the  so-called  devalu%ating   ef  i  ect  of 
tiie  terms  oi    the  leases,    especially  tne  provision   for   revaluation 
every    len  years.      I'he   chancellor  increased   the  values   fixed  by   the 
master  by  about  9  per  cent,    and  the  tenants,   cross-ap-'ealine;,    ask 
tiiat    the  master's  retjort  be   sustained   in   full, 

A  large  part  of  the  record  is  composed  of  the  testimony  of 
six  real   estate   experts  -   J?  Milton   Trainer,    Jolin  P,    Hooker  and 
Frederiek   J,    Tucker  testifying  for  the  Board,    and  Arthur  B.   Hall, 
Graham  P.   Aldis   and  Gilbert  H.    Scribner  testifying  for  the  ter. unts. 
The  opinion  of   the  Jr^oard's  witnesses  respectively  gave   the  value 
of  lot   3  fro®  #576,000   to  #604,800;   on   the  basis  of   the   smaller 
value    thie   is   #800   a  square      oot.      Lot    7,    valued   at   ^576,000  or 
$200  a  square  foot;  iot  8  from  #604,800   to  #648,000;    tiie   smaller 
asiount   is  at   the  rate  of  #210   a  square  foot. 

'ine  opiriion   of  the  tenants'   tnree   witnesses   respectively 
placed  the  value  on  lot  3  from  #399,168  to   #411,264;    the  larger 
aaiount   is  at  tne  rate  of  #143  a  square  foot.     Lot   7   from  |330,160 
t©   #391,680;    the  larger  figjure   is   at   the   rate  of  #136    a  square 
foot.      i.ot   8  from  #399,168  to   $411,264;    the  larger  miiount   is  at   the 
rate  of   i>143  a  square  foot. 

It  is  noticeable  that  tiieee  opinion  witnesses  differ  more 
than  1200,000  as  to  values.      This  wide  divergence  gives  iiupressive- 
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ness  to   the  rule  that  opinions  as   to   real   estate  values  are  valuatl^ 
only  to   the   extent   to  whicn   they  are   supported   by  facts,    (City   ql' 
Chicago  V.   Lord,    276   111.    544,    551)    and  faidence   of    sales   aiid 
leases  must   relate   to  land   substar^tialiy  similar   xn   diaracter,    lo- 
cation  and  iinprovexuents    to    tne   land  being  valued,         ( Al e d o   T e rxii in al 
Ry»    Co.   V.   Jsutler.    246  111.    406,    409,      A  lot^   to  Tae   Bimij.ar  to 
lot*  3,    7  or   8,    in  block  142,    is   aii   iiiside  lot   on   oti-te   street   in 
the  immediate  vicinity,    approximately   tne    sa^ae   size   and  siiiiilar 
character,   w  iien  means  7  ^Jid  uised   or   capable   oi  use   I'or   the    same 
general  purpose.       Forest  Preserve  Dist.   v.    Caraaer.    299    111.    11,   14. 
These   and  other   case*  make   it    our    "^uty,    in    considering   tne   transac- 
tions  appearing   in   evi'^ence,    to    distinf<uisn  between    t^iose    involving 
property  similar  in   character  and  location   to   lots  3,    7   and  S  and 
those  transactions  which  did  not. 

The  Board  introduced  a  number  of  transactions   said   to  be 
relevant   and  of  assistance  in   establishing   tne  value  of   tne  lots  in 
question.      One  of   tnese  involved  lots   31   and  32  in  block  142;    txiese 
lots   are   the   same   size   and   siiailarly  located   as   are  lots   7   and  a  and 
separated   from  tnem  by   the  fifteen   foot   alley;    September,   1923, 
Stumer,   Rosentnal  &  Eckstein  were  the  lessees  from  the  Board  of  lots 
31   and   32;    tiiey  made   a  sublease   on   September  19,   1923,    of   taese  lots 
to   the   S.    3.   Kresge  Company,    effective  May  8,   1925,    for  a  term  ex- 
piring May  4,   1985;   by  the  terms   of  the   sublease   the  ivresge  Company 
paid  to   Stumer,   Rosentnal  &  Eckstein  |100,C0G   in   cash  and   agreed  to 
pay  an  additional  rental  of  |30,000   a  year   over  and  abovc.    any  amount 
required  to  be  paid   to    the  Board,    and  the   sublessee  assumed  all  of 
the  first  lessee's  obligations  under  the  lease  from  the  Board; 
at   this   time  lots   31   and  32  were  iiiiproved  with  old  buildings,    sub- 
stantially like  the   old  buildings   on  adjacent  lots   7   and   8;    the   sub- 
lease  required   the  Hresge  Company   to  wr6«k   t.aese  buildings   a^d   erect 
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a  new  fcuilding  within  a  certain  time. 

Assiaatng   that  the   rental  to  be  paid  by  the  leasees  Stumer, 
Rosent'ial   &  iScksteln   on   the   ten  year  period  beginning  ii.ay  8,   1925, 
would  be  the   same  as  fixed  by   the  1915  appraisal,    and  capitalizing 
this   and   the  ailitional   rental  under   the   sublease  at   6  per   cent,   t«e 
valuation   indicated  by   the   trar.isaction  would  be  i|gl8,16   a   square 
foot;    capitalized  at   5  per  cent,    tnc  prevailing  rate   lor  99   year 
leases  after  1912,  would  be  $23o,06  a  square  foot,       the   tensnta 
say  that   tnia  additional  rental  "was   solely  because   the  land  was 
tax  exerept.      There  v/rs  no   evidence   that   tuis   entered   into   the 
transaction.      Th«  ')100,000   cash   could  not  have  been  paid  for  the 
old   b;ildinge  as   these  y/ere   to  be   torn  down.      The  Kresge   company, 
a  responsible  organization,  was  willing   to  pay  for  a  period  of 
sixty  years    on   a  minimum  valuation   of  over   1213  a  square   foot, 
evidently  being  of   the   opinion   that   the   earning  power  of   the  land 
justified  the  price  paid.      This  transaction  meets   the  definition  of 
tlie  fair   casri  value  of   the  property,  which  has  been   stated  many 
times,    as  what  property  will  bring  at  a  voluntarjf    sale  ^^hf.re   tue 
owner  is   ready,   willing  and  able   to   sell  but  not   coiupelled  to  do    so, 
and  the  buy^r   is   ready,   willing  and  able   to  bu^  but   is  not   forced 
to   do   BO.      The, People  v.  Wilson.    367  111,    494. 

We  regard   this  Kresgs   transaction   as   of  decisive  importance. 
It   contains   all    the  necessary  factors  of  sirailarity  of   size,    loca- 
tion,   character  and  improvements.     Both  oartiss  introduced  evidence 
of  other  transactions  but  nonf  of  them  is   comparable  in   importance 
with  the  Kresge   transaction, 

'hie  Board   introduced  evidence  of  a   sale  of  an  inside  lot 

on   the   east   side  of  State   street  in   the  block  between  Madison  and 

Washington   streets,   waieh  is   the  block  nerta  of  block  142;    tiiis  was 

sold  in  December,   1911,    at   a  price  of  |277   a  square  foot,      m  ad- 
inside 
joinin_g/lot   to   the   south  was  leased  for  99    ysars  at   a  rental  whidi. 
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capitalized,    gives   a  ▼alue  of  |208  a  square  foot,      Tiiese  lets  are 
the 

not   the    saae   eize   as/lots   in   Lloci..  142,    and   tiie  ^ritiieBee.s  applied 

what   is   called   tiae  Assessor's  Deptii  i-'actor  or  Formula,    to   estimate 
their  value   il    tLey  were  tlie   same   size   as   t,he  lots  in  block  14S. 
This   gives   the  value   of   the  property  sold,    at  ^254,13   a   squar^^   foot, 
and  of  the  leased  property,   $226,33  a  S';uare   foot. 

ITie  8o-ca.i.l@d  Assessor's  Deptii  i<'a'etor  or  .V'orsrala  is  a  meth©d 
of  valuing  inside  lots  of  diffararit  diiaensions.      an   arbitrary  value 
is   f-iven  by   tae   assessor  to    an   iiQag,iriary  lot   one   foot   in  wl  dtb   and 
100  feet  deep,      ..j'ro^-i  t-iis   as   a  staiidard  a  pro  jortioiiate  iiiorease  or 
decrease   in  value   is  given   to  lots  of  greater  or  less  dimensions. 
The   foi'iiiula    Ices  not   f.,ive   real  values  but   only   a  hypotuexical    base 
froju  wuicii.   to   estiaiate   the  reii-.tive  values   of  lots  of  different   di- 
mensions,     ALl    tiie  expert  v/itnesses   seeiu  to   at2;r9e   tnat  the  use  of 
this  Bietxiod   is  fair  and  gives  unif oruiity, 

Ihe  Board  intro.-^uced   evidence   of   a  lease   of   two    inside   lots 
facing  west   on   State    street   in    the  block   iiairrxediately  north  ot   cloolc 
142   at   a  rental  irhich,    applying   the   aseessor's   foriiiula,    iiives   a 
value  of   1232,33   a  square   foot.      An   inside  lot  at  114   Sout)!  Btate 
street  was  leased  in  1911,  -jrhich  les-sehol-^  was  afterward   sold  at   a 
square  foot   value  of  ^19  8,      Adjoining  this   lot  -was  another  lease, 
made   in   1912,    wuica  leaaeiiold  was   subsequently   sol^d   for  an   araount 
waicii  capitalized e|.ves   a  value   to   tue  lot,    accordine;   to  one  'vitnesa, 
of  4^09,95   a   square   foot,    arid,    according   to    another,    of  ^96,62» 
120   South  iitate   street,    ai-  inside  lot,   was   leased   in  1902  for  99 
years;    there  was   in   evidence   an  offer  to  purchase  this  leasehold  for 
an  amount  which  v.-ould  indicate  the  value  of    ihe  property  in  1923  as 
#225  a  square  foot,      '^hese  last    three  trai--sacticng   are  on   the  west 
side  of  State   street  iutiiiediately   soatxi  of  biocJt  142.      jUbo   tae   sale 
©f  the  ColumTo4«  ieiaorial  property,   land  and  building  located  at   the 
southeast   corner  of  Wasuington   and  State   streets,   fa-ging  99   feet  on 
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state   street  and  90  feet   on  Washin.iton,    one  "blocii;  from  biodk  142. 
There   is  mucli  -liacussion   as   to   the  value  of  tiiis   coitier,      Ous   esti- 
mate  gives  a  value  of  $302.91  a  square  foot,   whereas   t  le  tenants 
claim  a  value  of  #192,30,       I'he  exnert  witnesses  disagreed  as  to   tne 
method   of  arriving  at   tiie   square  foot  value,    and  in  our  judiPient  it 
is  not   sui'ficiently  decisive  to  require  an    snalysis  arid  determina- 
tion "by  this   court, 

I'vidence   of  at  least   twelve   transactions  was   iiitroduced  by 
the  Board   showing  leases  or    sales  of   inside  lots  on   iitate   street, 
within   a  ■bloc;    or  two   of   the  lots   in    question,    at   values    ruxiuing 
from  #136,94   a  square   foot   to    one,    at   55   aouth   State   street,    at 
#239   a  square  foot* 

The  tenants   introiuced   evidence  of   a   s<ile  of  the  Roosevelt 
Theater  pro-oert^r,   which  is  in   the   second  "blocls:  north   of  block  142, 
fronting   east,    a  large  parcel   of  land    sold   in  19  20   at   a  value  of 
#121,21   a  square   foot.      The  tenants  also  introduced  p^vidence  of  a 
sale   in  19S4   at   the   southwest   comer  of  State   and  RaJidolph   streets 
at  #72,74   a   square   foot;    of  l^^ases   of   tracts   on  which    the  iv-arshsuLl 
Field  store   staiida,   on   State   street  hetween  Randolph  and  Washington 
streets,    at   an   estimated  value  of  $163,45  a   square  foot;    sale  in 
193S  of  the  northeaf=,t   comer  of   State   and  Mandolph  at   an   eKtiitated 
value  of  |132,9  6  a  square  foot.      The   tenants  introduced  evidence  of 
other  leases  at  various  points  on  State   street  in   tae   six  hloeica 
running  from  Lalse   street  on   tne  north  to   Jackson  on   the  south,   x^ione 
.    ef   these  is   controlling,    althougn  they  may  he  helpful   as  indicating 
the  differoice   in  values   along  State   street. 

Counsel    for  the   temnts   geeui  to   rely  largely  on  That   is 
,      called   the  Assessor's  Tahles,   which  were   adopted  hy    the  ^^eGSSBor 
of  Cook  county  in  1928  to   aid  him  in   determining,    for  tax  purposes, 
the  values  of   real   estate;    also    the   so-called  Olcott's  Blue  Boole, 
a  compilation  hy  Lr.    Olcott  of   some  fifty  thousand  "blocks  in   the 
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city  of  CJaicago.     iteitJaer   the  Assessor's   tables  nor    tlie  Glcott   Blue 
EooJi  was   competent   evidence   and   siiould  not  have  been   considered  in 
fixing  values.      Apparently   they  were   introduced  for   siiawing  valua- 
tions in  which    the  Board's  witness,   liooicer,   participated  when  he 
•was   a   deputy   aesesBor.      And  it   is  argued  on  "behalf  of  the   tenajita 
that   the  -valuations   s  lowra  by  these  docuro.entB  eatatlisi^   ^uia  sup-oort 
the  valuat  i-ons  Eiade  by   the   tenants'   \sitnesaes«      It   is   t.j.e   settled 
rule   tnat   in    sucii  proceedings   the  asBessor's  values   of  real   estate 
are  not   adiuissible  ae  evidence  of  the  market  value.      The  Peopl*?  v, 
Stevens.    358   111.    391,   406;The  People  v.   Baip.    359    111.    455,    480. 

ilae  transaction  nearest   in  location   to    tne  lots   in   question 

involved  lots  1  and  2  in  bloelt  142,   which  is   the  southwest   corner 

lot 
of  kadison   arid  State   stre -t«;    tuese  lots   adjoin/3  on   the  north;    in 

1901   they  were  leased  for  99   years  and  in  1920   the  leasehold  and 

building  were   sold  for   a  consideration  which  Mr,   Trainer,    one  of  the 

witnesses   for  the  hoard,    estimated  at  ^403,0  5   a  square  foot,     fcr. 

Tucker,    axio^aer  of  the  Board's  witnesses,   who  was   eapecifilly 

famili&r  with  this  transaction,    estimated   that   this   sale  was  bssed 

on  a  square  foot  value  of   the  real   estate  of  $350,      Apparently  the 

trial   court   adopted  Mr.   Tucker's   estimate,  but   arrived  at   a  much 

lower  figure  by  applying  the  Assessor's  Formula  for  reducing  the 

value  of  ccri.er  property  to   the  valuation   for  an  inside  parcel. 

There-  is  n©   definite  explanation  of  this  fonaula,  which  was  adopted 

by   the  Assessor  of  Cook  county  in  1926  to   aid  him  in   determining  the 

corner  values   for  tax  purposes.      This   formula  apparently  applies 

equally  to  all   corners,    and  obviously  is  inapplicable  to   the  corner 

of  iistate  and  ia-adisoa  stareets,   peraapa  the  busiest  corner   ii.    the 

city.     Moreover,    there  was  no   evidence   that   tae  assessor's   tables, 

designed   to   aid  in  determining  corner  taxes,    are   correct.      It   also 

appears   that   there  are  various   tables  used   for  this  purpose,    and 
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tiiere  is   dilTerence  oJ"  opinion   as   to  whicii   siiould  te  used,      K.r, 
ScriToner,   one  of  the   tenants'    expert  witnesses,    said   tiiat  he  liad 
never  used   the  assessor's   tables   to   arrive   at   eojaier  Talues,    and 
that   t>ie  general  laetiiod  used  by  all   real   eatate  iuen  was   to  ri^ure  a 
corner  worth,  anywhere   i'rom  one-tiiird  to   one-iialf  more  tnan   iKside 
property,    depending  on  location,      itr*    bcribner  very  properly  adc^ed 
that   "different  property  and  different   corners  differ,"     As  we  have 
indicated,    the  application  of   the  assessor's   foriiula  or   tables   in 
valuing  corner  nroperties  *as  not   Justified.      The   sale  of   the  lease- 
hold and  "building  on  lots  1   snd  2  in  tlock  142  should  te  figured  on 
the  "basis  of  approximately  .J350   a   square  foot. 

Ail   the  witnesses  were   in   substantial   agreement   that  the 
land  values  for   the  period  froa  1910   to  19  29    increased.      One  witness 
said  62  per  cent,    sind  that  rents  increased   80  per  cent.      According 
to  two  witnesses  for   the  teii^Jits   the   store   rentstls  on   State   street 
from  1919    to  19  25  increased  froia   50   to  100  per  cent.      During  this 
time   there  was  a  very  active  market  for  real    estate,   with  raany 
sales   and  leases.      The  State   street  frontage  of  block  142  ie  in   the 
very  heart   of  the  retail  district,    and  that   section   is  in  about   the 
center  of  va3.ues  on   State   street.      Some  of   the  witnesses  placed  a 
higher  value  on   State   street  lots  in  block  142  tnari   on    any  other 
prouerty  on   either  side  of  State   street.      This   condition   gives 
great  weight  to   the  Kresge  transaction  as   indicating,  that   it  was 
no4  a  freak  or  abnontial   transaction,   but  was   in  haiSiony  ^rith  the 
prevailing  conditions  in   the   real   estate  market   at   that   time  in   this 
district.      It   also   indicates  how   comparatively  little  weight     can 
be  given   to  transactions  in  other  locations   and  at  other  times. 

There  is  point   in   the   suggestion   of   counsel   for  the  Board 
that   despite   the  u- paralleled   advance   in   real    estate   values   at    this 
place  during  the  decade  preceding  May,   1925,    the  tenants'  witnesses 


l^n^  4fN^  it'4S{it  bias   ^fi^3«9S^J:'^  t^soxs   *B#i;i»in»^  «iU  lo  »fii)'  ,T9ad'i:<x4)8' 
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valued  the  lots  in  question  as  having  increased  only  from  15  to  2& 
per  cent  over   the  values  established  ty  tne  1915  appraieal,   and 
that    since  the   1915   appraisal  was   substantially   the    same   as   the 
appraisal   of  1905  the  tenarits*  witnesses  would  have   the  court  be- 
lieve  that   there  was  a  total  msximum  increase   in  values  of  25  per 
cent   for  the   twenty  years  from  1905  to  1925,    although  it  was  undis- 
puted   that  values   and  rentals   in   the  State   street   district   during 
this   time  had  at  least  doubled  in  value, 

I'he  tsieory  of  the  tenants  seems   to  be  that   the  court   in 
fixin:^  the  value  on  itay  8,   1925,    could   consider   this  as  a  "boom" 
period  and   should  also   consider  the  drastic  decline   in  values  which 
began  in  19S9    and  1930»      X'his   theoi^   is  untenable,      uow  much  the 
property  was  vorth  on  M-ay  8,   1925,   was    the  only  question   to  be   de- 
termined.     Subsequent   conditions  and   experiences   should  not  be   con- 
sidered.     The   testimony  of  many  of   tiae   ter.ai.ts'   witnesses   suggests 
that    their  opinione   of  values  were  based  on  nindsigiit  instead  of 
their  kno^^ledg*  and   recollection  of   tiie  actual   conditions   in   the 
real   estate  market   on  May  8,   1925.      1  ds,    of   course,   does  not  £,ive 
a  true  basis   for  an  opinion   as  to  values  in  1925, 

The   trial   court  accepted  the  argument  on  benalf  of   the   ten- 
ants  that   the   cash  value  of  the  land  was  depreciated  because  of   the 
ten  year  revaluation   clause   contained  in   tne  leases,   and  because  of 
this  deducted  20  per  cent   froHi.  the   amount  which  the   tenants'  wit- 
nesses gave   as   the  value, 

The   tenants  apparently  argue   that   it  has  been  decided,    as  & 
matter  of  law,   that  the  lease  depreciates   the  value,      i'he   oases 
cited  do  not   support    this.      fc>ebree  v.  Board  of  .aduoationy   254  111, 
438,    simply  held,    among  other  things,   that  the  appraisers  had  the 
right   to   consider  the  provisions   in   the  lease   azid  any  other  facts 
©r  information  bearing  upon  tae  question  in  determining  the  fair 
cash  value  of  the  land.      The  opinion  notes  (p.    461)    "that  ex- 
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-.Si&mf  «fiw  il  si^tiQiLi££  ,3Sei  oi^  aQ«l  atoTt  sxeax  t*H»^*  •*<*  ''?<'*-    ^'-^o 
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9nii  AQirn  yjoh      ,&lfi&£m$na  al  -^a^tii  eid'S     ,0£tX  fcjsa   9S9I  nl  lui^ftd' 
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to  99tmQ6d  hs^in   ,e»0a9X  &Ai  ad  h«&l»4smi>  asxxfiXo  AoX^i»vX«7e>«  it««^  '^^ 
a«8«o  ^at     ,«wXav -«Jljt  t«*«i«>w«?s»«^  «*.c-f  «ifi  **iij    ,  _._,_     . 
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periencecl  r.en  dil'l'er  as   to   the   elTect  oT  leasehold  intv^r^sts  of 
tiiis   character  on   the  value  of  land,"     In  Collins  v^  l-.oyjckeTU 
Theater   Jo. .    207  111.   App,    240,    tne   court   also  held   Uiat   the 
appraisers  had   the   right,    in  valuing  the  land,    to   take  into   con- 
sideration  the  revaluation  clause  in   the  lease.      In  Sprin^ger  v,, 
Borden,    21G   111,    51B,    involving   a  lease  for   a  rental   of   5  per   C' nt 
of  the   cash  value  of  the   deiiiaedi  preiaises,   it  was  held   that   all 
the   evidence  as   to   the   effect  of   the  lease   on   the  value  ol'   the 
premises  ^■/as   isriiPAterial   and  incompetent,     iioreover,   it  would  seeia 
to  Ise    self-evident   that   the  effect  of /revaluation  clause   in   the 
leases  woul:}  he  a  question  of  fact.      It  would  only  d&  a  question 
of  l9W  if  all   reasonable  minds  would  agree,    and   the  record  "before 
us   shows   a  Bhajjp   disagreeiaent  of   the  witnesses  on  this  question. 
Was  the   trial   court   justified  in   depreciating-  the  value 
of  the  land  20  per  cent  bec&use  of  xkm   revaluation  leases?      The 
only  "basis  in   the   reco-.d  for  putting  the  depreci^ition  at  20  per 
cent   is   the  opinion   of   certain   witnesses  for  the  tenants.      These 
opinions  were  not  "fcaBed   on   aia;^   fcxcts,    and  no   exaruples  of   sales   of 
fees   sutjeet   to  revaluation  leases  were   cited  by  either   side^,     kr. 
Hall,    one   of  the  experts  :or   the  tenants   said  that  -lie  had  no  pre- 
cedents on  whicn  to  hase  uie   opinion   as   to   the  extent  ot   the  (devalua- 
tion,    Mr,   Aldis,    another   expert  witness  lor  the   tenants,    testified 
that  he   "picked  tiiat   20  per  cent   out  of   clear  reasoning,"     Mr, 
Scftibner,    trie   tuird   expert  witness   for  the  tenarits,   testified  - 
"There  is  no  mathematical  way  to   arrive   at   this  (25  per  cent) 
figure;"      ths.t   this  was  mere  or  less  arbitrary,    depending  upon   the 
particular  view  of  tne  man   expressing  his  opinion;    that   it    could 
not  be    tied  up  with  proof.      Other  ^.-itnesses   for   the   tenants   ex- 
pressed similar  views,   -   that  it  was  all  a  matter  of  Judgiuent  - 
which  was   an   euphonious  way  of   saying  U-i&z  it  was  all  a  laatter  of 
guess. 
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On   txie  other  iiand,    tne  witnesses   lor  the  i'oard  teetified 
that   the  revaluation   clause   did  not   depreciate   the  valae  of  the 
land.      The  tenants   argue  tn&t   the  leases   depreciated   the  laxid  for 
various  r'^asons*      One,    that   the  leases  have  nc  provision  lor  secu- 
rity  to   the  lessor.      Apparently  tnis  means    t-  at  hecaus?:  ol'   the   re- 
valuation  clause   the  tenants  will  not   improve   the  land  ?^ith  the 
construction  ol    tall  'builc"ingB,    or  what   are  kno^Tn   as    skyscrapers, 
which  would  give   tne  lessor   security  lor   the  rent.      To   this  it  may 
"be   answered   that    the  history  ol"  almost  all   skyscrapers   in  snd  ahout 
the  loop  district   is  one  ol"   disaster;    that   the  land  in  hloek  142 
is   in   such  demand  tnax   the  lessor    ioea  not  need   the   security;  ol"   a 
modern  hailding  to   ensure   tiie  payment   of  rent,.      Three   ol"  the   eight 
revakluation  leased  Idts  are   silready  adequately  improved  -vrith 
modern  "buildings.      The   tenants   say  that   the  lessees   can   assign   the 
leases  when  not   in   default   and    there'by  'be    relieved  of  personal 
liability.      Ihe   satne  might  "be   said   of  every  modern  99   year  lease, 
and   there  is  no   evidence   that   the  rigat   of  assigmaent   ol"  the  in- 
stant leases  has  worked    to   tae   disadvar^-cage   of  the  Board*      Generally, 
the  assignees  nave  "been   stronger  financially  thaii   the   original 
lessees.      The  tenants  say  that  ordinaxy  fee  "buyers,    such  as  estates 
and  wealthy  investors,  would  not  buy  each  fees  because  of  the  un- 
certainties of  the   amouTit  of  return  over  the   ontire  period  of  the 
lease.      If  merchants  and   storekeepers  will  pay  su"bstantial   prices 
for  locations   in  bloek  148,    it   is  uniiaportant   as   to  what    another 
class  of  "buyers  aight   oay,     Moreover,    considering  that   the  usual  99 
year  lease  -produces   around  4  per   cent   and   these  leases  produce   6 
per  cent,    it   is  mere   assumption   txaat   investors  would  not  purchase 
these  fees.      The   record   shows  that   they  have  never  been  offered  on 
the  market,   pro"bably  for  the  reason  that    chey  produce  a   superior 
income   to   that  of   the  ordinary  lease  without  a  revaluation   clause. 
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The   tenants   say  that  the   options   ^ivei^   to    tij.e  lessees  at    wiie 
termination   of   the  lease   are  burdensome  to    cne  lessor.    Tne  Xeaees 
provide   that   at   expiration   the   teni^nt  may  have  a   renewal    I'or   such 
further  ter:.  as   the  lessor  may  dctermiue,      I'his   certainly  is  no 
hardship   on  the  leesor,      Tliere   are   also  provisions   that   if   the 
lessor    should  sell    the  pr'-adses   the  tenfoit  has   the  option   t©  pur- 
chase at   a  prlee  fixed  "by  appraisal.     We   find  no  hardship   to   the 
leGscr   in  this.     Moreover,   a   sxniiiar  provision   is   contained  in  raany 
99   year  1   ases.      It   is    said   that   the  leases    :.re  burdensoBie   to   the 
lessees   as  net  permitting  periuanent   improveinents   and   tiaerefore 
full   development   of   the  leasehold  estate,    and   that  this  is  dis- 
advantajjeous   to   the  lessor.      There   is  no  provision  in  the  leases 
which  prevents    the  lessee   from  hcrrowing  on    the   iease.aold   and   con- 
structing j.^ccerii  builfiings,      ijoae  of  the  tenax.te  have   already  done 
80   sue    their  lands   ure   ijuiproved   to   txie  beet   and  iiieiieBt   use,      it  is 
said  that   the  revaluation   clause   provoJieB   liti^iatioii,      ciuch  liti- 
gation   is  possible      in  axiy  lease   ccnta.ining  a  reviluation   clause. 
It  would  hardly   seem  proper  for   the   tenants,   wao  have  instigated 
lit i£;^ition,    to  use  this   situation   created  by  themselves  as  an 
arguKsent   to   lo^'sr   the  value   of   the  land*      In  the  li^^ht  of  these   con- 
siderations we   cannot   fe,ive   approval   to   the  reas.:.ning  of   the   tenaxite 
as  to   the   effect  of   the  leases  upon   the  real   estate  values,      ihe 
reasons   rest  more   in    speculations   aiid    theories   than  on  facts,      ihe 
histcrv  of  block  142,    as   shown   in   the  various   cases  in   court,   ois- 
proves   nny  claim  of  disadvantage  which  would  discourage  a  purchaser 
of  the  fee.      Apparently  lor  tne  last   fifty  years  all   tue  tenants 
except   a  very  small  number  have  paid   their  rent,  maray  of  tiiem  have 
improved   the  land  by  erecting  substantial   buiidinga  and  many  others 
have   sold   their  leaseholds  at   a  Is^rge   increase. 

We  are  of  the  opinion   that   the   tep-timony  of   the  witneeses 
for  the  Board   is  more   convincing  as   to   the   effect  of  tae  revalm^UoB 


ai  il     «*«£  t«»i«^JUi  ^.£te  te#<i  sM  &i  k9vo'£^»k  a?ua  ejbrusi  il9tii  baa  of 
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15 

clause.      As  one  of  the  witnesses   .expressed   it,    th*?  fee  nwrer  gets 
6  per  cent   on  his  money,    snri   if  ten  years   roll    etrcund   and   the 
prooprty  is  more  valuable  he  ??ill   ^et  more   rent,    and   since   over  a 
long  periot'i    ol'  years   the   central    iusine^e   district  has   risen  in 
value  the  -prohahilities   are  tiiN;t   there  would  he   an  increase  of 
rent.      'Phere  vi-as   a   statement  hv    one  '-atnese   that  persone  maicing 
short  lea.se?  hare  ftvent. oily  hsen   able  to  raake  "better  leases  thaa 
thcs<»  who   ma.lce  long   term  leases.      There  vere   in    evidence  Ejany 
inst'-jices   of  long  term  leaeep  T'ith  fixed  rentals  rhere  the   rents 
vere  not   paid.      Another  v-'itnese    testified   that    in  his   opinion  more 
peoT)le  Tculri   be   interested   in   these  fecB  -rith   the  revaluEtion 
clause   than  would  he   interested   ir.    the  fee   on   a  fixed  rental.    The 
witnesses   for   the  Board   gave  in  much  detail    their  reasons   for  .  old- 
ing  the   opinion  that   the  revaluation   clause   diil  not   depreciate   the 
value  of  the  fee.      The  bedrock  reason  was   the   6  per  cent   rental   and 
the  probabilities   of  d    continued  growth  in  rr-al   estate  values  in 
this  district.      Also    should  be   considered,    in   tnis   connection,    the 
nany  merchants  desiring   sEiall   storerooms  in  a  pronilnent  location. 

We  hold  that   the  more  persuasive  evidence  leads   to   the   con- 
clusion  that   the  leases   do  not   depreciate   the  value  of  the  fee, 
and  also   that  the  arbitrary  figure   of  20  ^per   cent   depreciation, 
found  by   the   trial    court,   '>sas  wholly  without   any  basis   in   fact. 

After   considering  the   evidence  and  art;-uraents   of   counsel 
the   conclusion  is   inescapable  that   the  i'.resge   transaction,    which 
was   on   the  basis   of  $213.16   ra    square   foot,    is   the  most    convincing 
factor  presented  by  which  to    evaluate   the  lots  under   consideration. 

Addressing  ourselves   to  lot   3,    teriarited  by  Clarence  a. 
Eeok  et   al:      iive  of  the   six  esp.-rt  witnesees   testifyin^^  for  both 
parties   rive   to   lot   3  a   5  per   cent   differential   because  of  its 
proximity   to  iladison    street.      Upon   this  basis  we   are  of   the   opinisE 
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that   the  lipst    supported    evidence   fixes   Its   ralue   at   #604, ?C0,   wi  ich 
is   at    the   rate  ol'   $210   a  square  foot,      Tlie    ;'ecre-  ol"   tae    i3uperior 
court   fixed  tKe   value   of   this  lot   at  1448,63*:',    or  g.pproxii-.ately 
fl55   a   square  foot, 

For   the   reasons  indicated  this  decree  is  reversed  acd  the 
cause  "is   renaiided  with   direction?    tc    enter   a  decree    finding;    the 
fair   cash  value   of  lot   ?5,   block  142,   in   School   Section  addition 
to    Chicago,    as   of  iay  8,    1925,    to   te   ;i6C4,800. 

HSVERSED  MD  RBMASDED  WITH  DlRgCTlOKS. 

O'Connor,   P.    J«  ,    and  fwatchett,    J.,    concur. 
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BOABT)  OF  SDUGATIGIJ   OF   TIE   CITY  01 
CiH  GAGO , 

(Cross-Complainant)   konell^t, 

/  /     )    CG^HT   OF   cock  COUKTY. 

EACSY   saCUHITIBS  G011P.\JIY,    a  Gorpodation,      )     /  \ 

(Cross-Defendant)        Appellee.  )  , 

■     "  '.»  631^ 


MR.    JUSTIOS  McSUKSLY  DBLIVSRIiD  THE   OPIlTIOIf  OF   THE   COURT. 

This    aptjeal    involves  lot    7,   'block  142,    in   Sciaool    Section 
Addition  to   Cnicag©.      The   decree   oi'  the  Superior   court  valued   tiiis 
lot   at  1427,450,    or  #148  a   square   foot. 

For  the  reasons   stated  in  our  opinion  this  day  liled  in 
Board  of  Education  t.   Clarence  E,   Beck  et   al, ,  ho»    39546,   we  hold 
the   record,   shows   this  valuation   to  "be   inadequate,      We  are  of  the 
opinion   that   the  evidence   shoiiS'S   that   lot    7,    on  kay   3,    19  25,   was 
worth  41576,000,  which  is  on   the   basis  of  #200  a  square  foot.      The 
decree  of  the   Superior  court   is  reversed  and  the   cause  is   remanded 
with  directions   to  enter  a  decree  fixing  the  fair  oash  value  of 
lot   7,  "block  142,   in  School   Section  Addition   to   Chicago,   as  of 
May  8,   1925,    at   |576,000. 

BBVlRaED  AKD  ESMAKDED  WITH.  DIRICTIOES. 

O'Connor,   P.    J,    ,    and  featchett,    J".,    concur. 
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This   :app«al   irsveiv**  lot   6,   felecM  142,    is  oeJ;io©l   i3.a©t;i©n 
Addition  to   Chicaigo,      tii«  dl«©r««  ei'   th®  ^aparlor  court   i  i*^d   it» 
ffitiM&t'&B   ol'  k^j  &>,   19SS,    at  ^443,680.    <ir  5»t    t^-j«   rate  of   .^if»5  a 
«?ius!r«   fftot.      It   s,bj&ul 4   fe«   r?steriKbi!^re'4  t.iat  t&e  iireeg*  trati»acti«a, 
involvlKg  property  edparRt-sd  iroim  lot  a  'by  a^  fil'teen  foot  »liey, 
^a«  on  th«  basis  ©f  #Si8  a  »i?a&r«  i'oct. 

^,.--t©T  the  r^asoti*   iRdicastedl   1?^  &iir  opinioja  filed   tiaiiR  aay 
in  B©sy<»  ©f  S<1ue&tlcn  ■?.    aiar«ac«  'h,   Seek  «t   al, ,  ii©.    39  546.   we 
hold    the  record  saowe   this  Tfsauattoa   ta  tee  iaa4«igu»te;    ttiat  the 
asost  eonTlfjelng  evidsr. ae   »u:pi>ortB  &  valttiatieis  &f  #a04,ai,'0,   whleia. 
1«   i*t   tfei*   r*tfi  ©f  li'Ji'O  a   equare  foot.      I'ue  4»cr«B  ^Kd  «a|jpi a«iefet&i 
4,eeref  of   tite  ^p«rlor  e->art   -ire  r«rw«r««d  MiA  ta^  «ii«us©  is  riaKaBded 
with  direction*  t-3   flscter  a  Aaeree  finJiUfei  t^«  value  al  Xot  ^, 
block  142,    ivi  Seliool   Sectian  Addiiioii  to  OiicaMg;©,    au  ©f  i^ay  a,    iSgS, 
to  fe«  t$04,aCi!C,    stfuJ  or  let  .11   to  be  #i4*4,aiCi,    atiS  «(f  let   iSfe  t©  fee 


0*Comiior,   F.    .1. ,    m4  testehett,    J.,    eoneur. 
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SAiflJEl.  JSOSTGOiilRY, 

(Plaintiff)  ApTseliant, 

ms  FiRsf  BktiomL  BAM  ©f  QMQi^m,   )  y"    .^  "-I^Pf  ^^®1^     /»  o  -t^ 

a  oorpsr^tiott,  et  aU,  /  ^^      Z^  ^    l.H.    OOl 

(Defendant a)   Appellees. 

FEB   2  1938 

MR.    FRISIUISG  JUST lOE  HS.BKI.  DILIVEHSO  THE   OPIfilOM  OF  THf  OOOHf . 

fhti  plaintiff  appeals  from  a  judgment  entered  by  the  ooujft 
diesissing  plaintiff 'a  eosplaint  for  want  of  equity  upon  awtion  of 
certain  of  the  defendants. 

la  the  original  eoaplaint,   plaintiff  prayed  for  the 
setting  aside  of  a  certain  trust  agreement  executed  by  plaint if f»8 
wife,  now  deceased,  vherein  the  defendant  The  First  national  lank: 
of  Chloago,  a  oorporr^tion,  was  appointed  trustee,  and  whereby  the 
income  therefroM  was  payable  Jointly  to  the  plaintiff  and  his  '^ife 
during  their  iifetiae  and  to  the  survivor  of  t&em,   «nd  thereafter 
the  principal  thereof  to  designated  beneficiaries.     It  wss  also 
provided  that  said  truet  wse  revocable  by  plaintiff's  wife,  the 
creator  thereof  in  her  iifetlae.     The  plaintiff  also  prsyed  for  aa 
order  upon  The  First  latloaal  Banlt  of  Ohlc^g©,  trustee,  for  aja 
accounting.     To  this  bill  of  ©oaiplaint  the  defendant  trustee  filed 
its  answer,  and  the  other  defendants,  lenry  o*  Philips*  ilioholas  a. 
Fratt,  Mrs.  Charles  D.   Fratt,  Jr.,   £.  H.  G*»eil,  ^r».   Chsrles  I,   De 
La  Vergue,  iiorbert  0,  Fratt,   Fred  w.   Fratt,  and  Oharles  Fratt,   filed 
a  action  to  disjBlas  the  bill  of  complaint.     This  motion  of  the  j 

defendants  herein  named  to  dismiss  the  eoaplaint  was  sustained  by  I 

the  court*     llurlng  the  pendency  of  the  proceedings  had  upon  the 

motion  to  dismiss  said  complaint,  plaintiff  cauaed  a  substitution  of  '' 

i 
the  present  counsel  to  be  mjRde.     Before  the  court  entered  Its  order  ' 

sustaining  the  motion  of  said  naaied  defendants  to  dlsaalss  the  original        1 


sofle?; 


^Ja/'XIsqqA  (ttitttiul^) 


10  iit<>i;#6»  aeqisr  '^iltfft©  l-o  (tstorw  isot  *Witeii^«»«  »*^1kiJfKifii€r  3^iR«jt«aifc 

nvi  ^ttl  .Nix^utr  osX^  1^14T!i«Xcf  atff     *»«i5'»tlX  tod  «ll  t(4*T«rf*  'x^i.rti'xo 
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oosaplaint,   plaintiff  staked  leave  to  fll®  his  amended  complaint, 
the  oourt  denied  th«  motion  of  the  plaintiff,  aad  over  the  ofejeotlons 
of  the  plaintiff,   entered  the  order  and  judgment  of  the  ooxjrt  dls- 
mlaslng  the  bill  of  ©omplalnt  for  want  of  equilty  with  costs  against 
the  plaintiff. 

Thereafter,  within  the  term  tiae,  the  plaintiff  renewed  hl» 
motion  for  leave  to  file  hla  aaended  oomplalnt,   together  with  sa 
a.ffld'^vlt  la  fttpport  thereof,  which  aiotloa  r»s  mahseouently  denied, 

Froffl  the  xeoord  It  appesrs  that  an  affidavit  to  file  said 
amended  complaint  bes^s  the  court's  filing  stamp  thereon,  but  the 
amended  oomplalnt  w^s  not  perailtted  by  the  court  to  beooa©  »..  part  of 
the  record  In  the  oause. 

The  ^estlon  here  for  eonslderstion  is  whether  the  oourt 
^;aa   justified  in  dlsaisslng  the  bill  of  ooaplalnt  as  to  the  defendant 
trustee  upon  the  motion  of  oertaln  defendante  after  the  defendant 
trustee  had  filed  an  answer  to  the  bill. 

It  ia  oontended  isy  the  plaintiff  in  this  action  that  the 
defendant  trustee  did  not  join  with  the  other  defendants  in  the 
motion  to  dlaaiss  the  complaint  for  want  of  equity  after  having  filed 
Its  answer  to  the  eomplalnt,  and  th*t  the  order  was  erroneous  in 
dleailsslng  the  bill  of  eom|}la-lnt  as  to  this  defendant,  and  suggests 
that  this  Is  partloularXy  so  elnoe  the  original  bill  of  complaint 
prayed  for  an  accounting  ?.a  well  as  for  an  order  to  aet  aside  the 
trust  agreement, 

Th«  only  answer  made  by  this  defendant  is  th-^^t  at  the  tlM 
the  other  defendants  made  s  aotion  to  dismiss  the  oompl«?tint,  the 
defendant  trustee  had  answered.     The  defendant's  answer  included  the 
defense  of  l^sohes,  which  had  the  ssme  effeot  as  if  it  had  }3een  ralired 
by  motion.     The  complaint  being  vulnerable  to  a  motion  to  dismiss,  it 
was  properly  dismissed  as  to  all  the  defendants.     It  mxs%  be  ca- 
tliat  upon  this  record  even  if  the  oourt  upon  a  he'srln^  wer' 
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In  dleaiissliig  tus  bin  for  Xae]iies»  still  the  pXstlzitlff  wmsld  1»« 
e&titled  to  »n  aooouuting  and  have  the  oourt  deterain*  what  wt?8 
d\se  hiffl  und«T  the  terms  of  the  trust  sgr«e®©at*  now  the  awtojeot  of 
thl«  oontroveray.     It  appesra  froa  the  record  that  the  defeadant 
trustee  did  not  ;Joia  with  the  other  defendants  in  the  aiotion  to 
dlfflttleg  the  hill  of  ooaplaint  fox  want  of  equity  on  the  ground  thst 
fr©«  the  f  0©  of  the  hill  the  plulntiff  wag  guilty  of  Inches* 

It  ie  to  be  noted  that  the  bill  of  oomplaint  was  verified, 
and  it  v*?is  within  the  diseretion  of  the  oourt,  in  ooneidering  the 
sstotion  of  these  certain  defendaate,  to  determine  «*iether  the  plain- 
tiff after  enjoying  the  inoome  from  the  truet  estate   for  a  period  of 
nizus  yee.X8  ooxild  tj^end  this  verified  bill  to  shew  th%t  he  m-B  not 
guilty  ©f  laohes* 

In  view  of  oor  eonolusion,  the  order  of  dismiseal  for  irsjat 
©f  equity  as  to  the  nasaed  defendants  Is  sustained,  and  reversed  and 
reaianded  aa  to  The  First  &stional  Ssjhk,  trustee,  with  direotlone 
that  the  oourt  prooeed  to  ooneider,  upon  a  hesirtng,  the  rights  of 
the  plaintiff  and  the  defendant  trustee  upon  the  Issuee  joined* 

Other  objections  have  been  called  to  &at  attention,  but 
under  the  olroufflstanoee  we  believe  it  will  not  be  necessary  to 
oonaider  them» 

Aifimtm  m  i-Asf  ,&jd  mwmm 

AID  REM4III3JI0  II  PART, 
0MIS  £•    mtllVm  AHD  HALt,   JJ,    OCSOtm. 
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oorpox-tion,  Aaiatgaee  of  H/ftFJ 


(Plaintiff)   Appellan/,     £^<«.--^    \/  ^MlQUU.<  OOUHf 

OF  OIIIO&GO, 
jEDaAR  OHILtY  and  GIORSf  OplLY,         )  -.^^_  ^r&^4 

(0«feMaat«)  Appellees.  )  *^p^g  ^   1918 

ifE,  fi^siaiM©  ^i^Tioi  MBBh  mummQ  tm  opisxos  of  tei  ueuHf . 

fbis  appeal  is  by  the  plaintiff  Karxy  Goldstlne  Realty 
Ooapany,   fr<Mi  a  judgment  for  the  defendants  entered  in  ttoe  Muniolpal 
Oourt  of  Cfeleago. 

Plaintiff  filed  its  statement  of  olalm  as  assignee  of 
Harry  Soldetine  and  seeks  to  reeover  |4#800»5i,  diae  under  a  oontraot 
Rlieged  ttSf  have  been  entered  into  fey  and  beti!«en  Hsjrry  uoldatlne 
and  the  defendant s»  throu^  3amuel  >v*   and  X>eonard  B.  i^ttelaon  as 
defendants*   agents  end  attorneys,  to  apprsiiae  for  the  defendants 
certain  real  estate  tind  ImproTe^sente  in  whloh  they  had  an  interest, 
known  ae  the  Crllly  Building  loo«t©d  In  ahioago,   Illinois*     The  fee 
to  this  real  estate  w'^s  In  the  Hoard  of  Muo^^tion  of  the  aity  of 
Ohioage,  and  under  the  teraeas  of  the  lease  with  the  tenant  of  the 
/uilding  a  reTraluatlon  was  neoeeestry  t©  det«rt»lne  the  rental  to  be 
peld  by  the  leseffe  to  the  Board  of  Mueatloa.     Litigation  oonoerning 
the  valuation  w«8  pending  in  the  Superior  Oourt  of  Oaok  bounty,  and 
Harry  aoldatlne  w^e  engaged  by  the  defendants*   ^ittorneys  atllOO  per 
day,  plus  a  retainer's  fee,  to  prepare  the  appraiesJl,  give  his 
testiaony  In  oourt  ?ind  assist  defendants*   ??ttorney8  at  the  hearings 
In  court* 

In  the  si^nded  defense  to  the  at':«tement  of  olaia  the 
defendsats  allied,  ^loong  other  things,  th-jt  if  any  sgreeisent  v^sa  made 
with  H^rry  Goldstlne  with  reference  to  hie  eppraisaX  work.   It   was 
flKide  not  on  their  behalf  personally,  tout  on  behalf  of  aeorge  Snyder 
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Crtlly,  SdgftT  Griliy  and  Frank  Lloyd  Oriily,  exeeutors  and  tnastees 
under  the  last  will  and  testamemt  of  iianlel  I.   Orilly,  dsee^sed, 
and  tb^it  if  there  ?»«  any  aoney  due  as9rry  ^Joldatlne  or  hia  asslgae®, 
it  waa  not  due  from  tb©  defendants  personally,  but  from  them  as 
exeoutors  and  ti^sttes* 

fh«  dftfezsiants  admit  thst  there  ws@  ^yM  deiti«tine  the  suai 
of  |300«&1,  but  not  from  the  defendajata  persoasiiy,  but  as  trustees 
uuder  the  la«t  will  and  testament  of  Daniel  F.  Orilly,  deeeased» 

the  eauae  wras  subaltted  to  the  ocwrt,   and  upon  n  hearing, 
judgment  raa  entered  for  the  defend^-nts   for  costs,   froa  rhioh 
Judgment  the  plaintiff  appeals* 

Pro«  the  f^ote  as  they  appear  in  the  record,   the  Board  of 
Mucation  of  the  City  of  Ohioiago  w^s  the  owner  of  the   fee  to  the 
real  estate  &nd  improvesents  oonB&only  knoirn  as  the  Orilly  Building, 
at  35  ^outh  Oearhorn  Street,  Ohioago,  Illinois.     In  January,  1934, 
there  w^.a  litigation  pending  in  the  Superior  Oourt  of  Oook  Oounty 
relJitive  to  the  revaluation  of  the  Crilly  Building  for  the  purines 
of  fixing  the  rental  due  the  Board  of  Education  froa  the  leasee* 

H^rry  (loldstine,  3WKiel  A«  sttelson  and  isidwerd  0«   riiggins 
testified  la  the  Instant  oase  on  hehalf  of  the  plaintiff.     It  appears 
from  their  evidence  that  the  law  firm  of  Saaiuel  &,   and  X«onard  B, 
Itteison  Tt?=>^s  rei^resenting  the  Oriilya  in  th«  school  Board  lltigatioaj 
that  upon  the  rec©jMBBndB.tioa  of  Samuel  A,   ,s:ttel8on,   aeorgt  /und  Mgar 
Griily  authorised  his  to  engage  H?^rry  Soldstijae,  ailhert   serihner 
awl  FTancia  Msjalerr*  as  real  estate  experts  to  appraise  the  Crilly 
Building  ©n  behalf  ©f  the  Orillys,  and  the  tpprwisers  were  authorised 
to  represent  other  lessees;  that  the  rate  of  eoapensation  wss  to  he  », 
retainer  of  #3,500  for  the  three  experts,  and  #100  per  day  for  eaoh 
day  of  attendanee  at  the  trial  of  the  ease. 

The  several  he?j.ring8  were  continued  until  sbout  Msroh  9, 
19M,  when  there  w&s  a  division  of  interest  hetweea  the  Orillys  and 


,*«eX-  *f!i£,®waf.«%'  'fel  ■    *«i^«.ilil  ^eg^^iir^  «#»»«#«  matfT««l  rftuo^  a*  *« 

8««»^^A-  tt.    *ttX#«iiS:l<5  «il#  1^  llstiM  mi  »««®  ya«#«i3i  set*  «1  DftitisTw* 

•@  &t»i!«j»i  i&fl«  *A  i*tiiii»#  *i>  astl;'1 'w«l^' -fttft  »«^  ■»i©K«feiv»  titm*  «««t 

xm&it^^  »«»<rxis  ,|»ai#«fii|:0fe  t««,^  »t.8|i«tii  ^#  «M  fo«»»i:toi^th!f«  tixi«o~ 
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other  dehool  ^^rd  lasseea  in  tiie  litlg€!tion«     saiauel   iiittelaoa 
thereupon  reooamended  to  Mgmr  Orlily  ®nd  tJriily  ^seoepted  th« 
reooaiseiMi.iition,  tlis-t  Qoldstlne  continue  to  repTe3#nt  the  v'riliy 
property  alon«  and  that  h«  (Goldlatine)  ^-^s  to  j^oeive  ^^  fee  of  tJIOO 
s.  dsy  to  l5s  pffiisi  by  the  Crillys  for  ??.etual  atteadf^.a©®  In  oowrt,  help 
oounsei  to  exaalne  snd  oross-exaialne  tbe  wltti«®s®8  imd  testify  ia 
court,  as  the  «as«  might  reoulre.     There  was  a  dispute  between  the 
parti««  »a  to  tifetther  doi^atiae  n~n  to  receive  eoapens^ttion  for  the 
prepsjr®tion  of  the  ease  la  his  office,  hut  the  parties  agreed  that 
Goldetlne  w-s  In  court  37  days  after  ,^areh  9,  1034^  aoae  being  half 
days  aad  aooe  beiag  full  days* 

£%@r  Criliy  and  Qeorge  Oriliy  testified  in  their  owa 
behalf  ai^  etnted  thst  they  were  acting  ?.9  executors  nnd  trustee© 
under  the  will  of  their  father,  Daniel  J",  Oriliy,  deceased. 

Edgar  arllly  testified  that  the  b«sla  of  the  oontraot  between 

the  Oriliys  and  aoldstine  tmb  *  long  dietsaee  teieplioae  oonvers^tioa 

■with  i.eoBard  Ittelson,  and  th^t  Itteiftoa  »aa  muthorired  to  ®ng?».ge 

Harry  Ooldstlne  sad  tt?o  other  escperts  on  behalf  ©f  hiaself  aad  his 

brother  George  *s.s  e-K@©utors  nnd  trustees  under  the  #411  of  their 

father*     Oertaia  exhibits  were  iatr^ueed  in  evidenoe  by  the  defendants, 

whiGh  ««re  adaltted  over  the  objection  of  the  pialatlff  to  ©stablish 

that  he  and  hi®  brother  Getrrge  were  noting  es  exeoutora  and  trust© ©s 

of  the  eatate  of  Daaiel  F.  Oriliy,  dfi©e«3ed«     These  •xHiblts  rhich 

©ere  objected  to  irerej 

•*!,  fhe  bill  of  ©oaplaint  entitled  •George  Siqrder  0rilly, 

Franlc  Lloyd  arllly  nud  Mg^r  Srlliy,  m  !2Keeutors  and  Trustees 
of  the  Esta.te  of  tealel  F,   Qrlily  vs.   Board  of  MuO'stlon  of 
the  Glty  of  Ohloago.' 

a*  The  following  portion  of  the  final  deoree  aa  entered 

la  this  09u@e: 

•That  the  fees  of  Sidney  S«  ?oiia©k,  »8  Master  in 
Ghaneery  t©  whoa  s^id  cause  was  referred,  be  %ad  the 
same  hereby  sre  fixed  nt   the  sua  of  t3,375«  and  said 
eroes-defendaata,  seorge  Sayder  Oriliy,  frank  Lloyd 
Crllly  and  Sdgar  Oriliy,  as  executors  and  trustees  of 


i 

'e^i®fW  i*mt^<     *a&it&$kfU  Mt  lit  ^Hmmmvfl  it0im  Xeoifoa  t^M& 

''^'"''^«iN»li#''1t«)'  JPIM-f»:^'  INSIST '6i»»#«imt'^liii^i^  «^e#*x>«Mv«  #«'  tl||i»i«&  %^mQ%<s 
^stm^m^tlii  ««<#"ttf  *©fl»*iif#  «fi',ft«st«t?»«jfefi  »«*«r  »#i«fi4x«  msftrn^i    .T^/j^st 

""■'to  mktf.mK^sit  t©  w%mm  •»▼  Tfiii'x^  .*  .'. 


t&e  Estate  of  iJajai«l  J.  Orilly,  I5«eeas«dt  be  ??,nd 
tbey  hereby  ^vTe  ordered  «-nd  directed  to  p'^y  to  3-«^.id 
Msater  in  Ofegnoery  the  sum  of  11  #687 ,50,  being  oiae- 
h«lf  of  s«id  fees  so  fixed, • 

3.  *  eheok   i^ted  re^ru?ry  13,  1934,   psysble  to  M^rify 

GolAatine,  in  tiie  sua  of  S84:7«25,  eeveylng  his  portion  ©f 
retainer,  drs^tsii  by  D.  F,  Grilly  aad  Osmp««y,  the  neae  under 
whloh  the  trust   is  opers<ted« 

4»  A  btii  by  Saautl  ,/i#  li  l^onarS  B,  Btteiaon  under  diat«   . 

of  Koveaber  It,  19S4,  to  George  Snyder  Sriily,   Frank  Lleyd 
Oriiiy  and  i-agar  Oriily,  s«  ilxeowtors  5nd  fr^jstees  of  tfee 
£gt«te  of  Saniel  F,  Oriliy,  aeoeas«-<i,   f©r  Cnt^h  ad-ffSf.nced  toy 
the  SttelsonSf 

&»  A  stateffleat  for  serTloes  frea  ilr.  Manierre,  »  party 

to  the  contract  with  lir.  iioldatise,  under  date  of  June  7, 
1934,  to  jeorge  Snyder  Oriily,  *raaJc  Lloyd  ©riily,  lidgmr 
Criiiy,   Sxeoutore  and  inwtees  of  fcat^te  of  Dsniel  f, 
Oriily,  Deceased. 

6«  ^  letter  and  st??tement  for  aerrioee  under  date  of 

Jtmiary  9,  1935,  by  Mr.   Sorlbner,  n  t>arty  to  the  oontraot, 

to  aeorge  Snyder  Grilly,  ¥r%nk  lloyd  Oriily  and  adgsr  Criiiy, 

«8   Sxeoutors  and  rrusteea  of  the  Esta.te  of  Da.niel  f,   Grilly, 
Deoeaeed*  ^ 

froiB  an  exajsination  of  these  exhibits  whioh  ^re  admitted 

in  evidence  for  the  purpose  of  eetablishiag  that  the  ©ontrsot  involved 

in  this  litig:>tion  was  &  contract  with  the  defeadaxits  ^s  executors 

snd  trustees  under  the  last  will  snd  testaasent  of  their  deceased 

father,   Daniel  f,   Oriily,  it  appears  that  the  exhibits  ?rere  i^icily 

imflKsterisil  and  had  no  relevssacy  to  the  queistions  arising  between  the 

litigants.     Exhibit  1  is  the  bill  of  ocapliliit  filed  in  the  Superior 

Oourt  of  Oook  Oounty  in  the  controversy  b«ti^®ca  certain  of  the 

defendants  and  the  Board  of  Idueatioai     Juet  ho^  thia  would  tend  to 

prove  that  the  contract,  the  subject  of  this  suit,  was  not  with  the 

defendants  iadividus-Hy,  la  not  oiearj  nor  does  the  introduction  of 

the  portion  of  the  final  decree  entered  in  th»t  c^use  establish  the 

feet.     The  other  exhibita  such  ag  the  bill   from  Saauel  A.  and  J^eoaard 

B»  Ettelaon,  ^^ddregsed  to  the  Oriilys  t,s  exeeutcre  ^nd  truateee,  were 

iaBuaterissl  &nd  had  a©  probative  force  upon  the  mieatioa  involved  here* 

lhl8  stppliem  alee  tn  the  etftteateat  for  servioee  fro«  Mr«  i*»nierr®. 
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who  rRs  a  party  to  tlm  eontr'^jst  ^rith  Mr*  ^oldstins;   ^Xbo  %@  tte« 

letter  and  statement  for  aerrleee  liy  iar*  ^c^lbner,  n  party  t©  the 

6ontraGt« 

Asartiffling  fTOSk  these  exhibits  tl^at  t^e  bills  »nd  !B?5tters 
t'^ken  up  with  the  Oriliya  n&  exeoutors  sad  trustees  of  their  father's 
last  will  and  testament  do  not  of  themselves  dispose  of  the  auestlon 
».«  to  whether  the  oontrsct  was  entered  into  by  them  as  exeeutors  ©r 
a«  indiYiduals,  this  erldeaee  was  iimaterlal  and  ineoaipetent,   ■>&& 
tinder  the  olreuaetancea  Its  admission  ^as  sueh  error  n»  to  sake 
necessary  a  further  trial,     se  are  not  expressing  any  oplmlan  oa  the 
foota  other  than  ^e  find  neoesB«ry  in  dispoaing  of  the  question  of 
the  admlaaibiiity  of  certain  evidence* 

lor  the  reajBona  stated,  the  judgaient  l»  reversed  and 
the  cause  is  resaanded  for  another  tribal. 


^#  iXiSiteawfi  Mi  t©  gais««,»i&  si  Ys^twsM^**  &58II:  ^^w  ,a-e^#  t»^#«  @*©«1 


^simm  M  ,a4ili''QtA'iuv.. 


^.    -((..  Vi"  ;i\ft;fi 
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eorpoxatloa, 

(Flalntiff)  Appellant, 


JOS$F  lASiEH,  doing  teuslEf's®  rs 

i 
(Defendant)  «ppeil#t| 


,^ 


FEB    2   1938 

This  la  an  appeal   by  the  plaintiff  froa  s  judigment  enteyed 
fey  tbe  oo«xt  for  tii*  defeneLant  notwitlistsndlng  the  verdlot  of  the 

Jury. 

Tlie  plaintiff  ©per-jtes  s  cJiealoai  lafeoratory  n-nd  filed  its 

s-ult  In  the  Olroult  Court  of  GooIe  Oounty  against  Jonef  iaga«r,  dolsg 

tow8in«S3  as  %pier  0airy,  to  recover  a.  balaRCse  of  18,337.^  alleged 
to  h&  due  for  ser-irlees  performed  toy  the  |>lalntiff  fox  the  d.sftndantt 
as  Btnted  in  the  eorapialnt  filed  la  th#  o?i.use«     To  thi«  olalm  of 
the  fslaintlff,  the  defendant*   Wmgner  ualry,  offered  a  defense  of 
payasftnt  of    v&X'  la  full  of  pl«ilntlff«s  olalm,     e   trial  ims  had  hefor« 
the  ooxiTt  aad  a  jury,  uad  after  oonslderatlon  the  Jury  returned  a 
verdlot  in  favor  of  th«  plaintiff  la  the  sua  of  il,200»   A  motion  w».® 
mad®  by  th®  defendant  tit  the  close  of  plaintiff's  0^:9©  tnd  also  at 
th«  olose  of  fell  the  evidence,   for  «  directed  verdict   In  f^vor  ©f 
the  defendant,  rulings  or  which  motions  wer«  reserved  toy  the  court* 

Upon  the  coming  in  of  th©  verdict  the  deftadaat  filed  his 
ffiotioa  for  %  a«w  trial  !i.nd  ala©  for  Judgment  notwithstanding  the 
verdict.     On  December  27,  19Se,  the  o^art  ptxaltted  the  defendant 
to  withdraw  his  motion  for  ®.  n»w  trial,  aad  allowed  dffif®ad.ant»s 
motion.  «»ade  ^.%  the  close  of  p-11  the  evidence,  to  set  aside  the 
verdict  of  the  Jury,  and  entered  Judgiaent  for  the  defendimt. 

The  facta  «s48  they  appear  from  the  evidence  are  thsr^t   in 
August,  1934,  th©  defend'snt  Josef     ^^^gaer  w»j8  plaintiff  In  a  suit 


«ll  i^iii'afic^  tt«»tjs<s««r#i  imM»^  »  «##jaTflM|o  ttjumii^.'. 

*©  ««^S!%  ei   ^♦IM»v  ^#«®^ife  »  "set   ,i»«>«»l)iv»  »ri#  lla  to  aeoXt-   ;-7.'i^ 
#lim.>«  J(l  %titAl»Xjg  *»w  ir«%^^'  pl»«ei  *««&»»!  ••-;  » 


then  pendiag  ia  the  Olreuit  Oottit  of  Qook  Ootanty  entitled,  **j0a«f 
fagaer  doing  taiainess  -^a  wagneT  Oslry  v.  Hertaan  M.  Bundeaen, 
Oonffliissioner  of  Health  of  the  Oity  of  Chlo^ge,  et  al,**     this  suit 
was  for  an  injuaiotioa  and  other  relief  against  th«  Oity  of  Ohloago 
t^oauae  of  revoeatlon  of  a  permit  to  the   Sagaer  Oslry   to  sell  ita 
mlilc  in  the  Oity  of  (Shioi»go,  the  elty  havlag  alleged  th*t  the  v^agner 
Salry  laiik  contained  "added  water"  and  other  subst^neee  whioh  brought 
it  iat©  confllot  with  the  rules  f^vad  regulations  of  the  Oity  Health 


In  tha,t  emit  Joaef  Wagner  desired  to  ahow  hy  es-pert 
tegtimoi^  that  the  mlllc  w^s  free  froa  the  ©bjeotion^^ble  festwrea 
charged  hy  the  oity,  and  to  rebut  by  suoh  testimony  the  evidence  of 
the  expert  oheniats  for  the  Henlth  Depm^^rtment.     ^t  the  tiaie  of  the 
alleged  eaployisent  of  the  plaintiff  herein  toy  the  defendant  Joaef 
lagiwr,  the  gsid  ease  of  ofagney  ▼»   enadeeen.  et  al"..   wo.s  on 
hearing  before  a  Master  in  Shaaeery,  and  eontlnued  during  the  months 
©f  ilepteatoer,  Oetober,  and  iovember,  1934,  at  «*ileh  tiaie  n  ooai^roffllse 
with  the  oity  was  effected  and  the  proeeedln^  in  the  OlrsiJit  Oourt 
were  diesiased  and  the  permit  <sf  the  "Wagner  Dairy  was  restored. 

On  Awguat  2B,  iSS4,   the  plaintiff  wm  oailed  on  the 
telephone  by  Josesh  0,  K^snaJt,  one  ©f  the  attorneys  for  the  ^j^agner 
0%iry,  who  inquired  bm  to  the   fumiahing  ef  expert  testimony  in 
easea  involving  aillc  analyeia.     fhla  attorney  ^bh  informed  that  the 
eorporstion  wag  equipped  t©  render  sueh  aervioe.     as  a  result  of  this 
oall  a  eonfeyenee  wm  arranged  for  the  following  day  at  the  ©ffioes 
of  Grablowekl  &  Kftnsk,  tagner^s  attorneya,  between  ssld  Attorney 
iC'inak  and  Sirs,  Margaret  M.  Keller,  n  ohesBlet  and  milk  tester  employed 
by  the  plaintiff  eorporstion,     At  thla  eonferenoe,  whieh  sms  held  on 
August  ^,  1934,  there  were  present  Mrs,  Koiler,  Joseph  0.  Ksnak» 


s 

*##  '|4»  aail^^  «i#f  i^    *iB»m.i%m.isi^  0M^mM  ^t^.'mlt  i»i«lttiM*i  #««©«-»  «»i(t 
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Km  Bm  Oesra«olcl,  aBotlier  attorney  lot  tii«  Wa^er  Dairy,  f^ftak  i«.gs;tr 
and  jQs«p)x  Wagaes,  Jr.,  both  sons  of  the  defendant  Josef  Wagn«y, 
laygar^t  !•  Koller  w»»  eapl©y«d  by  th«  defeadant  for  tfae  j^rpose  of 
a'sking  tests  of  the  allk  dealt  in  by  the  defeBd«3st  Josef  tegaer* 
0«  the  question  of  oosapens^-tloa  for  tfet  seTvlot  ten^ett-d  by  I'rg* 
nolle y,   in  oourt  as  a  wltnes®  tb@  ©vid^Boe  is  oonflietlag,  tM 
pl»ltttif f  ooat^ndlag  tbat  tbe  agT«®m®at  was  for  fair,  reasonable, 
uauEi  axid  GwatoiMary  ptr  diea  f«e  allowed  In  other  nnnea  for  sucfti 
evidenee  sM  serviot®,  the  de fends nt  eoatending  that  the  agroeasoat 
^ns  for  pOCJ  p«r  month,  whioh  inoliadod  all  milk  testing. 

At  the  ret|u«st  of  the  defendant  and  Joseph  %%gn®T,  Jr, 
Mrs*  Poller  aade  daily  teats  of  th«  wagaer  Dairy  ailk  isnd  oresiJi 
starting  about  Septeaber  4,  1934,  ©ad  oontinuing  this  aervlc®  wntll 
t:h«  latter  part  of  Nonreaber,  1934,  when  the  testing  w*»  dlaooatlntied 
at  the  request  of  the  defendant,     fro®  the  evidence  it  appes.rs  that 
the  plaintiff  Teoeiwd  the  sum  of  1600  for  the  monthly  eerviee 
recruested  for  the  month©  of  September,  October,  and  Soveaiber,  1934« 

U^)on  the  trial  of  this  case  it  w?.a  ooneeded  by  the 
defeiKitnt  that  the  plaintiff  was  to  reoeire  fr<Mi  the  defendant  |30O 
pet  month,  whioh  »vm  wss  to  oover  ail  serrie©  to  be  rendered  by  the 
plaintiff,  and  that  the  plaintiff  oolleotsd  in  full  for  the  servioe 
rendered  at  the  rmte  of  |2O0  |»er  .month,     fhis  is  disputfsd  by  the 
plaintiff,  wl^  eon. tends  th%t  the  evideno®  shows  that  the  agreed  priee 
for  the  daily  milk  testii^  m&s  #S00  per  month,  Sundays  and  holidays 
included,  and  that  by  agreement  of  the  ^rtles  &  ©ontraot  was  prepared 
and  executed  by  the  plaintiff  and  subsequently  smbnitted  to  the 
defendant  for  exeoution,     this   contract  bore  date  of  3ept©fflb€>r  1,  1934, 
and  it^,s  sulMiitted  to  the  w^jgnera  for  esreouticHtt  abmst,  s«pt©«toer  IS, 
1334,  but  was  B«ver  signed  by  the  d#f«ad^at» 
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t^^^-^  M^m  4fiE*»«  %9mm  ^^^  t-^^  ytmw^^iM  itm$^^  ^im^tim  i^'^ 
^wmm^  Mm:^  .$mmim.^..^di  t#  »aN»e  m^  ^«ffe  , «««!«». j*|«id^feir^ 

t«»»«9' :feaj»- MX*«j  t«lB^  tmm^  ®ctftt«  t^sN'  XX4«&  »^<ttJ- ««XX«2l^^,«Mdl 


Tb«re  w®s  evldeaoft  hj  tfee  wittiest  M%rgisx«t  M.  «oll«r 
that  i^e  spent  46  days  on,  the  ms^nsT  v,  aande@gn.   et  »^X,  oaae,  eitheT 
la  aotuaJL  atteiidanoe  in  court,  or  in  oonferenoe  witb  the  attorneys 

assistirg  in  the  preFaxation  of  teohaical  and  tjypothetlesl  siutstioiw 
to  be  iaslced  of  witnesses  nnA  in  assisting  said  attorneys  in  procuring 
?»nd  ©onferring  with  other  expert  witnesses  in  the  cssei   that  her 

a.otivitiS8  ia  thot  case  w©re  dlr©oted  by  sttorneys  K&nak  and  «:•  S, 

Ozarneoki,  who  appeared  for  the  defendant   in  the  gngner  v.  Sundesen 

ease« 

ihere  is  mleo  evidenee  in  the  reoord  of  the  fair,   reason- 

abie  and  ©ustosiary  fees  of  experts  in  like  c»?jies  by  tergaret  M, 

Killer  snd  Arthur  h*  Israel,   formerly  ohief  chemiat  for  the  state 

Food  Department  and  an  expert  on  milk  analysis*     The  teatiaony  of 

these  iritneveee  placed  the  i?,«aal,  reasonable  ^mSi  oustom«?ry  fee  at 

from  ISO  per  day  to  fSOO  per  day.     Several  atteapte  were  made  by  the 

plaintiff  to  ooileot  the  amount  oltiaied  te  be  due  for  milk  testing 

and  oourt  senrioe  dharlng  the  months  of  Octo'ber,  ioveaber  and  Oeeember, 

1334,  and  J*iBuary,  i93S,  a.n<l  after  several  meetings  to  settle  the 

matter,  this  suit  was  instituted* 

There  is  also  evidenoe  that  mritaesses  f©r  the  defendant 
as  to  the  agreement  ©f  August  30,  i9M,  in  reapeot  to  fee«,  wei-e 
Frank  ^a^er  ^ad  Oharles  J,  arablowski,  both  of  i^hom  testified  that 
*rs,  Koller's  fee  was  |300  a  aoath,   ineludtng  court  serrice  and  «llk 
testing.     This  was  disputed  by  iirs.  Keller,  who  testified  th-»t  one 
of  the  witnesses,  arsiblowski,  was  not  there  on  that  ocoa;8i©n» 

As  we  have  indiomted,  at  the  olose  of  the  evidence  for 
the  plaintiff,  ms  well  aa  at  the  olose  ©f  all  the  evidence,  the 
defendant  aioved  the  eourt  for  a,n  iastruoted  verdiet,   ruling  on  *hioh 
w*s  reserved  by  the  oourt,  snd  after  return  of  the  verdiot  fixing  the 
mmouali   ^e  mt  |l,gOO,  the  ©ourt,  upon  her*ifing  arguments  of  counsel, 
entered  judgment  for  the  defendant  notwith«t»!ndiiig  the  verdiot  of 
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the  jury. 

Plaiatiff's  0©«tentloa  tlmt  inhere  the  evideaoe  is  Qoa- 
f noting  It  is  for  the  jury  and  not  for  the  trial  oourt  to  *«l^ 
the  evideaee  and  determlae  th«  f ?»ot8,  does  not  apply  in  thia  case  as 
the  teatitaony  of  Marg^^jret  Kollex,  the  only  sritneaa  foT  the  plaintiff , 
ia  unworthy  of  belief.     Upon  the  trial  of  this  osge  the  defandaat 
ooBoeded  the  plalatiff  ».«  entitled  to  1^4)0  m  aonth,  whloh  *&s  to 
Inolude  all  serrloe  readered  toy  the  plaintiff,  and  that  eheofes  wers 
given  for  aervloe  rendered  and  sshe  had  been  paid  all  that  haa  feeea 
lagreed  upea.     From  the  record  it  appears  that  upon  the  trial  of  the 
o^se  of  man^T  i>airy  Goapanv  v,   Olty  of  OhlORgo.  the  wltaees  Margaret 
t)|.  Koiier  testified  \ipoa  croa*:  exssjain&tion  by  the  Oity  Attorney, 
that  she  was  not  receiving  s  fee  for  testifying  in  the  cmaej  th&t  the 
Wagner  Qalry  Ooasp&ay  waa  to  pay  her  for  thu  work  ehe  did  and  for 
that  she  wa«  to  oo»e  into  ©ourt  and  testify;  th^ t  she  did  thst  for 
any  dairy  ooapsny  who  hired  her;  that  testifying  in  oourt  was  included 
a»  a  part  of  her  work  when  ehe  asade  teete  ai^  had  reoeived  the  saount 
agreed  to  be  paid  by  the  dairy  coiapaay.     Ihe  plaintiff  replies  thstt 
the  reaeon  she  testified  she  v^a  not  paid  as  testified  to  iras 
beoause  she  wr^a  told  to  e©  testify  by  the  defendant's  attorney®. 
However,   false  teatiaiQwy  lis  a  saaatter  of  grave  laportaaee  tnd  should  be 
oonaldertd  by  the  oourt  to  deteruine  whether  the  frltaes®  coaiadtted 
perjury.     This  the  trial  oowrt  undmjbtedly  did  in  entering  judgment 
for  the  defendant  notwithstanding  the  verdlet*     The  case  was  previously 
tried  and  a  verdlot  returned  by  a  Juiy  la  favor  of  the  plaintiff, 
which  verdiet  the  oourt  did  not  perait  to  stand,  but  granted  a  new 
trial, 

fhe  right  of  the  plaintiff  to  recover  for  the  oialmed  expert 
testimony  iras  not  establiehed*     The  witness  testified  ehe  iiBde  an 
analysis  of  B«»i>le®  of  aallk  for  the  defendant  for  the  paarpose  of 
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determining  isftethey  w^t«r  Md  been  mdded  a»d  toaoteria  fcnjM  in  ttoe 

aiillc  aad  forawiidehyd©  used  ^a  g.  preaerv®tiv««     These  f^ote  were 

d«ter!ftiBed  ^M  she  wa«  reQulred  «s  a  wita^se  to  testify  ttat  result 

of  h9x  exaaination«  for  whioh  testimony  she  would  not  be  entitled 

to  raeover  as  an  expert  tbe  amount  olaimftd  for  auab  service  of  froai 

ISO  t©  1300  a  day.     In  Oix^a  v,  the  People.  168  111«   179,  the 

Sti^l>r«ite  Oeurt  in  dieousaing  the  right  ©f  ^  so-called  expert  wita^ns 

t©  recover  as  «m  expert  sm  ai«o«nt  jglaave  tiie  witness  fees  fixed  by 

the  statute,  ssidj 

"If  the  precedent  i«  ease  eatablished,   that  expert 
witnesses  muet  be  p^iid  re^^soaitble  ooapensatlon  for  their 
testimony,  then  it  will  not  be  long  before  auoh  testi?m>ny 
will  be  offered  to  the  highest  bidder.     The  teapt ration  will 
be  to  give  opinions  in  f<«:vor  of  that  i^rty  to  the  suit,  who 
will  my  the  highest  prioe,     l*he  testiiaony  of  expert  witne0»«« 
will  thus  beoose  partisaa  and  ©se-elded.     fhe  theory,  upoa 
which  8\ioh  witnessee  ere  required  to  testify  in  oaeea  like  this, 
la  th  t  they  are  aaiiei  euriae;   aad  thst     testifying  uader  the 
sanetion  of  an  suth,  they  do  ao,  not  with  intent  to  take  the 
|»art  of  ©ither  oontestant   in  the  euit,  but  with  «  view  t© 
arriving  at  the  truth  of  the  matter,   ^nd  for  the  nurpoae  of 
aiding  the  court  to  proaounee  n  correct   judgment,     la  Redfield 
on  the  L«jw  of  Wilis  (p.  155,  see,  51,  note  46)  it  is   s^id: 
♦It  being  jt-sureiy  a  amtter  of  oonventional  arrang@;ft©nt  between 
profeasional  experts  and  those  who  deaire  to  employ  thea  as 
witnesses,  both  in  reg^^rd  to  their  soting  ns  subh,   and  asleo  their 
iKtkiBg  prepar^.tiona  to  en?ible  them  to  give  thf>ir  teatissoar,  it 
virtually  pl'-^ces  ?  ©rice  upon  suoh  testimony  in  the  market,  and 
its  prioe  is  likely  to  range  somewhat  aeeording  to  its  ability 
to  -^id  one  or  other  of  the  iwtrties  litigant*     The  tendeney  of  i 

this  is  to  render  it  partisea  and  oa«-sided,  as  a  general  thing*** 

i©  it  appe^srs  that  the  plaintiff  seeks  to  recover  not  alone  f©r  the 

servioe  rendered  aad  peid  for,  but  for  aervioe  as  ua  expert  witness 

at  a  price  whioh  s«e«s  rather  unusual  ^hen  we  eonsider  %h&t  the 

testlaoay  was  given  to  establish  the  value  of  suoh  service  as  being 

froa  |50  t©  #300  a  day, 

we  believe  from  the  fsots  in  this  ease  the  oourt  was  justifies 

in  entering  judgaieat  for  the  defendant  notwithstanding  the  verdlet 

of  the  Jury,     fhe  judgment  is  aoaordingly  affirmed* 


{TlJMil'i^^  «4f  t%i't«##  «#  m9m$M'9i_si  .#«  iMiv^li^j^t  saw  tMi;  imit  pmU^n^i^Si 
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QAHfOh  SAIRT  OOMPASY,  a  oorpor^ioi^'^    )) 

and  MIM  W^aOK   OPJViaS*   U^OS  #F    f      ^ 
CHIOAOO,   LOCAL  753,  /        /       ^^ 

(PlslBtiffs)   App«i3f»trt||^'" 

/  ? 

HEaMAU   MEYER,  _/  (       O  O    •~'^     '9^%^  ^^^^O   Q^ 

(l)efei«a©.nt)     Appellee,  )  .  ,.- , 

MB.    PRSSISISS  JUStlOE  SSSIt  3I|.IWR«S  THE  OPIHIOS  OF  THE  COURT. 

The  plaintiffs  appeal  from  a  deeree  of  the  tuperl@r  Court 
of  0ook  Oouaty  whereby  exoeptlons  to  the  aaster's  report  ^fere  sus- 
tained, the  tempexsry  Injunotlon  theretofore  granted,  dissolTed,  j^ad 
the  bill  of  eoaplalnt  dleasleeed  for  want  of  equity* 

Plaintiffs  on  Maroh  7,  1936,   filed  a  complaint  in  ohj^neery 

for  an  injunction  against  Kerasn  sSeyer,  the  defendant*     The  complaint 

alleges  the  corporate  organiration  of  the  plaintiff,   Capitol  Dairy 

Coapany,  and  the  voluntary  organization  of  the  plaintiff.  Milk  if^^gon 

arlvere*  Union  ©f  Shiosg®,  Local  753,  duly  represented  by  its  proper 

and  duly  authorized  offici?ila  named  in  the  bill  of  eoapiaint;  th!%t 

the  defendant,  Herima  ii^yer,  ras  a  ®e®ber  of  the  vmion,  and  it  is 

alleged  that  in  aooordanoe  with  %Xi  of  its  by-la?^  snd  rules,  he 

agreed  to  be  governed  by  the  by-laws  of  the  Milk  *agon  Drlvere*  Union 

of  Ohioago,  Looal  753,  and  th^t  one  of  the  bylaws  of  the  union  wsie 

s-s  follows: 

"It  is  hereby  understood  th^^t  the  ouatojaers  »-nd  the 
eonsusere  of  the  d>?iry  compenieg  employing  union  Isbor,  belong 
to  and  are  b.  part  of  the  assets  end  good  will  of  said  dairy 
eoiapany;  th«t  s.ny  milk  wts.gon  driver,  a  member  of  the  .slilk  "»gon 
Drivers'   Union  of  Ohic*?go,   Loc*?l  753,   solicits,   aervess  and  sells 
such  ouistoaera  ^snd  consuaeivs   in  i»  representative  capacity  only, 
and  if  for  ?iny  reason  rh*jtsoever  any  laember  of  the  gsid  union 
terminates  hla  empioyaent  with  any  of  the  s%id  dairy  ooffipanies, 
or  is  disoh'jrged  or  dlsmiesed,  or  for  any  other  resaon  said 
eaploynsent  oe'ses  and  is  teraia^ted,   it   is  \inderatood  ?ind  agreed 
thf?t  any  auch  aeabera  who  are  employed  with  any  of  the  dairy 
companies  eaapioying  iaembere  of  the  a^id  union,   shall  not  call 
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upon  or  solioit,    sell  or  interfere  with,   or  divprt  the  custotaera 
or  conauasere  formeriy  served  by  them,  in  behalf  of  their  former 
employer,   for  a    period  of  two  ye^^rs  froa  the  d»te  of  the  tcrfflia- 
ation  of  their  empioyaent. 

It  is  further  understood  th^  t   if  a   aeraber  of  the  3'>id 
union,  were  to  resign  ns  a  member  of  3*^id  Union,   in  no  ev«*nt 
would  this  abrogate  the  agreement   into  which  he  ©ntared,  until 
the  epsoe  of  two  ye^rs  from  the  tia^  of  his  reeignstion  or  dis- 
eharge  ha;'  elapsed." 

The  eoaplaint   further  alleges  thtt  the  defendant  waa 
cognizant  of  this  by-law,  but   in  direct  violation  thereof,  sollolted 
and  served  oustoaera  of  the  plaintiff,  Oapltol  0!?.lry  ao«sp».ny,  with 
products  of  other  dairies  after  the  teralnstlon  of  his  eaployment, 
which  wrs  in  violation  of  the  said  by-law.     It  fss  further  alleged 
that  by  rertson  of  violating  the  by-law  the  defendant  caused  dissension 
sfflong  the  aeB&ters  of  the  union  aid  damages  by  loss  of  tr^de  to  the 
dairy.     The  plaintiffs  eought   to  enjoin  the  defeniant   froa  violating 
e&ld  by-la.w  and  froa  further  soliciting  the  eueteaers  and  consumers 
belonglBg  to  plaintiff,   Jgpitol  Dslry  Go»pany,  a  list  of  which 
customers  was  sttaahed  to  the  ooaiplalnt. 

Upon  the  filing  and  present ""t Ion  of  the  eoaiplalnt,  b 

Xempox'ity  injunction  ir%s  granted  by  the  court  on  March  7,  1936«     The 

defendant  thereafter  filed  ti?o  sasi^^re.     In  the  first  answer  he  denied 

all  the  slleg-^tlona  as  alleged  in  the  ooapiaint.     Later,   %n  amended 

anaT>er  was  filed  in  which  h«  admitted,  aaiong  other  things^  that  the 

Dairy  Goajpaiqf  was  a  corpora*  t  ion  engaged  for  m&ny  ye**?3  in  the  Tmrchaae, 

production  and  sale  of  dairy  products  for  huaKtn  oonausaptlon;   th??t  It 

beoajse  uwA  Is  noir  a  valuB^ble  business,  h%vln^  been  made  so  by  the 

cuallty  of  the  dairy  products  sold  ^nd  distributed  by  the  Dairy 

Oompsny. 

Defendant  further  admitted  th^'t  the  plaintiff,  MlUc  fngoa 

Drivers*  Union  of  Ohloago,  local  753,  was  a  voluntary  unincorporated 

aaaoelation  of  natural  persona  having  Its  ©rlnoipal  office  and  tslsee 

of  busincsa  in  the  Oity  of  ahlo«go,  and  th-jt  the  Milk  *ag^n  t)*lver®» 

Union  of  Ghlcago,  ^©cal  7S3,  was  lawfully  and  duly  represented  by  its 
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naaed  offloers,  and  tbat  t.11  of  the®  ^^^re  eitizsns  of  the  Oity  of 
(Shlesgo,  eotmty  b/bA  state  aforetsaid.     The  defendant  admitted  he  w^m 
a  ji»ab€r  of  the  Milk  Wagom  Oriyers'  tJnlon  of  Ohtoago,  I<oe%l  753,  and 
ha^  agr««d  to  be  bound  t©  aot  in  »ceo*dan©e  with  all  th®  jjutolished 
lqr-law«,  rules,  r©gulatl©a»  and  »,gr«©aeat  of  th®  Milk  *'&goa  DrlTers* 
Galon  ©f  QlaiOHgo,  Loeai  75S;   th?:'t  for  five  yt-^rs  last  past  he  was 
•aployed  Iqr  the  Oapitoi  Oalry  Company  as  a  milk  v^'^^n  driver  and  that 
during  aH  of  said  time  the  defeiKlajat  called  vpon,  solicited  and 
served  o«rtain  oonsuaera  with  the  pxodjiets  of  the  Ospltol  Dairy 
0©HipAny.     aefendant  wilse  admitted  that  he  hsd  resigned  froa  the 
employ  of  the  Ospitol  a*iry  Ooapsny  oa  the  I3th  day  ©f  Februmry,lS36» 

The  defeadant  denied  the  exletenoe  of  the  by-law    or  the 
ptthiishiBg  of  the  by-law  whereby  it  mns  understood  &nd  agreed  by 
the  meabers  of  the  aaid  union  thst  they  would  not  "strip  a  rotate" 
which  they  hs-d  forsBerly  eerved  while  la  the  employ  of  the  dairy 
company  for  3  years  fr©«  the  d??te  of  their  resignation  ©r  disrtisrge« 

STldeace  w?s  aubaitted  on  behalf  of  the  plaintiff  thst  in 
the  month  and  ye?r  of  Deoeabsr,  191»,  and  in  the  laoath  and  year  of 
September,  19I@,   Stere  6,  Sumner  wae  reeordlng  seoret^ry  of  the  Mlllc 
Wagon  Srivera*  Union  of  ahioago,  tooal  75gj  thst  thereafter  eertaln 
by-iawa  weie  aade  part  of  the  reeorde  of  the  union  aiauS  olal^d  to 
have  been  duly  published}  that  Steve  0,  Sumner,  with  the  aid  of  an 
attorney,    drafted  n  by-ia»  ta  his  own  handiprltlng  whloh  -ms  admitted 
in  evidence  aa  plaintiff's  exhibit.     This  alleged  by-law  wts  written 
by  the  wltnese  Steve  C  S^aner,  who  wws  at  th-^t  time  reeordlng 
••eretary  of  the  union,  and  is  fully  set  forth  in  the  bill  of  eomplaint. 

It  aiao  ftppesrs  from  the  evidence  th^t  all  of  the  by-laws 
were  not  printed  in  a  small  booklet,  but  th^t  there  were  a  l%rge 
number  of  the  by-lawa,  whioh  it  is  alleged  were  made  s  part  of  the 
reeords  of  the  union,  pablished  through  the  offielal®  of  the  union 
who  apoke  at  the  vtrloue  meetings  and  who  visited  the  men  at  the 
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v?5riou8  dairy  bramches,  and  also  hj  the  union  steimrdia  wb®  were 

stationed  at  eveiry  one  of  t&«  dairy  branches. 

Tlier«  ia  contentioa  between  the  parties  ns  to  irhether  aueh 
«  by-law  really  existed  »s  alleged  In  the  bill  of  osmplaint  filed 
herein. 

the  court  after  oonsiderlng  the  ob^csetions  filed  aa 
exceptions,  diaaissel  the  bill  for  want  of  ©m^ity. 

Vihile  it   is  admitted  by  the  defendant  in  this  oaae  th?t  9.9 
between  the  union  and  its  aembera  there  exieted  a  oontraetual  relation, 
he  oontende  tb'st  ia  the  abaenoe  of  sm  express  contract  with  the  .- 

plaintiff  dairy  oempany  such  relation  would  not  prohibit  him  from 
©ng?»glng  in  a  competitive  bsisineaa. 

In  order  to  establish  a  relationship  whieh  would  be  binding 
upon  the  defendant  s.t  the  tiae  he  wae  working  for  the  dairy  company, 
it  aiust  appeajr  th-t  the  defendant  resorted  to  false  atatea^nts,   or  by 
unfair  aseaas  sicqulred  the  patron^-ge  of  the  ouatomers  of  the  plaintiff 
dairy  eoffip»ny  for  hie  new  employer,  or  for  hiaiaelf,  if  he  h5?s  entered 
into  coffis^titic-n  with  the  plaintiff  dairy  eompany*     9ut  should  it 
^pps&T  fro»  an  examination  of  the  record  thst  the  defendant's  agreeaieat 
of  eapioyment  does  not  provide  expressly  that  he,  on  teraiin'^tion  of 
his  Qontr  -ot  is  not  to  engage  in  9.  siEtll?*r  busii^ss,  he  msuld  have  the 
legal  right  t©  enter  upon  *  fair  and  oi>ea  ooiepetitioa  with  the  plaia- 
tiff  dairy  oompany,     fhere  is  n©  evidence  ia  the  record  that  an  agree- 
ment existed  between  this  defendant  and  the  plaiatlff  dairy  company;    l^ 
therefore,  he  w^s  free  to  engage  ia  buslaeea  aad  enter  Into  fair 
eoapetition  with  his  former  eaployer* 

la  diaousslng  the  sierita  of  this  appeal  it  ig  well  to  tafee 
into  consideration  the  law  of  oontraeta  governing  the  ri^t  of  an 
eaployer,  not  alone  to  the  ser'ffioe  of  his  eseployee,  but  also  to 
iliatever  ifiaprovetaeat  the  eaQ»loyee  aaay  have  made  ia  the  ooastruotioa  ©f 
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a  aaehine.     Upon  an  exaaliftfition  of  the  autfeoyltiea  re   find  fhf^t 

whether  the  «aiployeT  is  entitled  to  aiach  iffiproverseat   is  basedi  tif>©a 

the  oontrsot,  if  th«r®  is  ©»«,  between  the  parties* 

'%ile  the  cs-se  of  fl^<9,Jpliet  Mfg»  Qq»  v.  Andrew  f*  13ioe> 

105  111,  649,   is  Bot  0]E»!,otly  ia  pGlnt  her©,  yet   fr®!&  analogy,  the 

Supyeme  Court  h«id  th^it  where  sn  employes  i«  eng-  ged  by  contr«jct  t© 

make  i»pr©'veffiept®  In  the  aanufsctur*  -  «t.a  ia  this  ease  -  ©f 

•^shfillers  sad  po^-ers,-^  and  t©  work  f©r  the  best  interests  of  the 

coapwny  in  every  ^ay  he  csja,  the  employer  ig  not  entitled  to  the 

invention.     The  ooisrt  in  eons i4erli^'  the  «©ntra©t  bet^eea  the  parties, 

ssld: 

«The  geaer^i  rule  is,   th  t  where  a  jueGhssai©,   in  laboring 
for  an  emidoyer  in  the  conatruotion  of  ?<  mROhine,   invents  a 
valuable  ijaprove^ent ,  the  invention  is  the  property  of  the 
inventor,   and  not  th  t  of  his  easployer.      It  may  be  trae  th^st  Fhere 
the  employer  hires  ^  :mn  of  supposed  inventive  mind  to  invent   for 
the  employer  an  improvemtnt  in  a  given  machine,  under  ^,  special 
oontrpot  th.^'-t  the  employer  ©hall  own  the  Invention  when  iiade,  and 
mader  such  employ^a^nt  suoh  iaprovegjent   is  invented  by  the  person 
so  employed,   isuoh  indention  asay,  in  etsuity,   baoome  the  property 
of  the  employer.     But  the  Isw  Inoiines  so  strong:ly  to  the  rule 
that  the  invention  shftll  be  the  property  of  its'inventor,  th-^t 
nothing  short  of  «  ele^ir  and  s|>eoiflo  contrnict  t©  th*^,t  efteot       ^^ 
will  vest  the  property  of  the  invention  la  the  employer,  to  th© 
exclwflioa  of  the  inventor." 

In  applying  this  r»ile  to  the  inetsjat  crj-se,  where  the  plain- 
tiff seeks,  in  the  s.bsenoe  of  q  contract,   to  enjoin  the  defendant 
frcwa  eagf^ging  in  the  business  of  aolioiting  cruetomera  for  the  piupfoae 
of  fflnking  salea  of  aiife,  it  is  not  cle?ir  from  the  f«ota  a®  alleged, 
even  if  there  were  m  ooatrset,   that  this  by-law  wa©  a-ade  for  the 
benefit  of  asgr  of  the  union  men  that  sre  employed  by  dslry  eo»«tnies, 
mile  there  may  be  some  force  t©  the  suggestion  ttet  the  relsstionship 
betureen  the  defendant  snd  the  0ni©n  is  »  ooatra®t\ial  one,  it  l« 
eppiie^ble  only  to  the  i?iiestion  of  whether  a  sealer  of  the  union  mty 
be  disciplined  for  any  violation  of  by-laws  thct  have  been  i^abliahed 
and  wbleh  eontrol  his  ^^etion*     B«t  there  ie  nothing  in  the  0antr?*et 
i^ioh  provides  that  the  Dairy  vompany  os,n  take  «4vant?.g8  of  s  by-law 
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wMoh  does  act  control  its  atstioa  or  bind  it.     In  citing  tb«  es.8e 
of  the  Joliat  .afg«   Qo»  ▼•  An>^r€;yf  i"»  Ji,oe.   svipr.^.  w«  have  in  sind  th'^t 
the  courts  rare  not  prone  t©  apply  a  rule  libich  wouM  govern  tl»« 
aetlone  of  the  partiee,  uslese  there  ia  ^n  express  aad  binding 
oontraot  toetweea  tlie  parties. 

Ko  serious  contention  is  aiv^d©  here  th-^.t  the  relation  of 
this  defendant  to  the  plaintiff  w^,&  s  eonfidential  one  ia  the  sense 
ttoit  hf  reason  of  it  he  ao<|uired  knowledge  of  the  buainesa  aeorets 
of  the  plaintiff  dairy  ooapany*     the  defendant  iieted  customers  for 
this  dairy  oompany  and  the  knowledge  he  obtf^ined  would  ©f  course  be 
useful  to  him  in  the  event  of  his  representing  another  dairy  ooaptny, 
and  was  not  oonfidential  knowledge  eomajunio^'ted  to  him  by  the  dftiry 
ooapai^.     Ihis  knowledge  was  derived  from  his  setlvitieg  for  the 
benefit  of  the  dairy  ooajmny,  »nd  nothing  has  been  oalled  to  our 
attention  which  would  prohibit  him  from  sslioitlng;  nilk  ou^tomera  for 
another  oompany  whiOh  he  represents,  as  this  effort  on  his  part  wss 
oonducted  after  his  ooaneetion  with  the  dairy  eompany  had  been  termin- 
ated.    Stein  V,  lJ>itionfel  Ufe  Asaoo.  105  Ga.  831;   qrsjad  Onion  Tea  Of. 
^»   Qod^'^ia-  164  ilioh.  50;   Federal  L??.una,r¥  Qq,  W  MMSSiiS*  3.8?  «•    §♦ 
3*Si  yeerlesa  i-'Httem  Qq.  v,   riotorial  neviey  Oo..  133  I,Y.  Bupp,  3?. 

After  oareful  oonslderation  of  the  facta,   as  well  as  the 
applionioB  of  the  law  to  the  esse  in  question,  «?e  are  s?.tiafisd  there 
is  nothing  in  the  reoord  ^ioh  would  indicate  th- 1  the  defendant 
seoured  ?ua  advantage  1^  reoelvlz^  from  the  dairy  ooapax^  a  list  of 
BUies  of  oiistoaexs  he  supplied  with  milk  products  sold  by  the  dairy 

eoapany* 

m  believe  the  court  did  not  err  in  dlsaltsing  the  bill  for 

want  of  ecpjity;  therefore  the  deoree  is  affiraed^ 

m^mw   AFI'IBMIS, 

mum  «•  mhuvAM  mn  mi^h,  w.  (Soiiouir. 
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(Plaint  if  fa)   .«Lpp«llanta4  /      ) 


(Oefendant)  Appellee.     '  }  293±oA«632' 

FEB   2  1938 

MR.    PRSSIDISCJ  JUStlOE  HBBIL   Bli.iV)g!%I,0  fHE   OFISIOU  Of  fHI  QOUHT. 

ffeia  la  an  appaal  fey  the  plaintiffs  froa  a  judgment  fin^iiag 
the  defendant  not  guilty  in  »n  aetion  w&erein  the  plaintiff,   ia« 
*edel,  4r.   charges  in  oount  one  of  hie  eemplaint  th'it  while  riding 
las  a  gueat  paesenger  in  an  sutoasofeile  ant  exereising  ordinsry  oi»re 
for  his  own  safety,  defendant  wns  negligent  in  the  operation  of  her 
automobile,   in  th-^t  ehe  made  a  audden  turn,   arithout  signaling,  in 
front  of  the  ear  in  -wfeioh  pj-alntiff  was  riding,  ^en  it  oaae  up 
eloeely  behind  here,  on  n.  four-lane  highway;  that  this  wis  a 
violation  of  the  statute*  snd  Ordinanoe;   th^t  as  a  direct  result  the 
driver  ©f  the  Butomoblle  is  which  the  plaintiff  wrts  riding  was  foroed 
off  the  road,  and  the  ear  skidded  into  %  nearby  telephone  poet, 
crushing  the  oar  on  plaintiff,  whereby  he  sustained  permanent  injuries 
and  extended  pain  and  suffering  as  s  direct  result  of  the  conduct  of 
defendant. 

Plaint  if  f*«  Oount  two  enlarges  to  the  same  effeet,  exeept 
that  the  f^ote  are  more  fully  set  forth,  and  that  the  defendant  being 
engroeaed  with  finding  n  street  nuwber  at  the  time,   suddenly,  wil- 
fully, sjQd  wantonly  made  n.  turn  Didthout  signaling. 

The  jury  at  the  olose  of  the  hearing,  after  ooneiderlng 
the  evldenoe  and  the  ii^truotlons  of  the  oourt,  returned  a  verdiet 
of  not  guilty  under  eount  one.     fhe  aotion  of  the  defendant  that 
count  tiro  be  withdrawn  froas  the  cone lder?5t ion  of  the  jury  wm  allowed 
by  the  e«urt« 
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fhe  coAjrt  oonaidered  pl«.intlffs'   ?aotloa  for  9  aew  trisi 
and  In  arrest  of  judgment,  but  denied  tbe  s-^ae  after  a  he^risg^  sad 
entered  judgment  on  the  -yerdiot* 

The  sesident  in  <?ue3tion  h«=!ppensd  on  Morthnrest  Bigfeiray 
within  th«  city  iiiaits,  about  «  mile  nortbufftat  of  the  bwsin«s9 
dlstriot  of  the  City  of  Park  SMge,  Illinois,  and  n  abort  dista.ne« 
t©  the  northwest  of  where  Sefflina..ry  /iV@m.i©  interseots  iorthwest 
Highway*     fhia  highway  runs  northwest  and  southeast,   %nd  is  paved 
with  s  forty-foot  oonorete  slab,  divided  into  fowr  traffic  lanes* 
Ob  th«  ©outharly  side  of  the  highw*iy  is  ?»  he^vy  telephone  pole, 
crrying  a  eable,  l©c?>t©d  eight  feet  fro®  the  edge  of  the  pavement. 

Ihe  faeta  as  they  appe-?r  froa  the  ©viience  introluoed  by 
the  plaintiffs  show  th^t  on  Mj^roh  13,   1934,   at  nbout   13:30  p«m#, 
H^rroid  M«   '^berta   bad  driven  hia  Chevrolet  four-doox  1930  sedan  t© 
the  iiain  Township  High  school,  located  about  two  and  one-half  mikss 
northwest  of  Park  Ridge,  where  bia  son,   Fred  Roberta,    tilliam  wedel, 
Jr«,  the  plaintiff  herein,  and  Henry  Auer  got  into  the  oar,  all 
students  of  the  high  eohool,   ^nd  st'^rted  to  drive  to  Park  Ridge* 
The  plaintiff,  'fiiliaa  i'fedel,  Jr*,  w5s  ae%tfi»d  in  the  rear  seat  on 
the  left  side,     Henry  m.Bt  mne  seated  beside  him  in  this  ae-it,  and 
Fred  Hoberta  in  the  front  aest  next  to  hia  f^-^ther.     Mr*   fioberts 
drove  the  osr  south  on  Potter  Boad  to  the  lorthtifsst  Highway,  irhere 
he  turned  southeast,  trsvellng  in  the  inner  lane  of  the  Sorthii'est 
Highway,  until  he  arrived  at  &  point  mbout  «s  block  from  the  telephone 
pole  in  queetion,  ^hen  he  eroesed  to  the  outerl^ne  %nd  oontinued  in 
that  lane,  traveling,  aoeording  to  the  testimony  of  his  son,   fred 
Roberts,  who  wias  seated  beside  him  in  the  front   seat,   at  s  speed  of 
aboist  40  miles  per  hour* 

■fi.hea  the  mr  arrived  «t  s  point  about  40  feet  from  the 
telephone  pole,  Mr*  Eoberts,   Sr,  applied  the  brakes,   »^nd  the  oar 
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turaed  to  th«  right,  skidded  6  to  10  feet  on  the  pavement,  rent 
off  onto  th#  shotiMer,  m&4  gomtizmed  to  skid  for  n  further  distanoe 
of  froa  ^  to  34  feet  up  to  and  against  the  pole»     The  iaspaot  of 
the  autoaohils  rngslnst  the  pole  mis  of  sufficient  force  to  crush  in 
the  left  aide  of  the  car  and  bsjdly  split  the  telephone  pole,     H 
the  time  Mr#  Roberta  crossed  from  the  inner  lane  to  the  outer  lane, 
the  defendant* 8  cnr  m-&s  ahout  three-quarters  of  a  blook  ahead  of 
plaint iff •a  o%r,  prooeeding  also  in  a  southe^eterly  direction, 
straddling  the  line  dividing  the  iaiutr  and  outer  lane®,  and  traveling 
at  m  speed  of  ^bout  15  miles  per  hour^     4ooording  to  the  testimony 
of  Fred  Hoherta,  hia  father  was  oatehing  up  to  the  oar  ithend  end 
did  not  decrease  his  speed,  and  made  no  attempt  to  pass  to  its  left, 
and  gave  no  warning  of  his  approach  by  sounding  the  horn.     At  the 
time  of  the  aooldent  the  westhex  was  olear  imd  the  highway  dry  and 
clean  and  there  were  no  other  o®rs  on  the  hlghimy  exee^t  an  «tuto»obile 
hue,  which  was  approaching  ao»e  dl«t?»j!iee  ®w«y  from  the  southeast* 

It  appears  further  from  the  testiaiony  of  Fred  Hoherts 
that  at  the  time  Mr.  Roberts,  Sr,  applied  the  brakes  ?tnd  turned  t© 
the  right,  he  wa©  up  to  within  35  or  30  feet  of  the  rear  of  defend- 
stat*0  oar,  irihen  she  made  a  sudden  turn  to  the  right  in  front  of  their 
oar,  blooking  the  bi^way.     This  evidenoe,  however,  was  oontradioted 
by  the  testimony  of  Heory  Auer,  «ho  was  O'^iled  as  a  witness  for  the 
plaintiff,  and  who  at  the  time  of  the  aocldent  was  riding  in  the  retr 
seat  beside  the  pis^intiff  %ad  opposite  the  witness  Roberts,     Auer 
testified  that  the  defendant's  o?r  did  not  make  ^  sudden  turn,  but 
on  the  oontrary,  moved  over  gradually  to  the  rl^t  side  ©f  the  road, 
and  th.-tt  prior  to  the  tla^  it  moved  o"?er#  it  wr.,»  traveling  partly 
in  the  outer  lane. 

It  appears  from  the  testimony  of  the  defendant,  »ho  v?'-m 
driving  the  ear,  th^t  «hen  she  ftpproaehed  Oskton  street,  northwest 
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of  tlie  place  of  the  onaeurreace  in  gueetlon,  her  car  rss  «trad<lll»g 
th«  ian«r  aod  outer  lanes.     Shortly  after  croaaing  Os^Jctoa  Street 
she  at^>rted  to  sin§;Xe  over  to  the  outside  iaae»     At  the  tl^  she 
started  to  cross  to  the  outalde  lane  she  obeerved  the  Holerts  esr 
behind  her  by  looking  in  her  Tent  Tie*  mirror,  which  wae  attached 
to  the  inside  of  the  oar  frame  ia  froat  of  the  driver's  seat,  and 
the  ear  mis  100  feet  Msk  of  where  she  w^s  driving;  th  t  she  3t  no 
tin*   »-sa  in  the  inner  Isae  after  she  had  observed  thie  ftoherts  car; 
thfit  she  did  not  see  the  ae<sident  happen,  and  the  first  ehe  teew  of 
it  was  when  she  hemfd  the  oraeh,  at  whleh  time  the  had  p^eee^  the 
telephone  p&l»  in  question  n%  some  distanoe. 

Harold  Kelson,  the  driver  of  the  bus  which  wae  appro»ehiiig 
from  the  opposite  direction,   and  who  testified  as  a  witness,  ®tf  ted 
that  at  the  time  of  the  Hooldent  the  defendant's  ear  h»d  ymssed 
the  telep&one  jjole  soiae  &0  or  60  feet  before  the  sieberts  ear  in 
which  the  plaintiff  w?>8  riding  caae  in  oonfeaot  with  the  pole» 

the  mate rial  fBOts  are  in  dispute  end  were  for  the  jury  to 
peas  u^on.     the  ouestion  therefore  is  whether  the  oourt  erred  in 
admitting  certein  evidence,  and  in  the  giving  of  instraotions  to  the 
jury;   tlso  whether,  as  contended  toy  the  plaintiff,  thist  the  court 
should  have  allowed  the  Jury  t«  m^s  upon  the  ouestion  of  Aether  or 
not  the  defendfsnt   in  the  ©perdition  ©f  her  automobile  was  chargeable 
with  wilftil  and  vanton  stisoortduet* 

This  aotiiwi  mm  'before  stated  is  b^^sed  upon  pl?iintiff»s 
second  aaaended  bill  of  oomplaint  consisting  of  two  counts  ae  to  the 
acts  oharg'ed  against  the  defendant.     One  count  was  for  general 
negligence  charged  ©gainst  the  defendant,  and  the  other  for  wilfiil 
fti^  wanton  ©onduct.     Upon  aotion  of  the  defej^ant,  the  court  directed 
thut  the  second  count  be  withdrawn.     There f©i«  the  jury  ras  not 
permitted  to  consider  the  evidence  as  to  this  ©oimt  ehatging  wilful 
nad  wanton  negligence^ 


l^'l 
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Flsintiff  contends  la  ais  brief  th?t  ^ere  wilful  and 
wantoa  Qoi%clvot  la  sufficiently  <Ai??rgfd^  and  where  tlaer#  la  tjsqr 
svidftBoe  of  same  In  the  record  and  pr©of  of  ooasequent  Injui^  to 
the  plaintiff  It  beoomea  a  question  of  f aet  for  the  jury,  and  they 
should  be  silowed  to  pass  upon  the  ciuestlont 

The  law  govei^nlng  «   oh*rg«  of  this  nature  Is  th^at  the 
oourt  is  to  eonsider  the  ©▼idenee  offered  by  the  plaintiff  In  ita 
moat    f»;voro:ble  light  and  It  must  be  aeoepted  as  true,    nn^i  aust   -Iso 
be  given  the  meat  favorable  interpret *;t Ion  th^t  the  evidence  will 
be-^r.      In  this  connection,   if  the  faots  shown  by  the  evidence 
est^sbllsh  the  truth  of  the  siliegrtloa  th?,t  the  defendant  ^oted 
suddenly,  wilfully  and  r&ntonly  In  the  driving  of  the  s^toaoblle  at 
the  time  in  question,  and  by  remeon  of  auoh  ^^et  the  plsintlff  w^s 
Injured,  the  contributory  negligence  of  the  plaintiff  does  not  relieve 
the  defendant  froa  liability  for  her  wanton  negligence*     ^alldre^ 
Expreae  Oe.  v.  Irug.  S9l  Ill»  473.     In  that  case  it  wns  held  th«.t 
Ti?her«  there  is  evidence  of  ^^n  Intentlonel  disregard  by  one  person  of 
a  known  duty  neoessfsxy  to  the  safety  of  the  person  or  property  of 
another  ?tnd  an  entire  absence  of  ea^re  for  tiie  person  or  property  of 
others,   su<^  as  eschlblts  a  oonsolous  ladlffereaoe  to  o  one  e  Que  noes, 
a  case  of  conatructlve  or  leg?»l  wilfulnees  exists  such  as  charges 
the  g-erson  »hoae  duty  it  ^^s  to  exercise  e«re  with  the  conseouenoes  of 
?i!llful  injury.     Of  course,   in  considering  the  f^ots  ss  they  appear 
from  the  evidence,  the  clrou«3tsncee  surrounding  the  occurrence  of 
the  sceldeat  mxst  be  t^ken  ftnto  consideration  in  determining  whether 
the  ^cts  *ere  wilful  or  wsnton,  and  it  foHo*8  th-t  there  mast  be 
evidence  to  support  this  alleg  tlon  of  wilful  and  s^ant^n  oosduot  la 
the  operation  of  the  <^utosobile»     From  the  f^ets  as  we  have  related 
the«  It  appears  th'-^t  the  defendant,  aa  well  «!8  the  pl«>,lntlff  wss 
riding  in  sn  autcHi^obile  on  the  itorthwest  Highwayi  tlbi&t  Just  larevious 


I 

■^jE»'  i9m'M»  \tm%i  ««'  &®^-#i&ji'  «»tf  ham  ti  im»  Hi^kx  sil<f,«itov»"i  ^my& 
■  iM$  him  «^  t^  «»;«©  t^0^wM  J^h  *Ut  ii*  «Mll  -^  •2a..lMI3«l 
1«  »ii>«t<&«tfi*off<j  ^i  ^&t«®T«i»»  a#«Mts#JMKi^«i*il-9  «i^  ^mtmMvi  i>d^  moil 
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to  the  scoident,  tJie  defendant  sudieniy  turned  her  autoaobile  to 
dri-re  up&n.  tlie  outer  ia»e,   and,   aooordlng  to  her  own  testissooy,  she 
did  thia  after  she  had  itnowiedge  ^at  the  plaint  iff*  s  «utwaiobile 
was  in  the  SBsm  laaA  a»d  to  the  rear  of  her  a;utoaoblIe  about  100  feet 
after  looking  into  «feat  ia  knoim  as  a  rear  view  »irror  whleh  nmm 
Jittaohed  t©  her  esr  «o  th«t  ah©  sould  s«©  vehiolea  or  peraoae  in  th© 
rear  of  h«r  0ar»     It  womld  8»»k  froai  this  evldenoe  tad  frosa  this 
knovl«dge  of  the  defendant,  whioh  teMs  t©  support  the  alieg^tione, 
th^it  she  3h<»ild  hftve  ii^ioated  by  a  signal  to  the  persons  in  the  rear 
of  her  or  the  direction  in  vhieh  she  intended  to  go;   but  this  was 
not  done  by  her* 

It  irill  be  ohterved  thftt  while  there  la  eoae  ©oatradietion 
in  the  evidence  as  to  the  operj^tion  of  the  oar  when  the  f^n  waa  made, 
still  there  is  evidence  of  r^  midden  turn  to  the  right,  whloh  ©sused 
the  acoident,     the  defendant,  ho^^ever,  points  to  the   f«ot  that  plain- 
tiff *s  driver  eroaaed  fro»  the  inner  lane  to  the  outer  lane  travel- 
ing at  a.  speed  of  about  40  miles  an  hour,  and  although  he  urge  rapidly 
oatebing  up  with  the  defendant's  car  and  must  neeessarily  pass  it, 
yet  he  aade  no  attempt  t©  pass  It  on  the  le  ft,  as  reouired  by  the 
statute,  and  gave  ne  wwrning  of  his  aporftaoh  by  sotinding  the  hora» 
However,  if  we  apply  the  rule  of  ia*  whieh  coatrole  where  there  is 
irllful  and  wanton  ooaduet,  then  the  (Question  ©f  oontrihutory  negligenee 
of  the  pislntiff*8  driver  is  not  involved* 

It  is  admitted  that  the  defendant  was  driving  in  the  inner 
lane  sad  th^'t  she  was  erosaing  from  the  inner  lane  to  the  outer  lane, 
and  that  in  doing  so  she  observed  the  other  oar  spproaohlng  sorae 
distance  behii^  her;  that  while  she  notioed  it  m%9  approaohing  aore 
rapidly  than  she  was  driving,  there  was  n©  proof  that  she  was  aw-mr® 
of  the  high  rate  ©f  speed  at  whieh  it  wwe  traveling*     As  we  ht^ve 
stated  before  in  this  ©pinion,  she  knew  that  this  ear  was  spproftohiag 


Me  ^'%mt^Mt&'^f  «»«(  "xm  &t  wi^.i;m»m0  «Mi»  ^mmi  mi^m  mt  mm^  ^Jttii 

'nMt  iB«t1r  !ac.«  aaateirs  #'iif*  m'Ht^  mm'  btm^  it     ,^m  t&d  I0  ieiuwc 

'«x*^  t^  •i»«fe  #611 

r>-fjxr.n  n^ii^  *^<t®i*  m$'&i  m£ff  m^hm'-B  't«^  »mmim  &i  mMt  t£i9» 
^'mrmi  9ml  mi'mmt  m  m^^l  %mmi  Mi  mnt  &®«e«^»  iwrH^  &mit 

^fil-^!Vfl?&t««  wm  ^m  MM  Hd'^  f^mi  srf®  .miam&  »^^^  ■-"« 
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froa  the  rent   and  did  not  signmi  so  as  to  'm   noticed  ^y  the  drivey 
of  the  approaching  oar  that  she  intended  to  turn  Into  the  cmter  l^ne, 
and  if,  as  wsa  stilted,  she  turn«d  suddenly  isrithout  giving  ^ay  warning, 
it  iras  a  question  to  be  considered  by   the  jury  as  to  whether  hex 
opersttlon  of  the  oar  w^s  suoh  wilful  and  canton  oonduot  as  would 
indicate  a  wilful  disregard  of  ©onssQuenoes  »nd  laok  of  o«,Te  for  th© 
safety  of  the  persons  in  th€!  ^^utoaioblle  folioring  the  car  of  the 
defendant* 

Other  Quest lona  h'^.ve  been  raised,  but  in  view  of  our 
oonolusioB  on  the  question  of  withdrawal  ©f  the  second  oouat  upon 
the  direotion  of  the  court,  it  »lll  not  h«  necessary  to  oonsider 
them*  fe  are  not  expressing  any  opinion  on  the  faots  in  the  record 
other  thaa  we  were  obliged  to  do  la  paaslng  upon  the  quest ion 
deeidedn 

For  the  re^Qons  stated  the  judgment  ssppealed  f»Ml  1« 
reversed  end  the  oeuse  remanded* 

RBffiRSED  Alio  .RiMAKMS, 

mSlS   g.  3t?U.IV,4j|  AUTO  HAU.,  JJ,  OO^^H, 


tnvi'T.lb  Mif  x'l  bt^9l&&tt  M  o#  &&  o«  limgie  i&Si  bih  UaM  1:5591a  ^dt  sie'rl 
^Sjsinr'sfm'?  t*^s  ■  tJ^f tl^i  f««S'il*l'^  ^;lri«lflNj^»  i«iitiSf#  »«i   a&af^iisi  «<»«  »*f'  ^ll' fella 

€r^*  -IQi-l:-  #1M»©  10  ■^0.«X  fedMI  «»«kfi'»fo'Sai!if^»  "*©  i>«.«S*T«ife   ItftXiwjR  #t8tBil>iii: 

Mo-five's;  9ft#  «i  ^^mit  »ii*  «e  i*«jt«f^o  -fau!  ^lg.%oitq3t;9  f<*tf  ««w*  »t     ♦©««?» 

;■  ■    Mm^^mp''9^M$  ff«<py  '^iibsj?  ill  afe  ^f  'k%iid&  »*»#  *w  "iwit^  'isdsTo 

«i  fli©^-  fefuti^fi^j  ■-#a^sg&at  ««f*'  i»*i5#«  'ia^Mr-**!  '*^%..:'  ' 


89S9i 

SAOXS  kBQB&n, 


(FXaiatitf)  Appellee,  /  )\      ''      ^    ^- 
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ipsiciPAL\ooimT 
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I 
im«  ressi^isa  justioi  hiIii.  0ii4?s«i0  tot  oi'inioi  of  thi  cohst* 

fhe  defenaamt  fipp«al«  froa  a  jtidgisent  in  the  sum  of  1890 
•ntered  agniast  hiffl  in  the  Munloipal  Gomrt  of  vbioago.     the  plaintiff 
In  this  sotioB  filed  her  verified  statement  of  claim  on  Januaiy  10, 
1936,   in  whiob  she  alleged,   in  suhstjinse,  th^t  there  w^a  due  her 
fxtm  the  defend'iBt  the  sum  of  ^90,   being  n  balance  for  money  loaned 
to  the  defendant  hy  plaintiff's  husband;   th^^t  said  indebtedness  msjt 
given  to  hex  aa  a  gift  by  hex  huahignd  in  the  month  of  August,  193B; 
that  sinoe  that  tism  the  defendant  has  pM\d  to  her   110  to  apply  on 
aoooiint  of  the  original  #700  due, 

on  Msreh  19,  1936,  the  plaintiff  amended  het  verified  atate- 
a«akt  of  Glsi«  by  alleging,   in  substsjiee,  th^t  there  was  due  froa 
the  defendant  the  eum  of  #690,  being  &  b??l»iaee  due  for  money  loaned 
to  the  defendant  by  her  hueband;  thst  on  July  3,  193S,  the  said 
Indebtedness  irsg  verbally  assigned  to  her  by  her  huaband  for  a  eon- 
aideration  of  love  ftsd  affection;   that  on  Iprll  10,  1933,  the  plain- 
tiff, at  the  request  of  her  husband  ©ailed  upon  the  defendant  and 
oolleeted  a  payaent  due  on  said  loan;   thst  st  the  time  the  defendant 
declared  that  the  aaount  due  and  owing  from  him  to  the  pls^istiff's 
huaband  waa  #690,  thereby  oreatlng  an  &oo<»uat  stated  between  her 
huabsmd  and  the  defendant* 

The  defe^tant  in  his  verified  defense  filed  on  March  30, 
1.936,  denied  th?!»t  plaintiff's  husband  loaned  hia  the  sum  of  |6f0 
or  aiqr  p«rt  thereof;  that  he  had  a  buslneas  transaction  with  the 
plaintiff's  huaband  10  years  prior  to  the  filing  of  the  stateaent 


■■■■/■  "  ''^-     '     I   \{  m   - 

■  O  O  "^4      |\    "^r   ^  O  O  }  * 

^  Ci?  0   •ii.ftl.  C»  ^  w^  V      •sr«%i:i:€-fi«|4.  iM«M*i»s) 

-«J«i<3!  etf*  «f5ei   *01  XjEx^l  «^  *«tft  }jeoi?«*t'5:*  i^««  »ir*X  1«  fl©l#a«»fei« 
#«sMt9l»l>  M*  »ffil#  ©M#  *»  t-MM  isimtl  hi»»  «*  «►«!>  tM»m%$q,  «  i^«^»&Xio© 

Gil@|  t®  »««  «itJf-  BiJEf.  b»ajt&l  b«,«<f«i««r  a'tlitJiiiitXt  *»i<»  Aftie^*-  ,•'■-■•  -^ 
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of  elaim  herein,   sad  if  there  ^^.i^  any  mas^y  due  the  plfliint-iff»« 
huBbi\Bd,   the  8.%ffls   is  b?  rred  fey  the  statute  of  liaitationa;   denied 
tli--t  tne  plaintiff  ia  the  -ssignee  of  tny  cawae  oy  c^^uses  of  section 
toy  Katliaa  As^^jey;   alleged  tiiat  U-sthan  As<%«y  depj^rfesd  this  life 
and  therefore  this  miit  should  |»:av@  teepa  brottglit  lay  th©  administT&torj 
denied  that  the  plmintifi  odl®d  or  bia  in  ipsll,  19SS,  at  t!je 
recro^at  ©f  h«r,  lufflbsad.;   denied  tte.t  tJi«  claiatlff  oolieeted  s?  psymeat 
fTom  hiia  in  -%p3Pil,  1933,  on  any  loan  du«  tc  Kg  than  Asdier  or  to 
tb«  plaljatiff  or  eitlier  of  them;   denied  fhc^t  an  account   stated  waa 
between  Ma  and  the  plaintiff  on  April  16,   193^,  or  ?^t  sny  time  pri©y 
or  subeequant  thereto;   denied  th?it  an  s.il©ged  indebtedness  of  tMs 
defendant  to  fifttbaia  i«0hex  Wi»  ss^signeci  to  tlie  pl?^intiff  and  thst  she 
is  no^f  the  aotuai  ownet  thereof* 

Up&n  B-  trial  ©f  the  oau^-^e  witnesses  were  he'-ird,  %n'A  the 
court  entered  ®.  fintl  order  finding  the  defends^nt  guilty  in  ?!M?.aaer 
and  fora  as  charged  in  plaintiff's  etatemeiat  of  olalm  ps.nd  aasesslag 
plaintiff's  dajMges  in  the  swa  of  f'SSO  in  tort.     Judgment  ^-js  entered 
on  the  fiading  of  the  court  in  the  fora  stated* 

F^Offl  plaintiff's  evidence  it  appears  th?^.t  she  aet  the 
defendant  in  1918,  is-hen  he  tf-ra  employed  by  her  husb^iad,  Istha-n  asoher, 
aa  &  matti^r  of  one  of  his  theatres;   that  in  ,4ttg««t,  193S,  ghe  osllsd 
at  the  Rindstoergtr  hu^mp  QoriJoratton  ia  the  teroh»jidl»#  Mart,  where 
the  defendant  w^s  ©apioyed,  and  aslced  hiis  if  he  woijld  please  pay 
back  nom&  of  the  aioaey  Mr»  Asoher  had  loimaed  hla,  ^r^s  they  were  in 
financial  diffleulty;   th?*t  the  defends^nt  told  her  to  aoae  the  foil©®- 
Ing  Sfcturdayj  that   she  i-ent  there  -  the  Merchandise  mrli  -  the 
following  5atiirdny  ana  told  the  defendant  she  W3,s  sorry  oonditions 
were  such  that  she  had  to  ask  hl«  to  i^y  haok  eoiae  of  the  aaoney; 
that  MX.   Ascher  was  irs  fln^jnoial  ©traits,   and  ia  vievf  of  the  fa-Ot   that 
he  had  loaned  the  defendant  this  money  she  asked  Ii4n  to  start  saying 
b'aokj  that  the  defendant  stated  he  rm.B  sorry  to  see  her  in  thia  fix. 


rpAm  ^^^  "^^  *^*  «>  ,S^®^i  «ltl  Xl«*|4  «#. 't^#iii#X«:  »fii'#  ,fea«  .JtUttf  li.«»w4'»«r 
,ir©ii0ft4  mMfiU.  tMMtim&  %m  "t^^  ^f^mSm^  »j|sr.  M  .|MW«f  ^$^^,tt^^_4st^ita»l»i> 
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gave  her  flO  and  smid  li«  i^ould  take  ©are  of  the  future  payawBts 
sjad  send  her  i^O  a  laonth;   thnt  a  few  months  later  she  went  to  the 
offloe  of  attorney  Robert  (Johan,  froa  whose  offlee  she  called  the 
defendant  on  the  telephone,  and  said  attorney  listened  in  on  her 
oonf«r«*ition  with  the  defendant  on  sn  extension  telephone  and  hersrd 
the  defendant  say  he  would  take  oare  ©f  the  money  he  had  promised  to 
gend  her;   that'  at  that  tlae  ehe  reiterated  the  amount  waa  t690j 
thfiit  suteeeouently  ahe  went  to   see  the  defend?.nt  and  met  Mrs* 
Hlndsberger  at  the  place  of  eaployaient  of  the  defendant » 

there  is  also  evidence  in  the  reeord  that  a  carbon  oopy 
of  3  letter  written  to  William  Maoresux  wes  found  In  one  of  the 
eablnet  drawers  of  Mr«   Aaoher,   and  ae  the  trltnees  Bess  Sh^mahaxi 
remembered  It,  the  letter  bore  date  of  1934  -  the  spring  of  1934  - 
thflt  ahe  oould  not  recall  to  what  address  the  letter  to  Mr. 
Laaoreaux,  the  defendant,  vtis  aalled« 

fhere  is  further  evldenoe  in  the  record  by  Frfjik  Blook, 
a  former  attorney  of  the  plaintiff,  th??t  he  hud  a  telephone  conver- 
sation with  the  defeniant  regarding  this  claim,  and  In  th«t  oonver- 
3??tlon  the  witness  said  he  waa  oalllng  in  regard  to  an  Indebtedness 
of  several  thousand  doilara,   and  th»t  he  understood  he  (the  defendant) 
paid  #10  thereon  snd  pr«Alaed  to  pay  Mrs*   Aaoher     10  n  month;  that  he 
told  the  <3efendajat  he  gave  hla  this  Inforaatlon  as  per  instructions 
sjid  information  given  him  by  Mrs.  Aaeher;   that   in  reply  the  defendant 
etsted  he  did  not  ©we  lire.  Aseher  angr  money  and  th«t  any  sroney  he 
had  given  her  had  been  out  of  charity. 

The  defendant  w«a  the  only  witness  in  his  own  behalf.     He 
testified  that  he  had  been  a  salesman  for  the  Hindaberger  Ifenufactur- 
ing  Oorporstion  for  the  past  17  ye^tra;  that  prior  thereto  he  wms 
employed  by  Kathan  Asoher,  the  hu8b*?nd  of  the  plaintiff,  at  a  manager 
of  one  of  hla  theatrea  for  about  6  yeara;  that  he  first  met  the 


t 

s^U5»i£t^  s^irtttjc^  -^^t  to  ^^m  tate*  blmv  nf*  m.«»  baa  ext  t*rf  *viiis 

i(^B$  tr^  &jsumv^  ®/i'-?  fe©!tr.*rs?ti»t  orfa  a«fi#  tMt  *«  t:-;?)^*  ji«4  liHim 

,a'af  #^3!  lift*-  sf:ii{?jte«i:«l>  enf^  #»6  ^#  #««w  Mm  ■t^.taiS!^i»94tm  tnMi 

ifa^ba^'i^b  Mf)  sff  fedcjiJ-^s^tfettw  *«  **^  6«*  4#ir®li«&  ajtt«tfl«.rf#  ije«»v»>  to 

imt^i^  ^3*  H^iSt  imjd  ^mQ'm.''^^  «*«»*4  ■««*»  »w©  *c«r  Iji6  <m!  fii^H 

m     Alf0»ff  B^o  s-lif  iBKre*ra#i«  pirns' f^dt  ttm  taMim*'^9^  ■■9^' 
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pisiatlff  when  b«  i?a»  so  employed  by  ber  htisb??nd;  tfe  t  he  nevei? 
hoTrowed  any  money  froa  Mr.   AaoheT  during  his  lifetime,  mE^  did  net 
taili     with  Mr«»  As^er  in  19S3  or  1933,  and  never  psid  her  |10,  siad 
never  proatised  to  psy  her  110  »  sonth  on  ^e^ouat  of  any  indebtedness* 

A.S  we  reg«'rd  this  record  the  important  «?\je®tion  is  whether 
the  plaintiff  has  est«"blished  her  o®se  in  the  fens  required  hy  law* 
the  evidenoe  regarding  the  transfer  of  this  aoocmnt  alleged  to  he 
due  frw»  the  defendant  is  h^eed  altogether  on  plaintiff's  teetimoay 
wherein  she  testified  th^t  her  husband  directed  ^er  to  cull  on  the 
defendant  and  aald  to  her  *  Sadie,  you  get  the  a^ney  fro*  Laaw>reaux, 
and  you  oan  have  it*»     On  cross-examination  she  testified  that  Mr, 
/^seher  died  oa  July  11,  1933;  th- 1  the  eonversation  took  plmoe  in 
1923,  »ad  that  she  talked  to  the  defendant  several  titaes  in  19S3, 
ii^«n  he  said  he  vould  pay  her  v^en  he  got  the  saeney* 

In  considering  whether  the  ^ft  upon  which  the  plaintiff 

bases  her  action  was  valid  as  a  gift  j(.nter  vivog^  «nd  in  passing  ui&on 

the  aeaeasity  of  soae  act  of  troiiisfer,  the  Suprejae  Court  in  Sucl^y  v, 

HaJioek.   364,  503,   said: 

"The  question  remains  i^ether  the  transfer  of  the 
savlnge  aooouats  wnM  b.  valid  gift  inter  vivos.     Xt  is  essential 
to  a  gift  inter  vivos  that  it  be  absolute  acui  irrevoo.'^.ble, 
thfst  the  donor  part  with  sill  pre©  a  at  «nd  future  dosainioB  and 
oontrol  over  the  property,  thsst  the  gift  go  into  effect  ?»t  onee 
and  net  at  some  future  time,  and  that  there  be  a  delivery  to  the 
donee  and  auoh  a  ohaage  of  possession  as  puts  it  out  of  the  power 
of  the  donor  to  repossesa  hinself  of  the  property.      (People  v* 
Oaontos.  375  111*  402*)     These  eitBents  are  wanting  in  the  present 
e&se*  ** 

Zt  is  evident  freia  the  fsets  that  the  slieged  transfer  m^& 

not  evidenced  by  ai^  writing  to  iadioate  that  there  was  a  transfer 

frott  the  husband  to  the  wife  of  the  s«ou&t  due  frea  the  defe&da.nt* 

In  the  opinion  filed  in  this  oourt  in  the  ease  of  serry  v» 


S3S  111*  App*  507,  the  oourt  held  that  the  gift  eontended  for  in  that 
ease  w»s  invsaslid*     The  oourt  sj 
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•♦It  trill  be  Boted  thst  th«  jttt  olaiiWd  wte  of  att 
indebtedness  not  evidenced  by  a  writing  obligatory,   the  titl« 
of  which  could  paes  by  deliveTy  but  was  aa  indebtedness  sub- 
sisting in  the  ftppell^nt's  oirsil  proaiise  to  repay  his   father  tb« 
aaount  borrowed  with  interest,  and  therefore  t^iS  ^  chose  in 
action  and  not  susceptible  of  delivery,      a  delivery  of  the 
subject  asRtter  df  ».  gift  is  of  the  essence  of  the  title;   and 
•if  tbe  thing  be  not  capable  of  '^otual  delivety,  there  must 
be  8oa»  equivsleat  to  it»*     If  it  be  a  ©hoe©  in  action,  the  la» 
reouired  an  assignment,  ot  some  eauivaient  irustrtj^ent,  and  the 
transfex  miet  be  actually  executed,  3  i^eat,  Oofam.  p-*  439j  38 
OoJFpue  Juris,  p»  66®,  note  $%;   Van  Oleef  v,  Maxfield^  103  ¥.iso. 
448,   171  U,  ¥.    8.   »S3,   affiraied  186  App.    Qiv.   -906,   17?.  M.   Y«    S. 
93^ J   Sh^gard  v.  3hepg.Td.  164  Mich*  183,  139  s*   >5,  301;   Farker 
T»   Molt.  181  M.    G,   435,   107   S,   £'.   500,      k  gift  inter  vivoa  ffi^de 
by  parol  of  «  chose  in  action  of  this  character,  not  evidenced 
l>y  a  written  instrument,  is  invalid*     Miasja  v»   Merced  stone  Q,o«. 
176  0al,   415,   178  Fao.   488,    d  h.   U   B,   918-931;   Foff  v.  Poff. 
138  Va*  63,  104   S.   S,  719-786;  Grady  v.    jheehan.   356  ?a.  377, 
100  Atl#   950  Hawn  v.   3toler.   SOS  P-s.,   610,   65  i,    a,    A.   813,   57 
Ati,  1115;   Sanborn  v.  Goo^ue,   38  S.  H.   48,  59  Am,    i3eo»  338, 
The  rule  eapiiasixed  in  the   foregoing  luthoritiea  w?t8  recognized 
and  followed  in  this  State  in     ychaauth  v,   Pean.  Mut,   life  Ins.  Oo« 
147   111.   App»   610;   Sutton  v,   Leaen.   130   111,    App.   60.      ?;©  are 
of  opinion,  therefore,  th-^t  the  gift  claiaed  wsia  not  v»lid  «« 
a  gift  |,nte,y  vivos.   * 

la  the  ease  of  Wilson  v.  Keller,   9  111,  St.^p,  347,   in  which 

there  was  involved  a  verbal  gift  of  a  book  account   for  ssedioal  services^ 
the  court  in  holding  the  gift  inv??lid,   a  a  id: 

«4  verbal  gift  is  necessarily  aa  ex&outed  contract;   ^^nd 
delivery  of  the  subject-matter  of  the  gift  is  of  the  essence  of 
the  title.     There  aust  be  an  actual  delivery,  s©  far  as  the 
subject  is  capable  of  delivery;   and  if  the  thing  be  not  capable 
of  actual  delivery,  there  aiuat  be  soai«  act  e<|ulvfelent  to  it.     If 
the  thing  given  be  a  chose  in  motion,  the  law  requires  an  asisign- 
aent,  or  some  equivalent  instrument,  ?»nd  the  transfer  laust  be 
actually  executed.     2  ICent«s  Coai.  p.  43i»     If  the  subject  be  a 
oomaon  law  chose  ia  action,   the  legal  title  of  which  is  not  assign- 
able, then  the  equitable  interest  passes  by  «»  delivery  with 
intent  to  transfer.     Feafield  v,   rh,my@r.  3  E,   0.   Smith   (K.  Y.), 
303» 

la  the  case  before  us,  as  the  book  account  ^^9  against 
appellee  herself,  the  delivery  of  a  receipted  copy  of  it,  or  of 
an  acquittance,  or  possibly  of  ??  Copy  of  the  aoeotint  not  receipted, 
if  the  intention  to  transfer  '^^^s  clearly  shown,  would  be  n.  delivery 
suited  to  the  subjeot-aiatter  of  the  gift;   and  orob'^bly  an  erasure 
of  the  chsrgea  from  the  ^o  count  book  would  be  reg'^.rded  as  an 
•quivslent  act.      But  here,   no  one  of  these  things  v^p.s  done,   nor 
was  an  act  tantamount  thereto  done;   ;!*nd  the  int«nt  to  give,   if 
it  ever  existed^   ^m  never  executed.     If     the  intention  not  to 
eh^rge  had  existed  at  the  very  time  the  operation  m.s  pejf formed 
and  the  prior  services  rendered,  a  different  ouestton  would  be 
presented." 

fh«  rule  ©f  law  announced  in  the  c^sca  from  whieh  we  have 
ibove  Quoted  is  reoognired  and  approved  by  this  court  in  the  recent 
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oftse  of  In  re  K:8tate  of  Antkowskl,   ?8S  111.  Am?.  i84»     The  court  sslds 

^fhB  ©stses  ar«  to  the  effeet  th.»t  delivery  of  the  sub- 
ject iBRtter  «f  ?»  gift  is  essential  to  passing  title,   and  ^here 
th«  nature  of  the  thing  given  i«  sush  thst  it   is  not   o^pahle  of 
»ctu?l  delivery,   there  must  bs  aoae  equivalent  by  s?ay  of  a 
ayfflbolical  delivery,     aelivery  is  essential  to  every  gift.     It 
folloirs  th-^t  where  the  nsture  of  the  thing  is  mieh  th^t  there  oan 
b«  neither  pctual  nor  symbolical  delivery.   It  is  impossible  to 
Oftke  a  gift  of  that  thing  srithout  »  i^itten  agaigament.     It  -i^as 
for  this  reaeen  in    jgcfaaautb  v,   lean,  lut^  Hfg  I'sa,^  ,0o.,^   147  111. 
Abp,   510,  Inhere  a  father  3?'i(3  to  hia  sons,  i?ho  were  iadebted  to 
hia,  th't  he  had  canceled  tbe  debt  and  that  tee  ^s©ui<2  giv®  it  to 
theuj,  the  words  wsre  held  ineffeotusi  to  create  a  gift  Ifittr 
Yivoe.     I'or  th®   s^.me  reason  in  Berry  v,   Berrv.  '?.?M  Ill#  App.  507, 
i^ere  %  son  borrowed  from  his  f:-'th*r,  orally  "gre<?ing  to  remy. 
It  ^as  held  th  t  this  indebtedness  eould  not  ferm  the  subject 
matter  of  a  merely  verb'^l  gift,   but  thst  soaw  writing  ^«!S  indis- 
pensable.    3o  also  in  jvilaon  v.  Keller >   9  111.   App.   347,  ^^hsre 
there  was  an  nlleged  verb*'!  gift  o^  s  olsia  due  from  the  donee 
to  the  alleged  donor  for  aedic^  servioes,   it  ^as  held  thr-t  the 
indebtedness  eould  not  m  mnde  the  stib^ect  of  a  verbal  gift, 
end  thfit  the  promise  of  the  alleged  donor  w^e  ,miidt;^  SSSijM*" 

In  oonaidering  the  f^-cts  In  the  ease  before  us  (f?s  find 
there  is  nothing  in  the  record  but  the  verbal  ststement  of  the  pitta- 
tiff  thftt  her  husband  transferred  to  her  or  ^sade  *i  gift  of  this 
aoeount  ^s  against  the  defendant. 

Notwithstanding  the  question  of  the  statute  of  limitations 
and  oontradiotory  evidence  -?8  to  the  facta  in  many  resoeots,   it  is 
well  to  follow  the  rule  of  law  l?!ild  doim  by  our  courts  where  there 
is  a  tra-nsfer  of  acoounta,   notes  or  securities  as  a  gift* 

In  the  instant  ease  the  faots  are  not  sufficiently  oiewr  to 

liuitlfy  this  court  in  affirming  the  judgment  entered  against  the 

defeirisnt,  and  the  cause  ojust  be  retried  in  order  thst  the  trial  court 

may  heir  the  evidence,   pats  upon  the  credibility  of  the  witnesses  and 

detemine  is^iether  or  not  the  verdict  is  sustained  by  a  preponderance 

of  the  evidence. 

Upon  m  retrial  of  the  cause  the  ©curt  no  doubt  i^ill  correct 

the  finding  of  Judgafiat  in  tort  as  of  course  it  wrs  not  justified  by 
the  evidsfiiee  sufesitted  to  the  Jury. 

for  the  reasons  ststed,  the  jud^ent  is  reversed  and  this 
camt  restaadedf 
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the  defendent  appeals  from  aa  order  of  the  Cireuit  Oouxt  of 
Qook  County »  entered  on  Qeceaber  30,  133S,  denying  the  defendant's 
motion  for  leave  to  file  her  petition  to  vacate  and  set  ?»slde  the 
deoree  confirming  ooaiaissloners*   report,  ordering  s'^le,  etc.,  and  also 
her  motion  to  vaoste  the  order  of  BoTesber  16,  1336,   approving  the 
report  of  sale  of  eertaln  resl  estate  Involved  In  partition  proo««dlng8 
Inatltuted  by  William  £.   Eens,   plaintiff,  against  iCs^bdlle  £•  Eeiui, 
defendant  and  foraer  wife  of  the  plaintiff, 

io  question  la  revised  as  to  the  pleadings,  nor  the  decree 
for  a  partition  entered  on  July  16,  1335*     The  defendant,  on  October  S4, 
19S6,   filed  ob^eotloxis  to  the  Ma«ter»9  report  of  S'?le,   whloh  were 
allowed  to  stsnd  ss  exceptions,  and  whlsh  ««re  thereafter  overruled 
«nd  the  deeree  oonflrti^d  approving  the  sale  of  the  renl  est-^ts  involved 
In  this  proceeding. 

On  Deoeaiber  SO,  1936,  the  defendant  sought  to  file  a  petition 
to  v?e«te  the  order  approving  the  report  of  sale,  the  deeree  oonflrralng 
the  report  of  the  ©offlalsalonera,  and  ordering  the  a^le,     on  due 
eoneiders^tlon,  however,  the  oourt  denied  the  defendant  leave  to  file 
the  petition, 

fhe  ©oaplalnt  prayed  for  the  partition  of  two  eeparste  paroels 
of  real  estatf,  one  eonelgtlng  of  Improved  preadaes,   and  the  other  of 
three  vsoant  and  uniaproved  lots.     There  was  no  objeotion  on  the  part 
of  the  defendant   as  to  the  partition  of  the  three  vacant  and  vnlmproved 
lots* 
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on  July  16,  1935,  the  decree  of  partition  **8  entered, 

ftpproTlng  the  J£-aster»s  report  reooruaendlng  ??  partition,  and  finding: 

that  the  plaintiff  William  £•  HeniR,  sad  the  defendant,  Maloelie  .!;• 

Hens,  were  divoreed  Deeeather  36,  1333,  and  tbst  the  parties  are  now 

una^rried;  that  ©n  August  5,  1931,  they  were  named  as  gr«Btees  of 

the  preiBisea  referred  t©  as  the  improved  premises,   suhjeet  to  a  first 

lien  trust  deed  of  114,000,  dated  July  10,  1939,  %nd  due  five  ye^rs 

thereafter  with  interest  st  6  per  eent  per  annua;  th;t  on  August  6, 

1S31,  the  partiea  executed  their  principal  note  for  13,000,  and  as 

aeeurity  executed  ??  trust  c3ced  to  Otto  H.   Sray,  ss  trustee,  eonyeying 

the  improved  property* 

the  decree  further  finds  th^^t  on  tt-^roh  6,  1930,  by  warranty 

deed,  the  parties  to  this  litigation  heo^ae  th«  owners  s.s   joint 

tenants  of  the  premisea  deecribed  r«3  unimprovedi   that  thf  tsrojwrty 

oomaonly  known  »e  1136  WoodMne  ivvenue.  Oak  Park,  Illinois,  was 

iMiprovtoi  with  a  two  story  residence,  oeoupied  hy  Ralph  0*H«ra,  under 

a  le&se  froo.  the  aaid  parties,  and  was  defaulted;   th.  t  the  uai.^proved 

lots  were  unooeupied;   that  the  plaintiff  hsad  i^id  vsrious  sums  for 

taxes  and  aaaeasments  on  the  resl  est^ite  and  -sha  entitled  to  a  eon- 

trihution  fre«  the  defendant  for  her  proportionate  share;  thnt  tiie 

seiaia  ead  ownership  of  the  improved  property  vr?*a  in  the  plaintiff  nnd 

the  defems^nt,  each  with  an  undivided  one-half  interest  in  fee  simple 

and  as  tei^ats  in  eowaon,  eaeh  of  the  interests  being  suhjeet  to  the 

above  sientioned  trust  deeds;   th:^t  the  seisin  »M  owiMVship  of  the 

ualmpreved  property  was  la  the  plaintiff  snd  the  defeadaat  as  joint 

tenants,  each  with  a  one-half  interest  in  fee  simple,  and  that  the 

plelatiff  was  desirous  th»t  the  partition  or  division  of  the  preaiiges 

he  aade  in  ftocord??aoe  with  ths  rights  of  the  parties* 

I  the  decree  ordered  thfjt  a  partition  he  made,  or,   if  that 

eould  not  he  done,  then  the  premises  should  be  gold,   ^ad  ooeaaisai oners 

were  appoiat^'d  to  aake  partition,  or,  if  that  oould  not  he  done,  to 
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appraise  emoh  pay  eel  and  report  to  the  oowrt,  and  t.ny  Sf^le  &t 
partltioB  of  the  improTeS  res,!  estate  shell  be  ^subjtct  to  fh©  truit 
deeds  aforesi€ntioned. 

On  JwJB®  4,  13360  the  e©aiaii8«ion«r8  sfpeisted  reported  tbtt 
th»y  exsifiined  tfee  premises  desoribed,  in  the  de©r«e,  aani  th-'t   the 
improirea  property  w!?.s  not   3us0#ptilfei«  of  llfiaion  without   arejudioe 
to  the  p^TtXss  in  iatertsttj   that  %lm  premlsfi-s  «>?ere  enmiMbered  toy  tw© 
trust  deeds,   »s  li«reiatoefore  set  forth;   th-^st  the  appt-<?la'3,l  value  of 
the  premises,  subject  to  the  indebtedness  wss  *l,000,   *n<3  th-'t  th« 
unimproved  lots  were  su30«ptlbl«  of  division  ?»,nd  th#  premiseg  were 
aet  off  and  allotad  to  the  r®as>eatlve  ps.rti«s» 

On  the  sasa®  date,  3vmM  4,  1936,   a  decree  wss  enttrod  by 
t^e  court  confirming  the  report  of  the  oo amis si oners,  and  ordering  t 
sale  of  the  improved  property.     The  decree  f©v.nd  from  the  r«|K»rt  of 
the  eoffijaissloaers  th?t  this  property  »«s  encumbered  hy  tw©  trust 
deeds,  w^a  not  susosptlhle  of  division  ^ithosat  prejudice  to  the 
parties  in  interest  mnd  tuhjeet  to  the  indebtedness,   and  thrt  the 
premlaes  had  an  a-ppratsal  v?.lue  of  11,000,     It  does  not  appenr  that 
any  ofejeetions  were  filed  to  the  report,   and  the  decree  found  that 
the  plaintiff  iadV9,aoed  suibs  ®f  wsney  for  the  payment  of  principal 
and  intftrf^st  and  other  «xp«ni9es  on  the  trust  de«d  indebtedness  and 
taxes,   »nd  w'->n  entitled  to  a  oontrlbution  from  the  defendant,     the 
deore©  approved  the  report  of  the  ooaaiissionera  and  ordered  thnt 
the  pstrtles  o«n  in  fee  simple  the  severalty  alloted  to  e  eh,  as  to 
the  vaosnt  and  unimproved  premises,  subjtot  to  the  parties*   propor- 
tionate part  of  the  coats,   ?nd  the  int<?r«st  of  the  def©nd.>9nt  being 
subject  to  ri  lien  on  behalf  of  the  plaintiff  for  smy  balance  due  to 
him  froM  her  by  res?.aon  of  hla  payment  of  ta.xes,  asatesaients,   and 
other  ohorgea* 

the  decree  also  ordered  th'st  the  Itsproved  premises  be  sold 
Rt  public  sale  and  for  the  best  cash  bid,  but  not   for  less  than 
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two-till rda  of  the  appar^ieed  vaXtte*  and  sufejeet  to  the  eBoumbrsjnees 
aad  tsis&s  foy  1935  ^-oA  193© j  that  6D  per  eent  af  the  ssle  prlee  t>« 
paid  at  t&e  tiaie  of  th#  sale  ftnd  tlie  telJin^t  on  the  tender  of  the  deeclj 
that  after  th«  appJoiFJtl  of  the  ss.ie,  the  prooecds  of  the  sale  he 
deposited  ftj&  oourt*  and  that  the  ocrurt  retain  jurisdiction  to  alio^ 
att©r»eyH  fees  and  costs. 

Oa  O€toh@r  19»  1936,  %lm  ulster  filed  his  report  of  siUlft 
atatlng  that  the  premises  were  advertised  for  sale  to  the  high^^st  biddej 
for  o».8h,  and  the  heat  hid  waa  11,000  hy  oae  Heloa  S,  Baimann,  suhjeot 
to  the  trust  d«eds  and  taxes,   aad  that  th®  preaisea  w«r«  thereupott 
sold  to  her  for  th«  said  aaount,  whieh  Tas  th«B  and  there  deposited 
with  the  abater  as  the  full  purchase  price* 

In  the  ©hjeotions  filed  by  the  defendant  on  oetober  2A,  1936, 
it  ■mma  stated  that  the  affiount  offered  at  the  aal©  wbm  entirely 
inadequate,   and  less  than  the  property  was  worth;  that  the  mortgages 
were  in  defatjlt  and  that  th«  plaintiff  was  the  only  person  with 
knowledge  of  any  extension  thereon,  or  ai^  reduction  in  the  principal 
amounts,  and  the  naa^a  of  the  holders  of  the  not^^s;   that  the  bid  sub- 
mitted at  the  sale  was  fm.de  hy  th«  plaintiff  sad  the  purehs-ser  was 
acting  for  the  plaintiff  and  had  no  actual  interest  In  the  property; 
and  that  the  approTal  of  the  bid,  ^9  suhaitted,  be  withheld  unti.l  the 
plaintiff  furnish  the  defendant  the  iBformstlon  sou^t  toy  her. 

On  Move«her  16,  ISSS,  defendant's  eb;|eotl©a»  were  overruled 
by  the  court,  the  sale  approved  and  the  cause  re-referred  to  a  sK^ster 
in  ohansery  for  distribution  e»i  reooasieBdRtion  «a  to  solieitor's 
fe«a,  eosts  i*nd  to  state  sn  »oo<Kant  between  the  parties* 

The  court,  on  Deceaber  30,  1936^  entered  %n  order  reciting 
that  the  motion  of  the  defendant  for  leave  to  file  h©r  petition  to 
vnoate  njod  set  aside  the  ©rd,er  approving  the  report  of  the  sal®,   and 
the  decree  of  Soveaber  16,  19S6,  oonfirailng  the  report  of  the 

oo}smiss loners  and  ordering  the  sa^le,  ^%s  denied^  ' 

;  I 
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the  petition*  whitsh  the  court  refused  to  permit  the  plain- 
tiff t©  file*  allsged.  In  suost-mc©,  t^??t  th®  oowrt  appoiated  tlir®# 
<}&«ai.S9%&m»T9  to  appxaiae  tJje  prftmiaes,   th«  Baia«'  of  one  feeijag  suggettsd 
by  the  defeMant,   and  th®  aa.®©s  of  tbe  other  turn  being  s\»ggested  )sf 
th«  piaintiff  ©»  his  oouaa«l,   to  fix  the  vsiu«  of  tije  improved 
property*     It  is  further  alleged  in  the  patittoa  th-^st  the  ooanaissioaer 
suggested  by  the  defendsint  reported  in  ^nriting  to  the  araster  oa 
j!».iiuftry  6,  1936,  that  he  found  the  market  value  of  the  residenoe  to 
be  117,820;  that  on  Jamsary  13,  1936,  the  eoMaiaaioaers*  report 
prepared  by  plaintiff's  oounsel,   wae  exeauted  by  them,   wherein  it  wae 
found  thet  a  first  i^rtgag©  of  114,000,  and  a  junior  mortgage  of 
13,000  leere  against  the  property  on  that  date;    that  on  Msy  18,  1936, 
the  CO  amiss i oner a  aet  in  the  office  of  plaintiff's  eounsel,  and  it 
WIS  agreed  by  the  oonssissionere  th!5t  the  vmiu©  of  the  preaisea  was 
117,830,     It  was  further  alleged  in  the  petition  that  plaintiff's 
oounael  suggested  the  valuation  tee  plaoed  only  on  the  equity  end  su^ 
▼J^iustion  mn.9  #1,000,  after  allowing  the  a»ount  of  the  outstanding 
enoufflbrftneee. 

The  petition  further  stated  that  oa  aanuary  13,  1936,  the 
date  of  the  report  of  the  oossaieeionet-s,   there  was  no  indebtednese  of 
t3,DQ0  agaiffist  the  premlees,  beoaate  the  plaintiff  had  apsld  off  and 
dieeharged  said  indebtedness  on  October  7,  1935 j  that  the  first  lien 
wms  not  #14,000,  but  .!tlS,500,  beeawae  |500  thereof  had  been  paid  by 
the  plaintiff  on  July  9,  1935;   that  the  indebtedness  ifss  not  117,000, 
on  whleh  figure  the  e<5uity  wa.s  appraised  at  $1,000,  but  the  indebted- 
neaa  wae  in  reality  113, &00,  and  the  value  ©f  the  equity  #4,330, 
This  inforaation  is  ^illeged  to  have  oosse  t®  defendant •«  knowledge  oa 
Deoeaber  2,  1936;   that  the  premise®  sere,  oa  Jfmae  B@,   1936,  lold  to 
one  Helen  S.  Barma^a,  that  a©  suoh  person  appeared  at  the  ssle,  but 
plaintiff  tei^ered  a  oheok  to  the  aester  in  paytaent  of  the  purchase 
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prioe;   and  on  inforffiatloo  aad  l&ell«f,  the  petition?  averred  that 
tbe  actual  purohaasir  of  the  ©realsea  was  tMe  plaintiff,  sad  that  the 
title  thereto  was  t'^ken  in  the  na»«  of  Helen  S«   Bmrmann,   for  the 
uae  of  the  plaintiff. 

The  petition  prayed  tht't  the  order  approving  the  report 
of  sale  he  set  aside  and  th^t  the  oomalasion^rs  be  dlreetsd  to 
appT?»is«  the  premises  on  th«  baaia  of  the   indebtedness  on  May  18,1936* 

The  defendant  contends  tMt  the  trial  court  stmsed  ita 
diaoretioa  in  denying  the  defendant  le^ive  to  file  her  petition  to 
vacate  the  deoree  confirming  the  ooaasiagioraers^   report  and  ordering 
sale;   she  further  contends  that  froa  the  f^aets  as  stated  in  her 
petition  she  charges  fraud  on  the  i^rt  of  the  pls^intiff  euffioient 
to  vitiate  the  s.^l«  under  the  oirouawtanoea  alleged. 

It  appears  frow  the  affidavit  of  GoMsissioner  Sklllln,  that 
he  wnm  of  the  opinion  the  »arket  vsJLu©  of  the  premises  wns  117,820, 
to  irhieh  the  other  oommlesioneTa  agreed,  but  it  appears  further  from 
his  affidavit  that   if  the  equity  wn.s  fixed  at  ll,000  at  ths&t  time, 
he  understood  froa  the  statement  of  plaintiff's  attorney  thr-t  the 
aggregate  in^btednesa  against  the  property  eaualed  a  au®  of  approst- 
iaately  $17,820,      It  further  appears  froa  the  affidavit  th?.t  if  he 
hnA  kaown  at  the  time  the  indebtednesss  was  113,500  his  appra.le'a  of 
the  equity  would  have  been  14,320, 

The  plaintiff  in  his  brief,  in  answering  the  charge  of 
fraud,  oalls  t©  the  attention  of  the  oourt  the  feet  that  the  decree 
for  partition  provided  expressly  that  the  pr©|»rty  should  be  sold 
subject  to  the  two  aortgages,   and  that  no  step  iras  ever  taken  by  the 
defendant  to  alter  this  decree,   and  points  to  the   fact  that  by  the 
provision  of  the  decree  the  property  in  question  should  be  sold 
subject  to  the  mortgage.     It   is  e.ptmrent   from  the   record  thnt  the 
defendant  aust  h*ive  had  knowledge  of  the  aortgsges;   in  fact,   she 
executed  the  second  aortg«tge.     Both  of  the  trust  deeds  were  recorded 
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si^  the  najaes  of  the  tTasteee  are  %  iastt!?r  of  pufelio  reeoxd,     T]^« 
defendant  eouid  hsve  learned  fflmrqr  of  the  faots  froa  the  truate«e 
thr^t  she  claiiftB  she  le*r»ed  on  Deoeaber  'a,  1936,  sfter  the  psmrtitioa 
decree  wj^s  entered  on  July  16,  1935« 

Fr«i  the  objeotione  filed  by  her  to  the  appreval  of  the 
aw  sterns  report,   it  i«  to  be  aoted  «he  ooaplaiaed  thst  the  emuvoat 
offered  at  the  sale  w-'is  inade<2[ttK.te;  that  the  mortg-^gee  were  ia  default, 
a&d  thfKt  the  plaintiff  ®a9  the  only  person  «ho  had  knowledge  of  the 
extension  or  ai^  reduction  in  the  principal  «a©unt8«     These  ehjeetions 
ipere  overrviied  toy  the  9ourt  on  boveaber  16,  r9S6,     'fhere  the 
defendant  ehargee  fraud  by  the  plaintiff  she  shoiild  exeroiee  any 
right  she  may  have  fit  the  enrlieat  possible  aoaent,   ?»nd  it  wo^ild  eeea 
defendant  had  some  inforaistion  regarding  the  inadeou^oy  of  the  prioe, 
the  default  and  reduetion  in  the  sj&oxuat  of  the  aiortgs^ge,  together 
with  the  fact  that  Helen  S,  Barsaann,  who  is  not  a  party  to  this  notion, 
purohaiwd  the  property  for  fl,000,     sod  thr^t  she  w«g  noting  for  the 
plaintiff*     All  these  f^ota  urere  before  the  court  »rhen  the  objeotioaa 
were  filed  by  the  defendant,  and  from  an  examination  of  the  record 
we  find  nothing  which  would  indie'^te  th^t  the  defena?>nt  did  not  hare 
or  should  have  had  the  knowledge  neoesasiiry  to  question  the  approval 
of  the  i3ale»     It  is  to  be  noted  th?it  the  ssle  w^-m  approved  oa 
Moveaber  16,  1936« 

The  Question  now  before  this  oourt  ia  as  to  the  distribu- 
tion ©f  the  prooe^da  of  the  sale  of  the  property  in  question  to  be 
•Rde  upon  the  report  of  the  master  in  ohaneery*     It  is  to  be  borne  in 
aind  th-^it  the  real  estate  «k  s  sold  subject  to  the  encxia^ranee  upon 
the  property  at  the  time  the  deoree  «as  entered.     The  first  trust 
deed  seeuring  the  imyaeat  of  Ca4,0OO,  and  a  second  lien  secured  by 
»  trust  deed  for  the  peyaeat  ©f  |3,000,  the  aaouat  of  such  lies. 
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As  we  hav«  ixidioated,  the  oourt  ia  deereeiag  stile  or<Jered  the 
property  aold  subject  to  theae  liens,  aud  the  deore®  Is  binding  mpon 
the  parties  ia  int^^rest  before  the  omirt. 

The  defendaat  by  hey  petition  eoateads  tto-t  paya^Bta  have 
been  aade  on  th®s«  liens;  th.?,t  the  seoo&d  mortgage  liea  'w&s  mid, 
and   '§00  was  p».ld  on  the  first  aortgage  lien,  whieh  would  red«ee 
thia  mortgage  to   :13,500» 

How,  if  *!(.s  o©nt ended  by  the  defendant  these  payment©  have 
been  aade,  then  of  oourse  the  property  "^--m  Hot  sold  subject  to  the 
aaount  actually  due.     Plaintiff's  contention  is  to  the  effect  that 
admitting  defends?nt»8  allegation  that  the  plaintiff  had  p^id  off  part 
of  the  mortgage  enousabranee  and  then  purchased  th«  property  through 
a  duasa^,  «fcat  loss  did  th«  defendant  suffer*     The  decree  for  a 
partition  and  the  decree  ordering  the  aale  both  provided  that  th« 
plaintiff  have  a,  li«n  on  the  property  for  5^ny  payo^nt  atade  by  the 
plaintiff  on  the  trost  deed  indebtedness,  and  th^.t  he  ^?8  entitled 
to  a  oontrlbution  froa  the  defendant  for  her  proportionate  ghare, 
i«  are  unable  to  agree  with  this  contention,   for  if  the  encu«br«nce 
was  less  then  the  ;^)soant  fixed  by  the  decree  the  plaintiff  imposed 
upon  the  court,  and  ««  doubt  that  the  plaintiff  would  t?ke  the 
position  that  the  aaounta  paid  by  him,  and  whioh  9?ere  kaown  to  hia 
at  the  time  the  decree  wae  entered,  i^ould  be  subject  to  an  allowance 
upon  n  re-referenoe  to  n.  master  in  ehsncery  for  the  purpose  of  making 
a  proper  report  upon  the  distribution  of  the  ?»m©unts  involved  in 
this  litig^^tion.     The  order  is  %fflr«ed» 


9i(t  9t  $^*^.0Me  M9«  ^!^  ^-tKW  !ir(^t9<i#^  dj^t  a#7JU4Mi»  tf>  ^teil^  «9l)«i»  e»94 
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/a  iKi  hftvw  lail09t«4,  tfcM?  oourt  ia  deoreeiag  sale  ordeycd  the 
pTOp«rty  aol4  sub^eot  to  theae  liens «  »wi  the  deoye?  Is  biraliag  upea 
tJae  ^srtifts  la  Interest  befere  the  ^mirt* 

Tbe  defealaat  by  her  petition  soatencls  th  t  pay^eata  hstr* 
be<»a  a';d«  oa  these  liens;   thrt  the  seooad  sortg^ge  liea  was  p^id* 
axkd  1500  israa  p©.i4  aa  the  first  «0Ttgf5.ge  lien,  whl«fli  ir©«id  xe^ce 
this  »drfcg«ge  t©  ?13,500. 

So*»  If  as  oeateaded  by  the  defei^aat  these  pftyawsats  hsvt 
beea  as^ae,  then  of  eotirse  the  property  »?.s  aet  sold  eutoj^ct  te  the 
aao«nt  actually  due.     Pl»iatiff»a  contentioa  is  to  the  effect  thet 
admlttiag  def€ad«?nt»8  ftUeg«ti«a  th?,t  the  plaintiff  h5>d  paid  off  5»yt 
of  the  mortgage  eaoufflbrsaee  aad  then  puroh*sed  the  property  through 
A  dusjay,   ^at  leas  did  the  defeadaat  suffer*     The  deoree  for  ^ 
psirtitioa  aad  the  deeree  ordering  the  sale  both  provided  th^t  the 
plaiatiff  hsvc  a  lien  on  the  property  for  ai^  p^yaeat  aade  by  the 
plaintiff  on  the  tryst  deed  indebtednesa*   and  th-^.t  he  isr^s  entitled 
to  a  ooatributioa  fr©«  the  defendant  for  her  proportionate  shsre, 
We  are  unswle  to  agree  with  this  eonteation,   for  if  the  eaeuabj^noe 
ws^e  lees  th%n  the  ^aount  fixed  by  the  deoree  the  plaintiff  iapoeed 
upon  the  court,  and  we  tioubt  thnt  the  pistlatiff  imuM  take  the 
position  that  the  aaouala  paid  ^  him*  &nd  trhioh  «^re  known  to  iiia 
st  the  time  the  deoree  ime  entered,  would  b«  subject  to  an  alloisTraee 
upon  s.  re-refereaoe  to  n  iB?.@ter  ia  ch»neery  for  the  purpoee  of  sitaktag 
e  proper  report  upon  the  distribution  of  the  saounts  involved  in 
this  litigation.     The  order  i«  %ffir»«d, 
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PIOKSSR  TRU3T  d  SAVINGS  BAM,  a 
oorpor  tion,  as  trustee,  eto«. 
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FEB  2  193£ 

MR.  JUSTICE  HALL  DELIVSRBB  THB  OPINION  OF  THT  QOimT. 

Tills  Is  an  appeal  from  an  order  of  the  Superior  Court  of 
Oook  Gountf,  entered  November  20,  19S6,  confirming  a  Master* s  report 
of  sale  and  distribution,  and  entering  a  deficiency  decree  for  the 
sum  of  |44,339«33,  Prior  thereto  and  on  June  18,  1936,  a  deoree 
of  foreclosure  was  entered  in  the  o«».use,  which  contains  the  following 
recital,  to-wit:  "fhat  if  the  successful  bidder  at  the  sale  shall 
bid  on  behalf  of  or  for  the  benefit  of,  any  oorpor'ation  organized  or 
to  be  organized,  or  any  association  or  trust,  with  the  intention 
that  he  or  it  shall  become  the  owner  of  said  property  or  properties, 
or  any  part  thereof,  or  any  beneficial  interest  therein,  pursuant 
to  any  plan  or  agreement  of  reorg^inizstlon,  or  acquire  and  use  such 
property  in  pursuaaee  of  any  plan  or  agreement  of  reorganization, 
then  such  successful  bidder  shall  state  to  the  Master  in  Chancery 
conducting  the  sale  th^t  he  or  it  is  bidding  pursuant  to  a  plan  or 
agreement  of  reorganization,  and  shall  further  file  ^ith  the  Master 
in  Chancery  a  complete  copy  of  such  plan  or  agreement,  together  with 
a  brief  statement  of  the  notice  theretofore  given,  if  any,  of  such 
plan  or  agreement  of  reorgsnlzation  to  persons  and  corporations 
Interested  in  the  property  herein  involved.  The  Master  in  Chancery 
shall  thereupon  incorporate  in  his  report  of  sale  a  statement  that 
the  purchaser  has  aede  his  bid  pirsuant  to  a  plan  or  agreement  of 
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4?^ii"«e<i#it«?  ico  ■^xmmq  htm  f6  fhm^  'Mi  ^^^  ttrnM  tx  xo  sxi  y-sflir 
tmsi&im  ^fflsita-crsf  #d««fft*si  ifti^^nsflaef  t«f«  «©  jl0«tatf»'t«jfeg  tiijl  «ft 

tt9©««i*S  Ri   TSiii^^lS  *M*  «t#  wtMtB  ££»A&  t»fei&M  Xwleeeooi/s  dow*  naiCf' 

if^jtw  T®if*@^ot   ^tattmSi^T^  It©  a*Xt  ii^i^s  td  mm  »i<»i<|«®»  -«  Ts^fonBifO  ai 
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reorganlfiation,  and  shail  further  Inooxporete  »  copy  of  tlae  plaa  or 
agreement  of  reorganlaation  with  his  report  of  sale«»     This  decree 
al80  recites  that  ao  appearaneea  in  the  foreolosure  suit  were  filed 
by  any  of  the  defendants,  and  th?t  all  were  defaulted. 

Frlor  to  the  entry  of  the  deoree  appealed  froa,  aiMl  on 
October  15,  1936,   Michael  Fashing  filed  ohjeotioa*  to  the  Master's 
report  of  sale.   In  «hioh  he  recites  th^t  he  is  the  owner  of  two 
bonds  secured  by  the  trust  deed  In  cmestloaj  th«jt  it  appears  froa 
the  report  of  the  ifeater  that  the  purehsaer  at  the  aaie  was  not  ft 
real  buyer,  that  such  purchaser  was  the  noaiinee  of  an  alleged  bond- 
holder's protective  oo^aittee,  but  that  no  plan  of  reorganization 
was  ever  submitted  by  this  committee,   althou^  hashing,   through  hie 
attorneys,  had  requested  the  trustee  in  the  trust  deed  to  submit  a 
plan  of  reorganization;  that  he  had  been  inforned  that  no  sueh  plan 
was  ever  adopted,   that  the  sale  of  the  property  for  t8,000«00  is 
fraudulent  and,  therefore,  should  not  receive  the  ^pprov^l  of  the 
court;  thet  the  trustee  proved  up  fees  and  expenses  in  the  sum  of 
#1,735*00,  and  that  such  fees  are  unfair  nnd  unreason^ible;   that 
because  the  Pioneer  frust  *  Savings  Bank  is  the  ooaplalnant  and  also 
a  defendant  in  the  foreclosure  proceeding,  it  acted  in  an  inconsistent 
position,  nnd  thst  there  was  ao  one  to  protect  the  interest  of  the 
bondholders;   that  the  court  is  without  jurisdiction  to  approve  the 
35»ie  coupled  with  the     reorganization  plan;  that  plaintiff,  as 
trustee,  was  in  posaesaion  of  the  pi^perty  and  filed  no  account,   and 
that  before  any  approval  or  confirmation  of  the  s^le,  the  trustee 
should  be  required  to  account,  that  any  moneys  in  the  possession  of 
the  trustee  should  be  applied  on  the  reduction  of  the  debt  and  the 
property  for  any  unpaid  balance,  and  thst  the  purchaser  at  the  smle 
should  be  reoulred  to  file  in  court  the  agreeaent  under  which  "he 
purchased  saoM  and  the  conditions     and  teras  thereof* « 
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lii^it  «is«  *j|Af8  «*?tij-8»oio!iT'«jit  ®iti  Si  em»as%sm^»  off  ;?Mi^  e«#loet  o«X« 

*fe«S^I.5r^-i'«^l)  e»T®it  j:i.«  #«B'jr  la««  ,»rat«sfeafit'^4i'  M*  I'O  t««  ^<* 

,  ikJiiiS  MmP^<^^  t^'i&mi  j^mieitliii^  .^^^i'ttmapQ  siii^  ^  &»##4mhiri!  tvr*  a#ir 

t0  mm  '^^  fi^i  emist^^*  Mam  »ft«t  iptf  hmv&%(s.  ^tssi%t  9A$  ««4^  i^hiuas 

nut  m^^-xm^  ^*  m9it9A^i%»t  tms&iMi  »i  txtti;^  mif  tMi  \misibioiiha&B 

«l£e  »4if  *«  -E^tMsflEMsj  •ift  *j»*f#  %«i»  .««««••■  aii  ijiw  tor  ^tt^qoxq 


from  the  r®o©Td,  w«  gather  th«t  on  thia  asae  d***©,  to-wits 

October  15,  1936,  the  following  proceedings  w«r«  had  before  tbe  Oourt: 

M«7«7  Abr^^aas,  one  of  the  counsel  for  Miehmel  Fashing  in  the  trial 

oourt  and  here,  testified  thnt  he  '♦discovered  th??t  the  sale  took 

place  in  July  of  this  year*;   that  he  aeJced  counsel  for  plaintiff 

whether  "there  was  any  plan  of  reorgRnization  beoatiae  of  the  protrisioae 

Of  the  deoree  pertaining  to  awoh  a  plan,"   and  that  counsel  replied 

thnt  "there  was  no  plan  a«d  the  property  ^«s  not  purchased  under  any 

plan."     This  irsts  all  the  testitaony  offered  or  reoeived*     Mr,  Abraas 

then,  on  behalf  of  his  client,  presented  and  staked  leave  of  court  to 

file,  the  following  petition: 

"Yowr  petitioner,  Michael  Fashing,  respectfully  shoirsJ 
(1)     Th-^t  heretofore  a  complaint  to  foreclose  the  bond  issue 
described  in  the  complaint  ^bs  filed  in  this  cause,   and  that  a 
decree  of  foreoioaure  and  a^le  w^s  entered  June  18,   1936,  as  It 
more  fully  appears  of  record;    (2)     fhat  thereafter  this  petitioner 
received  a  notice  fro®  John  F.  0*Tooie,  Master  In  Chancery,  stating 
in  the  notlee  th-nt  pursuant  to  the  deoree  a  sale  would  be  held  on 
July  15,  1936,  and  th/^t  the  .r»etitioner  as  %  bondholder,  aay  deposit 
his  bonds  for  the  purpose  of  p'?rticlpating  in  the  Sf^le,  and  that 
If  he  will  not  deposit  his  bonds  he  will  only  be  entitled  to  the 
proceeds  of  the   Bnle;    (3)     that   petitioner  is  the  owner  of  bonds 
Hoa,  41  and  53  for  #500«00  each,  which  have  not  been  deposited, 
and  th  t  he  is   inforraed  th?t  a  sale  ^ss  held  on  July  IS,   1936, 
but  that  no  report  of  the   mXe  has  yet  been  filed  in  this  court, 
nor  was  the  aale  ever  confirmed;    (4)     fh-it  x  ioneer  Trust  and  Savings 
Bank,  the  plaintiff  in  the  e?»se,   as  trustee,   was  in  poeseasioa  of 
the  premises  for  aever-«?l  ye^srs,   nM.  collected  the  renta.  Issues 
and  profits  thereof,  but  that  the  proceedings  in  this  cause  do  not 
disclose  any  accounting  for  the  rents,   issues  ^^nd  profits;   that  m 
demand  for  an  acoountlng  wss  made  upon  thi  plaintiff  on  September 
S,  1936,  but  no  ??©counting  Itss  been  given;    (5)     That  petitioner 
has  paid  H,000»00  for  the  bonds   --nd  is  int -^rested  in  the  preailaea 
and  is  entitled  to  an  accounting  from  the  plaintiff,   ^s  trustee, 
for  the  moneys  collected  -^nd  disbursed,   aad  la  also  interested  in 
the  result  of  the  Sf^le;     ??heretofore  petitioner  prays  th^rt  a  rule 
be  entered  xjpon  the  plaintiff  to  file  an  account  of  all  moneys 
received  and  disbursed  from  the  date  the  a?ild  br^nk  commenced 
collecting  rests  out  of  the  premises  until  the  present  tiae,  and 
th5»t  the  MRster  be  resuired  to  file  his  rec^rt,  and  th?»t  le<?ve  be 
given  to  your  petitioner  to  file  objections  thereto,   and  that  the 
matter  m.y  be  set  for  s  hearing  «t  a  short  date  to  be  fixed  by  the 
court," 

The  court  by  order  entered,  denied  counsel  leave  to  file  this  petition. 

Set  appeal  was  taken  fr©a  this  order, 

F&shlng«e  contention  ©n  this  a|>peai  Is  th?^t  the  provision  '^ 

r 
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©f  tbe  decree  dlreoting  tb©  s?'!®  ©f  the  property,   was  violated,   la 
that  tbe  purohs.ser  failed  to  inforat  the  Raster  of  the  tersss  and 
conditions  under  whioh  he  puroh?s8ed  ss  nominee  for  tiae  ooi^ittee, 
and  fgtiled  to  file  a  plan  or  r^greeaient,  and  th«t,  therefore,   the 
deoree  is  wholly  void.     Also,   that  pri©r  to  the  amle,   the  property 
had  heen  «sppr8ised  st  the  aum  of  |35, 000.00,  and  that  the  price  of 
18,500.00  whieh  ^^ns  paid«  waa  unfair. 

As  stated,  the  foreclosure  decree  oontaina  the  provision 
that  "li  the  suooeesful  hidder  at  the  aale  shall  bid  on  behalf  of 
or  for  the  benefit  of,  any  corporation  ©rgsnleed  or  to  be  organized, 
or  @jaf  association  or  trust,  with  the  intention  th.«)<t  he  or  it  shall 
beeooe  the  owner  of  said  property  or  propertic-a,  or  any  pert  thereof, 
or  any  benefloisl   interest  therein,  pursuant  to  any  plan  or-agreemeat 
of  reorganization,   or  acquire  and  u«e  sueh  property  in  pursuance  of 
any  plan  or  ngreeaent  of  r^orgmai ration,  then  such  successful  bidder 
shall  at  !te  to  the  ttAster  in  Chancery  conducting  the  aale  that  he  or 
it  la  bidding  pursuant  to  a  plan  or  Jigreeaent  of  reorgsaization,  and 
shall  further  file  ??ith  the  Master  in  Chancery  a  complete  copy  of  su^ 
plaua  or  agreement,   together  with  a  brief  state-oent  of  the  notice 
theretofore  given,   if  any,  of  such  plan  or  agreement  of  reorganisation 
to  peraone  and  corporations  intereeted  in  the  property  herein 
Involved.     The  Master  In  Ghsncery  shall  thereupon  inoorpornte  in  his 
rsport  of  sale  a  statement  that  the  purchaser  h^s  ssade  hie  bid 
pursuant  to  a,  plan  or  ttgreeaent  of  reorganization,  and  ghall  further 
incorporate  it  copy  of  the  plan  or  agreement  of  reorganlgstlon  with 
his  report  of  sale*** 

The  petitioner  F^shlag,  ^ass  hia  :Aztx  contention  upon  the 
aXalB  tliRt  there  la  a  provision  in  the  decree  irhioh  directs  the 
purchaser  to  inform  the  Master  of  the  terms  and  conditions  under  which 


^l!*r 
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t^?f.-- 


he  purohaaed  aa  nomizted  tot  a  eeamittee  aad  wbloh  direct*  the  pur- 
chaser to  file  the  plan  or  agreement,  and  wbleh  wps  wholly  violated 
by  the  purchaser  at  the  Master's  sale*     There  is  no  such  provision 
la  the  decree,     the  proriaion  is  th'^it  iJl  *^®  auoeessful  bidder 
should  hid  oa  behalf  of  the  persons  mentioned  in  the  decree,  in 
pursuance  ©f  aiqr  plan  of  reorganiatfttion  whi<?h  might  he  hf;d,  that 
then  such  plan  should  he  sul^itted  to  the  oourt,     there  i®  no  pr&- 
Ylelon  in  the  dUGre^  to  the  effect  tbi?t  if  the  bidder  bids  on 
behalf  of  a  bondholder's  protest ive  eoamittee  which  then  had  n®  plsa 
of  reorganisation,  th  t  nevertheless  it  should  be  reiorulred  to  aubjslt 
«  plan.     As  we  view  the  decree,  all   it  intended  wns  that  ^f  a 
reorganization  plan  should  be  agreed  upon,  tbet  then  aueh  plan  should 
be  submitted  to  the  court,     fhere  is  no  showing  th«t  any  plan  of 
reorganlefttlon  w^'^s  oontempl!%ted  or  agreed  upon* 

aoun@el  also  iiuBlst  that  the  prlee  bid  W3S  not  sufficient. 
In  Ohioajco  title  &  Yruat  Co.  v.  Hebln.  361  111,  361,   which  Is  so 
frequently  r-i^ierred  to,  the  Supreme  Oourt  said: 

"Publlo  policy  and  the  inter^-sts  of  debtors  require  that 
stability  be  given  to  Judlcl^il  a-^les,  and  they  ahGull  not  be 
disturbed  unlega  there  has  been  sows  fraud,  mlst-^ke  or  violation 
of  duty  by  the  officer  m?»3ting  the  s:ae  ox  by  the  purohf^ser,  none 
of  whioh  is  shown  here.  Mer«i  insde^uacy  of  wrlee  alone,  l@  not 
c»u®e  for  setting  aside  a.  judicial  «lle,  ^^orden  v.  sayburn.  SIS 
111,   495;   Skakel  v.   Oyoie  Tr^,de  i^ublishing  So..   -537  Id*  48g»« 

49  we  re?id  the  opinion  in  the  aore  reoent  ci?,se  of  St,rt|ff 

▼•   Anderson.  366  111*  486,  we  gather  froa  the  context  that  the  sourl 

still  Intends  th*t  stability  should  be  given  judicial  sales  and 

that  «a  executed  sale  will  not  be  set  aside  for  mere  InadeQuaoy  of 

price,  as  the  b^er  at  such  s^le  has  an  Interest  or  right  In  the 

property;  but  that  where  the  sale  is  subject  to  the  approval  of 

the  oourt,  -  the  officer  conducting  the  sale,  acting  ae  agent  of  the 

court  in  offering  the  property  for  sale,  -  the  highest  bidder  acquires 

no  Interest  or  title  to  the  property  mnd  the  court  may  refuse  to 
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-  ^  -r.-,      -1. 


..-  -  t<'*«foo  lit 


6 

Qonfirm  the  esls  merely  because  of  th«  liisdecmst©  price  for  wbieli 

the  premise©  sre  struck  off.      In  other  ^orda,  under  suola  olroum8tanoe% 

the  ©haneeller  miay.  In  bis  Judleiml  dlsoretioa,  aitfesr  sfflra  or 

refuse  to  affirm  because  of  iaadequaey  of  price.     In  the  instant  case, 

tbe  courts   in  its  dlaorction,   ohose  to  afflra,  sjo.d  in  our  opinion, 

there  w^s  Ho  abuse  of  discretion  In  so  doing* 

It  la  suggested  by  his  counsel  here  that  Fishing  was  and 
Is  a  sieaber  of  the  bondholder's  oommlttee.     He  mn.a  i&ade  a  peirty  to 
the  suit  and  w?.»  defaulted*     After  the  sale,  he  attempted  to 
intervene  and  the  court  denied  his  petition,  and  he  took  no  appeal 
from  this  order*     He  had  allowed  this  property  to  go  to  sale,   as 
provided  by  the  terara  of  the  foreclosure  decree,   to  the  highest  and 
best  bidder  without  app«'  ring  in  the  e«?se,  except  as  stated,      se 
^re  of  the  opinion  thist  hia  contentions  are  without  soerlt,  and  that 
the  deeree  of  the  Superior  Court  should  be,  «»nd  it  Is  affirmed. 


* 

4i&mm0^»^>^'ip  As>im  t^''^&  ,t»lbm^  %Mifi  hi     «%!.<»  iUMi9#ii  tn»  Bmi»i9Tq  »k# 

♦g«il#*  aft  ai  iieJt^3!3:09iJ&  1;«  *ftatfit  ;::  'jt?-4* 
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HARHY   RUSH,  /"  )    f      APi^^L  f|0M 

appellee. 
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AOOtPH   C.    SUDEFSLD,   et   al,,  )  OOOif.  OOBfitT. 

On  Aijp«al  of  ASOLPH  0,   HAmmhO^ 


j^ppellanta.  ) 
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^.  ■  JUStlSI  HALL  SSHViREQ  THS  OFISlOfi  OF  THE  OCHRT* 
On  Oetob«T  SZ,  ItSO,  Riobsrd  Miller  obtained  ^  judgment 
^galnet  Qleaens  Kruse,   la  the  Mtmlelpal  Court  of  Ohioago«  for  tb«  sum 
of  |lt3S3»59.     this  jttdgaent  w?^a  gsslgned  lay  Uiller  to  tla©  plaintiff, 
Hi^rry  misb.     £ni9«  operated  e  roaAiouae  In  Qea  Plalnes*   Xlllnols,   and 
wa»  a  tenant  of  the  defendant.     tJpon  the  judgment  an  execution  was 
Issued,   and  was  by  the  Sheriff  of  Oook  Oounty  leTled  on  certain 
property  of  Krua©,  located  in  the  roadhouse*     Subeequently,  by  a 
writ  of  replevin,  Radefeld,  the  defendant  here,  seized  the  property^ 
Upon  a  trial  of  the  rl^t  of  property  before  >?  Justice  of  i='e;?oe, 
before  whoa  the  replevin  ault  was  pending,   the  oourt  found  the  Issues 
for  aiMih,  the  defendtint  in  that  ault,  and  ordered  the  property 
returned  to  the  Sheriff.     The  judgment  of  the  Juetio©  of  Pcaee  wma 
appealed  to  the  Oiroult  Court  of  Oook  bounty,  and  on  April  16,  19M, 
the  appeal  wr»  dlaalased,  and  a  writ  of  procedendo  was  lasued.     There- 
after, the  Sheriff  dea»?inded  the  return  of  the  property  from  the 
defendant  Hadefeld,  whloh  deaand  Hadefeld  refused,  and  he  thereafter 
oonverted  the  property  to  hla  own  use.     Plaintiff  riuah,  the  assignee 
of  the  judgiMnt  againet  JCruee,  brought  this  suit  in  the  Clrouit 
Court  of  Oook  County  against  Hadefeld,   in  idhloh  it  is  alleged  that 
i^adefeld  had  unlawfully  eonveirted  the  property  to  his  own  use,  njod 
after  a  trial,  a  judgjaent  w«9  entered  in  favor  of  Rush  for  the  sum 
of  |477»00  and  costs*     This    is  an  appeal  fro»  th^t   judgment  by  the 
defendant  -i^defeld. 


h   T  ^^  O  Q 
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*T-  it^  ii>iMss.o  ms  ummum  urn  mifftmt  ,m 

gs;^  Mi  r&t  ^^-gmtiB  %©  ttirs»&  iB^i^Xam  »«tt  ^t^   ,»»!Efs:S  sja««K»lCi  imttt.:^ 
«1.»1t»o  so  >>«Hr«>i\,  x^K^i-'^^'  Ia«®-1«  tll'xa/tt  Wf*  x^  ^Mw  &ftis  «li«iw»M 

-<^^9Cr     ♦&@jyf©®i  »*»w  ^Si^h^o&'xri  la  tilt?*  jss;  Mj?  «&«stt*l««ili  *jBir  l««^«  «rf# 

*rii/-«j^iO  9Ai  iji  #t»8  alit*  tiiaiiw^c*'  4»iMf«i  trnt^a  t&mij^hul  &di  *© 
t-Mdf  if^'^i&UB  «1  *i  fliaiiftf  Ml  ^Mi»t^ismH  $mtm^^-  T*«'«»^  Soot  'to  tiruoQ 

««a  ^i!*  !tol  il««^  ^.<*  **▼«*  1(1  ife»4##tf»  »«w  *«««^l!«r|  .»  ^i^liJ  s  t»#t» 


Radtfeld  does  not  (i«iqr  that  he  unlsfffuily  oonvsTted  certain 
of  tbe  propeirfey  involved  to  Mb  eim  use,  but  insists  tltist  Bush  canaot 
aaiatain  tfeia  action.     Ee  insists  that  the  Sheriff,  uader  th«  oiream- 
atnjsoes,   being  the  oialy  one  entitled  to  the  posgesslom  of  the 
property,   is  the  only  person  who  oan  maintain  thia  suit.     No  Question 
is  raised  aa  to  the  aiBount  of  the  Judgment*     It  is  net  denied  but 
that  the  lien  of  plaintiff  attached  as  soon  .-^.s  the  execution  w»8 
placed  in  the  hands  of  the  sheriff,  and  that  plaintiff's  lien  waa 
tntaot  at  the  time  that  Kadefeld  unlatrfully  took  possession  of  the 
property* 

In  Seeond  lational  B-'^nk  v.  ^iltaert .  174  111,   485,  the 

Stoipreme  Court  said: 

"The  law  it,  th^t  the  lien  of  ^.   judgment  in  the  hands  of 
a  proper  offioer  attaches  to  all  property  whioh  the  debtor  owns, 
or  whioh  he  juay  aoquire  during  the  life  of  the  execution.     The 
lien  attsohea  to  property  s.oquired  by  the  ^udgaient  debtor  at  any 
time  tsrhile  the  execution  is  in  foroe«      (Blatohford  v,  Bovden. 
133  111.  657;  1  Freeman  on  Executions,   see.  197 ♦   shaffner  v. 
Gilaore.  3  W«  &  S»  438. )« 

In  .fearlea  v.  Croah,|.,e..  S8  111.  396,  an  sot  ion  »s©  hr©\ight 
for  the  wrongful  taJclng:  of  a  horse  from  the  possession  ©f  the  plslntiff* 
In  the  trla.1  in  the  Oireuit  Court,  the  Jui^  were  iratruoted  that  If 
the  defends^^t  had  taken  the  horse  from  the  plaintiff •©  posecsslon, 
the  3wry  should  find  the  defendant  guilty,  unless  the  defendant  had 
proved  soae  right  to  the  horse  in  itself,  or  those  who  assisted  in 
euch  taking.     Judgment  vna  entered  In  the  Oiroult  Oourt  for  the 
defendant,  and  on  appeal  to  the  Supreae  Court,  the  Judgment  waa  rever- 
sed, and  the  oourt  said: 

"The  right  of  property  aay  be  in  one  and  the  ri^fat  of 
possession  in  another.     At  the  very  ie?;®t,   the  jury  should  h?vve 
been  told  that  the  defendant,  or  those  under  whoa  he  "Oted, 
should  have  8hoi?n  sfflrm^tlvely  th>t  he  had  «  right  to  the  immediate 
possession,  before  there  oould  he  any  pretense  of  s   justification 
for  taking  the  aare  froia  the  defendant's  possession**, 

ihlle  the  Sheriff  eould  undoubtedly  have  recovered  the 
possession  of  this  property,  we  are  of  the  opinion  th^t  this  f».ot  does 
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not  bsr  th«  piaiatlff  here  froia  reooveriBg  s^ainst  the  defeadAat, 
me  record  shews  beyond  any  ouestioa  tlbiat  the  defendant  ^roxigfully 
converted  to  Ms  owa  use,  ptopertj  upon  whieii  plaintiff  hsd  a  vjilld 
and  enforoable  lien,  and  that  the  eoarersion  w*«  wrongful,     m 
are  of  th«  opinion  that  the  judgatent  of  the  Olrouit  Court  of  Oook 
County  was  correct,   and  it  is,   therefer®,   affirmed. 
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JOYO£-I*ATKXSS  ee^ASY, 

Appellant,  ,         PPg    2   lyjb 

im«    JUSTICE  ^JALI.   MLIVIREO  till  OFINXOM   OF  THE  SODRT* 

fhla  la  aa  apj^al  fr©»  a  judgment  of  the  plaintiff  ngalaet 

defendant,  for  02,901.00,  entered  in  the  itonieipal  Court  of  Ohiomgo, 

fer  rent  alleged  to  b«  due  and  unpaid.     The  action  l«  on  a  irrltten 

lease  dated  February  5,  193S»     On  August  7,  1336,  under  a  p©i?er 

of  attorney  contained  in  the  le^ae,   judgment  ^«s  entered  against  the 

defendant  for  the  amount  mentioned* 

Thereafter,  defendant  filed  «  petition  in  «hloh  it  ia 

alleged  th'^t  in  and  hy  the  terate  of  the  l<?a«e.  It  imn  ttrovlded,   i$ffiong 

other  things,  eie  follows: 

"It  is  understood  and  pgreed  by  the  parties  hereto  thnt 
In  the  event  the  leasee  llquid^tee  and  gioes  out  of  buslnees,  the 
leasee  shs^ll  have  the  right  to  csaoel  this  l«sse  on  the  Isst  day 
of  any  es^lendsr  month  by  giving  to  the  lessor  sixty   (60)  day 
prior  written  notioe.     Hetiee  may  be  sent  to  the  lessor  or  its 
agents  by  U,  a*  Eeglatered  M)%11«<* 


It  is  alao  alleged,   la  aubstsnee,   that  during  the  month  of  February, 
1033,  by  action  duly  taken  by  the  atoekholdere  and  board  of  dlreotore 
of  defendant  corporation,   aaid  oorporation  eae  ordered  ilquldatedj 
thfit  thereupon  said  eorpor»vtion  laaiediately  liquidated  and  vaat  out 
of  buslneea;  l^nt  due  and  proper  notiee  w?s  given  to  plaintiff  ae 
provided  in  said  lease,  canceling  saa®  as  of  May  1,   193@$   thnt  all 
rent  due  to  May  1,  1936,  and  all  other  terate  and  provisions  of  a^sld 
lease,  by  defendant  to  bs  perforjaed,  h^ve  been  perforaedj  that  said 
Judgawnt  by  confession  was  for  rent  for  the  period  froa  May  1,  1936, 
up  to  and  inoludlnc  February  28,  1938,  and  that  3?dd  rental  had  not  yet 
aoorued*     fhe  prayer  of  the  petition  is  to  the  effect  thflt  the  judii^ent 
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be  vacated  and  leave  giv«a  to  defendnRt  to  defend*     The  petition  was 
•worn  to  by  the  seo»«tsry  of  the  defendant  oorporstion.     fhe  couTt 
allowed  the  judgment  to  stand  as  eeeurity  and  granted  3  he-Ting 
on  the  petition* 

Plaintiff's  agent  testified  in  gubstanee  that  the  defsMsnt 
ooeupied  the  preaieee  under  the  leaee^  aM  tbst  some  time  in  k-prtl, 
1936,   it  aoved  ©wt  and  annowEoed  thst  no  farther  r*?nt  would  be  paid| 
tlmt  the  rent  at  that  tiJdMB,  was  paid  up  to  the  end  of  ^prll,  1336, 
and  that  the  asomnt  due  under  the  lease  froa  May  1,  1936,  to  the  end 
©f  the  tera,  i^as  |3,970»00*     On  oroas  examination,  thie  witness 
further  testified  that  prior  to  the  aaUclng  of  the  lease  in  euestion, 
defendant  had  been  a  tenant  of  plaintiff,  under  a  written  le^^se,  that 
when  the  fonaer  lease  expired,  defendant  ©wed  plaintiff  something  over 
15,000,00,  and  th^t  thia  aaount  was  eetti^d  «hen  the  lease  in  guestioa 
waji  exemjted}  that  wteen  the  last  le^^ae  w 'S  executed,   plaintiff  was 
aware  that  defendant  was  in  straitened       eiroumstajQcee,  and  th^^t  he, 
the  witness,  k:new  tb@t  at  this  time,  defendant  whs  selling  one  of  Its 
plants  at  Metropolis,   Illinois,  used  in  the  prooessing  of  timber,   end 
th-^t  the  money  derived  therefroB  was  used  In  settllr^  the  amount  due 
on  the  former  lease}  that  at  that  time,   the  president  of  the  defendant 
corporation  told  this  witness  thst  It  wiss  not  oertaln  i^ether  it  could 
eontimse  in  busiaesi?  for  three  years,  and  thst  he,  the  president, 
s'^.nted  soaiethlng  in  the  lease  to  protect  the  defendant  if  "It  iiouidates 
and  goes  out  of  business;"  that  the  witness  reoelved  a  letter  froa 
defendant  dated  February  88,  1936,   In  and  by  wbl<^  defendant  gave 
plaintiff  notice  of  the  oaneellatlon  of  the  lease,  and  that  therenfter 
defendant  pressured  to  aove  out  of  the  prealses,  nnd  offered  to  plain- 
tiff,  and  plaintiff  purchased,   sone  vf>netlan  blinds  and  a  Treatilator 
that  were  used  in  the  premises,  a^  ths.t  this  witness,  on  behalf  of 
plaintiff,  aooepted  the  keys  to  the  prealses.     This  witness  further 
testified  that  after  receiving  the  letter  referred  to,  he  aisde  a  demad 
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in  irriting  upon  defendant  to  pay  the  rent. 

Tbe  president  of  tut  deftndant  oompany  t<?stifisd  to  the 
effect  that  sua  inir«at©xy  sih©w«d  th«  ss9«t«  of  defsaslsnt  on  Fehrusiy 
6,  1935,   to  be  t3O»0OO«OO,  !?hi©h  did  not  iaolude  asgr  tisaber  lands 
owned  by  defendant;   th^^t  the  oompany  had  aoij^mnts  payable  !%mounting 
to  approxiaately  110, 500. 00.     This  witness  also  su^ltted  n  st^te- 
aent  showing  thn^t  the  defendant,  at  the  date  of  the  stste?asnt,  had 
«  logging  ecjuipaent  valued  nt  1300.00  and  office  equipment  valued  at 
|3,500«00{  th^'t  it  then  otrned  two  iubeidiary  ooapmriies  Jcnown  as  the 
tstkins  vTeosoting  OQmg&txf  and  the  Arrow  f  ranaport^tlon  Compax^; 
that  the  bank  account  of  defendant  then  issounted  t©  t3,165»18,  that 
©f  the  Inventory,   #3,643*00  wti.s  left,  tnd  th«tt  the  aooownts  receivablt 
at  that  tlae   saounted  to  |77,140«56,     He  alec  testified  th«t  at  the 
annual  meeting  of  the  stockholders  of  defendant  company  held  on 
February  15,  1936,  it  ^ae  resolved  thnt  the  officers  of  the  defendant 
company  be  authorized  stad  directed  to  proceed  with  the  liquidation 
of  the  eompany  in  as  orderly  a  manner  as  possible;   that  the  ^ssete 
of  the  defejadsnt  company  consisting  princip»ily  of  timber  l«nds,  be 
sold,  and  that  the  Shioeg©  office  of  defendant  eoatpany  be  diaoontlnued| 
that  the  directors  of  the  comp^SQr  held  ?mother  meeting  on  February 
28,  1936,  t^ere  a  similar  reeoiution  to  th^t  just  recited,  vm« 
adopted*     He  teetlfied  that  the  business  of  the  coaapany  consisted  of 
aupplyiag  railroad  ties  and  tiiriser,  both  treated  and  untre^.ted,   and 
thfit  the  asajor  jmrt  of  the  business  sraa  dealing:  in  tre-^ted  luaber; 
that  the  only   olant  for  treating  ti»ber  o«?ned  by  the  defendant  eompmny, 
w^?9  sold  about   febru^jry  5,  1935,  and  thet  after  that  dste,  the  biisiaees 
of  the  defei^snt  company  was  confined  to  dealing  in  untre-^ted  tiaafcer, 
ai^  thst  it  hsd  done  n©  business  since  M^jreh  1,   1936;   thr>t  the  last 
sale  of  untreated  tlsbar  w=9  mde  soiw  ti«e  in  February,  1936,   thst 
it  had  out  no  tlaiber  since  M>rch  1,  1956,   &nd  th^t  the  sale  made  by 
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(l«f«adaRt  of  its  timber  lands  slnoe  M'^xeh  1,  1936,  have  be«n  s»l#9 
of  Its  asast*;   thi»t  aU  of  the  property  of  the  defend-^nt  had  hem 
offered  for  sale,   aad  th'-t  def®nd»,nt  had  bieen  unpble  to  sell  any  of 
its  properties,  exo«pt  spproximtely  1,S00  acres  eine«  M^rob  1,  iS36, 
»nd  tbst  this  witness  was  the  only  employee  of  tlie  ooapany  ^t  tlie  time 
df  his  giviag  his  testimony.     He  stated  ttet  the  stock  of  the   ffatkins 
Oreosotiag  Oompany  had  been  offered  for  a«le  by  the  offioers  of  th^t 
eoapany,  but  not  by  th«  defeadaat,  and  th?'t  defenvl*»nt  hsd  made  ne 
•ffert  to  sell  the  stook  of  the  ^rrow  Trs^asport^tion  Ooapany,     fhere 
was  offered  ^M  received  in  evidence,  without  objection,  a  statement 
of  the  defendant  oomxmry,  lndio«ting  that  defendant's  asiets  m  ©f 
September  30,  1336,  naounted  to  fipproxiaiately   ;l^40,00a«00« 

Over  defendant's  objection,  teatisaony  '^s.s  s^daiittPd  to  the 
effect  thit  the  Hatki^  areosoting  Oompany  is  n  wholly  oimed  subsidiary 
of  defendant,  and  th.-t  it   is  not  in  active  business;   th«t  the 
defendant  owns  timber  Isads  in  Cnman  and  Mississipoi,   and  th-^t  the 
investsnent  of  defendant  in  the  ^atkins  Oreosotiag  Company  is  included 
in  defendant's  statement;  that  the  4rrow  transport «^t ion  Company  is  a 
wholly  oMBBd  subsidiary  of  the  defendaat,   and  that  its  business  is 
river  transport-tion;  that  at  the  tiae  of  the  hearing,   it   .ns  doing 
nothing,  th-t  it  owned  two  tow  hosts  n.nd  some  property  in  Kentucky, 
and  th  t  the  boats  were  laid  up  because  of  laek  of  business;   that   the 
Arroir  Transportation  Oompany  owns  accounts  reoeiVf?ble   froa  affiliated 
ooapaniea,  and  that  it  stiU  maintains  offices  in  P^^@^,  Kentucky, 
There  iras  offered  and  reeelved  in  evidenoe  a  statement  showing  n.  large 
aiaoujat  of  ss^^ets  belonging  to  the  defend?mt  eoan^^ny,  rhleh  included 
oertain  aooounts  reoeiv^ble,   some  of  tdaieh  trere  st^t^d  to  be  of  doubt- 
ful value.     Further,  over  the  objeotions  of  defendant,  this  witness, 
testified  th.t  the   .Atkins  Oreosotiag  Oomp^^  ^.,  not  engaged  in  aetual 
business  since  Febru.-ry  38,  1936,  and  that  the  Arrow  Ir^nsport^tioa 
aofflpany  h^d  engaged  in  ooc^sloaai  trijw,  but  had  no  regular  business 
or  no  Contracts, 
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The  priaeipsl  question  here  is  the  const ruction  of  ttoe 

following  oiats««  oontalned  in  the  lessslng  oontraot: 

"It   is  understood  and  agreed  by  the  p^.rtiea  hereto  that 
la  the  e^ent  the  lessee  liauidntes  %nd  goes  out  of  business,  the 
lessee  shall  have  the  right  to  oanosl  this  le?se  on  the  last  day 
of  any  calend?'r  month  by  giving  to  the  lessor  sixty   (60)  daye 
prior  written  notice*     isotice  m.y  be  sent  to  the  lessor  or  its 
agents  by  tJ.   S,   Registered  Mail," 

Etofendant  ineists  th-t  the  evidenoe  shows  thst  the  eonditloa 
anticipated  by  this  olauiae  had  been  reached,  and  that,  therefore, 
defend&nt  had  the  right,  under  its  contract  with  plaintiff,   to 
declare  the  le??.3e  at  an  end. 

Both  ce\mseX  have  cited  numerous  suthoritiea  on  the  queetion 
ss  to  the  definition  to  be  given  the  tsra  ^licuidntes",  ^hen  ^.s  a 
matter  of  f  ot,   the  guegtion  to  be  determined  is  the  meaning  of  the 
words,  '^in  the  event  the  lessee  llfnidates   5nd  goes  out  of  bueineas** 
contained  in  thi«  le^^^.aing  oontraot.     Ihlle  tbe  president  of  the 
defendant  oompiany  etsted  that  the  defendi^nt  h«d  done  no  business  since 
H'^rch  1,   1936,  he   follows  thia  statement  w^ith  another  to  the  effect 
that  sales  aade  by  defendant  of  its  timber  l^nda  ainee  M*?rch  1,  1936, 
have  been  s^les  of  its  assets;   thst  all  property  of  defendant  had  been 
offered  for  aale,   and  th-st  defendant  had  been  '^ble  t©  sell  none  of  ita 
property  other  than  that  shown  in  plaintiff's  statement   (Exhibit  0) 
since  M^roh  1,  1938,     Thia  statement   (Sxhibit  0)  shovs  that  of  1174 
acre®  of  timber  land  in  Hardin  County,  Tennessee,  owned  by  defendant 
company  on  February  5,  1935,  all  had  been  sold  except  840  acres;   that 
of  1071  j'crea  of  timber  land  in  Cheater  Oounty,  Tennessee,  owned  by 
defendant  on  ijebru&ry  5,  1935,  the  entire  tract  has  been  sold,  nn& 
th"t  of  3,455  aorea  in  Hsrdia  Gounty,  Teaneaeee,  *i;ll  but  1900  aoree 
haa  been  sold* 

Defendant  insist  a  thst  nothing;  but  ra^  tiaber  was  being  sold 
at  the  time  defendsat  aought  t©  give  notice  of  csnoellatioa  of  the 
le»*ee  and  aubaciuent  thereto,  and  that  ujaless  treated  tiaber  ws?s 
being  aold  at  th  t  time,   that  the  defendant  coapany  ws  in  process 


soul®  aa«wi»£a§f  ©rfi  stw&i^  l?!S«i  tf'^.«l»rel;«fe  ^f  tMt  h^ifMihi  .^fBBM^KMl  #«:iif«tl<i^ 
i^i  -kS  i^imm  mmkn  ®feB,^X  «ik}fiti^#  »it  t^;  taafcu^t*!*  ttf  «*»««  i»X«>  tMM» 

^:.-  ms*  r&tSmlt  b^ttmf  m^lm  *.?ifJJ  M«  ^,#f«ir«»^  ta^ntp^n^m  ba»  »t^aX 


6 

of  liquid?»tlon,  ^^s  net  in  buslaesa,   smd,  therefore,  ksd  the  ri^t  to 

caneel  the  l^^-se*     the  leeord  ^eeas  to  IMlODte  that  th«  only  plant 

whieh  it  had  operated  for  tre^tlag  tiasbei  for  the  mejfelng  of  railroad 

ties,  which  ae@tts  to  hare  been,  the  larger  portion  of  defendant's 

shortly 
business/prior  to  the  making  of  the  lease  in  question,  hs-d  been  sold 

prior  to  the  date  of     this         leMse,     Fro®  the  testiaiony  of  defendant's 

president,   it  seeaw  clear  th«t  defendant  r»e  eng'^e:ed  in  the  same  sort 

of  business  at  the  date  of  the  cancellation  of  the  Isaee  as  that  in 

whioh  it  w«8  engr:?ged  at  the  date  of  its  exeoution,  ^jsA  that  the  only 

buainesa  oontempl^-ted  when  this  last  lease  wss  executed,  was  exactly 

the  sort  of  business  it  has  been  engaged  in  during  all  the  period  froa 

the  execution  of  the  l^st  lease  up  to  and  ineluding  the  date  of 

oaaoellation,  and  einee« 

Defend^^nt  insists  thnt  beesuse  plaintiff  aooepted  the  keys 

for  the  premises,   and  purchased  a  few  of  defendant's   furnishings,   thst 

it  i3  estopped  to  deay  cancellation  of  the  lease,     fhie  question  ^ns 

not  raised  in  the  petition  and  affids^Tit  filed  bf  defendant,  but 

whether  it  wnM  or  not,  we  are  of  the  opinion  that  there  is  no  awtrit 

in  the  contention.     The  judgaeat  of  the  Municipal  Court  of  Chicago  la 

affirmed. 

AnimmB* 

HSBll.,   P.J.   AMO  OESIS  E,    StIUI?A8,   J.   OGSOOR. 
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%  tMft  apixsal*  def«ad.-«iBt  se#fea  the  t«v«3*««.1  9f  a  Je%a®at 
®at«re€i  agaiaat  1%  upoa  tht  Terdiot  <sf  «  ;Jury  la  the  3£«nlot|i-al  0<mr-| 
of  Ohl©flf^,  fer  the  auat  of  'ISOO»!:X)  and  e©sts  of  suit.  TlJ«  «oti©o  la 
bTcmght  i:qr  ^mrm  Tutt©,  as  sdalnlstfcjtjrtJi  of  th/ts  ^^t ■■■■■%»  ©f  /Lriaeat 

6a  S'JTOis  as,  1935,   tTim^t  Miliar  «Jlp3«4  an  applleatlo©  fot 
ta9«,ran®e  in  tfe«  laauatiriaX  d«psrt?gt»t  of  tfei«  'fi«f#Mamt  ®Offlpft.ay. 
Aaftag  6tli«r  pyovl^ioaa  oo-ataiaM  !»  tfe*  -%pi>lioe-tlon,   la  tbe  folioi^li^-j 

aad  e©Kpi«t«,  *n#  I  afree  tbp.t  ajay  i»la?©pT«sent«tisjiJ«  »&sll 
yfis^ey  tli«  ?-oiley  Toid,  »ii-'i  fh^t  the  /oiioy  «h^.ll  not  "b*  'blHd.lag 
np&n  the  Oomv^ny  tanleaa,  upon  lt«  i3»t?^,   I   (tbe  ?ropo3e<l  insfured 
if  uBdstr  ag«  14  yt-^rs,  6  soRt'hs)   atoll   b«  '^^ItTt  ^nd   In  aownd 
htslth.  *♦ 

lf.l>cm  tlj«  algfilag  ©f  this  ^riplleatloia,  the  ag«at  of  %m  d^fusadsmt 

for  eighty   cents 
©OHapany  iasMM  a  r«o®l|?t/te»  Mlll«yt  bet-^lug  t'b«  •ass.wt  <l.nt«  as  tfe® 

i?.g»pli««tioB.  •rsfffyyetl  t©,  whioh,#  mm&j^  ©tfe®r  py©vlsl0ft«,  ©out. sin®  tli® 

folloirlisg: 

"S©  •Utilgmtloa  is  iRmsr^ed  toy  tli«  Oo^sny  by  r<?a«©a  ef 

euoli  aD,>Iio-tleia  or  deposit  ualfts®  %  i>©llsy  b«  Issued  5n4  viisiftag 
«.*  the  d-t«-  of  sweh  pfciioy  th«  ilf©  proposed  fee  in  aocnd  health; 
eit««pt  thsst   (1)  If  th©    iepoalt  ts  ©f  a®t  l^ss  thin  fowr  wtekly 
pifftMluffls  <or  foy  oae  !»E>nthly   pTfifSBlwrn,   If  th«  ^sprllo:  tloa  l»  f©r 
«  «©nthly  prealisa  polleyi,)  »nd  (3)  If  tb©  life  prot^oaedi  wns  in 
good  fa«mltJi  on  the  <1-«t«  of  this  i^enlpt,  -"und   (!!-)  if  th«  -ippll- 
«?*tioa  la  nppTo-^^d  «t  th*'  iio«©  Offlo«  In  Sffl'^  York.,  then,  should 
<ii»atli  ©f  peyaoa  ©«  wh©«e  iif#  l)a»uT«,a««  #^,ss  spelled  f«r  Q©«ur 
prl&y  t©  %he  Issiae  of  the  polloy  but  ritbln  eig^i 
dat«  of  mk@k  ftppiio-^tloa,  the  C©«ftr4iay,  wlii,  up«a  sttfTftader  ®f 
this  r«©®lpt,   'p^f  gyioh  08so«at  aa  weald  tew  l>««ii  dm*  Mud«r 
tli«  ijoil^.  If  issued, » 


%imtit 


T<^  ml0^9il^qii  m  k^^»  tt^tli^  #»«««t  ^fS^l  ^m  ttotm  «.v 


at  . 


<»»: 


lif  -i 


"■■  »i-  ;^' 


It  Is   5-daltted  tia-^  no  iooilcy  »"^s  fever  deilvprel  to  Mlil«T, 
&«t  It  is  olal«*<l  bjr  pialatlff  tUst  at  tht  tim  of  his  d«=>«ith,  aa 
At^rlX  IS,  1935,  the  poiley  hed  b««B  is8ii«?'4,  aoS  th^t,   therefore,   th^ 
Coops uy  la  llatele. 

T%«  reoert  IndiOBtea  tfest  sri©T  t©  tlie  tylal,  ?>Xslntlff  feii4 
gi7«tt  aotl0e  to  the  ^iefe»daiit  to  pT©i\a«?e  tfet  f#ll«y,  wfeloJi  piaijatiff 
ol^ims  had  toe«»  Istued,  amd  t'Ji«t  ^bemt  8®v«abey  13,  103S,  plalatlff^t 
sttoraey  reeelved  froa  the  fttt©raejrs  for  th«  4«f€Bd»nt  e^apauy  * 
If lt«r,  whloh  ;@«4s.   In  i^ftrt,  i»s  feXloiirss 

"^ppieaeating  eur  l«tter  t$  yms  of  toiay,  «r«  sre  enelosi&g 

b«r»with  s  photostntlo  copy  ©f  tfe*  ^.il«ged  policy  Involved 
together  wltb  ^  copy  of  the  ncplietioa  for  your  files.* 

T1»e  oei:^  referred  te  ia  tfei  letter  »«a  ^<fe*itt«d  in 

evidence,  ^od  is,   la  ptrt,  oie  follovs: 

*'ia  ssonaideTation  of  the  ps.y«eat  ©f  the  prealtsm  atsted  ia 
the  schedule  on  the   fourth  sage  hereof,  ©n  or  before  ©$,eh  Monday 
uatil  twenty  full  yesre*   preaiume  hRve  h«en  paid,  or  wntil  the 
prior  de^th  ©f  th«  Insure;!,  H«freby  Agreet,  subject  t®  the  ees- 
ditione  belo^  nad  on  the  seeond  p^jge  hereof,  e«t5h  of  irhich  is 
hereby  ai%de  s  i»rt  of  this  aontraet  ?.ad  bindisg  c-n  every  pereoa 
eatitled  to  elsis  hereunder,  to  pay  npQR  reoeipt  of  proofs  of 
the  desith  of  the  I«srur®d  a^le   la  the  saasner,  to  the  extent  and 
upoB  the  hinaks   r^ssuirpd  herein,  aad  uron  svir  ender  of  this 
Foliey  sad  evideaee  of  preisiua  payaeat  hereuader,  fw©  Hyndred  %»d 
Fifty  iSoiiers  to  the  executor  or  ^daiaistrstor  ©f  the  laeured, 
ualess  paysaent  he  roade  \iader  the  orevisioas  of  the  aeart  sticeeediag 
peragr^sph. 

The  Qoapmny  ai?ty  isake  any  jmysent  or  g'rtat  ^ny  aoa- forfeiture 
privilege  provided  herein  to  the  ineured,  husOsiad  or  wife,  or 
Any  rei^ttive  hy  hlood  or  ooneeptioa  by  ^'rrla,i.re  of  the  Insured,  &t 
to  eigr  6th*?r  peraoa  ap|>«sr-^riaf  to  nrxld  Q&mpsny  to  he  ecmitahly 
eatitled  to  the  ^nm  hy  rersoa  of  hmving  Iweurred  expeiise  oa  behalf 
©f  the  Insured,   or  for  bis  or  her  burial,   nnd  tJse  preduotloa  of  * 
receipt  glgaed  by  any  of  auoh   pei-soas,   or  of  other  proof  of  such 
peyaeat  or  gr?sat  of  suoh  privilege  t©  any  of  them,   shall  be  ©oa- 
olusive  ovidease  that  all  olaims  unier  this  / oliey  have  beea 
satisfied* 

The  Oonditions,  the  Privileges  aad  Cenees^ions  to  Policy- 
holders,  the  ichedule  oa  th«   foyrth  ]>age  het^eof,   »ad  say  eaiorse- 
seat  either  prill*  ed  or  s^rlttea  by  the  Soapmay,   on  this  or  aay  of 
the  pages  foiiowiag  ?<re  a  part  of  tads  cantr^iot  ©s  fully  as  if 
recited  over  the  sipistures  heir«^to  affixed* 

la  vjitaesa  thereof,   the  s^vid  M-C'tropolitfla  Life  Insur^at^ 
C©«p?-«y  h«9,  by  it®  Preside**  •'ad  Seeret^ry,  aigaed  aad  dsliversd 
this  Foiioy  ea  the  d«ste  of  issue  hereof  et-^t'-^d  ia  the  Schedule 
©a  the   fourth  i^ge* 


%m<»£Si»%  m  t#t«s^  si  ««%«»%  4elii«  ««*#4ftJ^ 


S»^dlt^     eu^     4ttSa«|,  Hi     ,«Jt    i^P      4,:.'?^  ?;-iV 


!-a  «)ii»M|  tii   tis«)«'' 


iSfc^ii   #V^S*i.    XQl^ii  .    ^.ii; 


•&;;'jKflf.t 


ti    »«    Ki.^' 


^Sii 


lli^lt  tiff,   ..p&D* 

f^rtoiua  P?5ffsbie  for  W  fftsyg  Ottly 

Jnaursnce  Fay.^ble  -s-t  m^..%h  t^tily 
Oittribwtl&»  of  Surplus  Annusllf 
(i«e  3#eond  page) 

Ag««  16  t©  54 

»•   0.   fleteli^jr,  F.  I.  S^k*!", 

*   *  *  If,    (1)  %h.€  Innxittd  i-?  n©t  tllire  qt  Is  s©t  ia 
sovRd  health  oa  ths«f  ;.ut«  sf  issue  h«?«of}   or  if  (:?)  'before  th« 
dfste  of  l8^m«  hereof,   th®  insured  h?i.8  b^^n  rpjected  for  in@ur»}.ii9e 
by  tiais  o?  Igr  '^ny  otbisir  ^soa;  say,  ®©oi«ty  or  »9«©<5istioR,  or  >i«?s, 
%ltkia  tw©  yt5f.rs  b»f©r«-  th«   dif^te  ©f  IS'S^a®  hereof,  bis«n  !>-tt«>n(S«<! 
by  »  pijysieiaa  foT  any  £»«rlou«  (ttaei'iis*  ©r  e©?«pi?5iiiit,  or,  ij«for» 
g?»K.lA  dst©  of  Issut,  bss  ,ted  ,s,ny  j:ailasoB.ary  dls€*^:S€,  of  oJiTonie 
br^onofeitlg  ojr  oaaeer,  @ir  Aissat©  ©f  flit  ae^frl,  llvtf,  or  kiteeyt, 
uale*a  auQli  rajeotion,  i8«41oa.l  »tt«»tl©B  or  jsy^vious  dflae?s.se  is 
9P«reiflo»lly  yeeits^d  in  the  » apace  for  lR«^ors!«m«nts*   on  tht 
fo\irtfe  pagis   in  a  waiver  by  tfe®  Gomrsany;   or   if  (3)   ?iBy  Pol  ley 
on  th«  lif«  of  tht  lneair«d  laereundl^T  hn^  ij«©n  prsTloualy  lasBiedi 
by  thia  Ooaaj^aay   ?!,ad  Is  in  foroe  .^.t  the  ist©  of  l8«ju»  kftrtof, 
ualtfs*  tlie  »ua»b«r  of  suofe  piri^jr  f^ollcy  hns  b«en  endoTf«d  toy  tb« 
8©«i,P8,iay  ia  th«  •sp^iee  for  s:ndo,ri»eaB«fistt*  on  %M  tenrth  iv^ge 
h«irc»0f  (it  being  expr«»«Xy  »,gr®«d  th^t  the  Ooffl?>s!.fi^  tteil'not,  la 
ttoe  8«.&»tn0«  ©f  sijeii  «Bda»rs«s®«»t,  ^e  s^Mawtii  ©r  held  %#  feaow  ox  to 
Jisve  knovm  th«  ««l«t<?Bos  ©f  auola  priQt  f'elley,  ?.nd  fh^t  tii« 
isajjiwnoc  of  tfals  Fellsy  8fe%il  not  be  daesed  "i  w^^iTei*  af  s\ioh.  l^j-at 
a8entlo»ed  oon^itlon),  thea,   la  aay  »u«te  o^se,   the  Ooa5!>Any  assy 
deol^rc  this  i^-oiioy  void  %nA  tb«  liateiilty  of  the  O^mmny  la  th* 
©%Qe  of  may  euoh  4«el«*irntlon  or  in  the  «5®«  of  any  <jlalffl  uader 
tbi«  PsllQy,  ahaiX  be  iiaited  to  tto©  T-stura  ©f  ©realiai  s^stld  ^n 
the  .%ii«y,  ©xeept  is  tte  m^m  &t  trm^,  la  ^M^ln  mm  fdl 
pi'taslum*  will  bt  f©rf«lt«d  to  tli«  0€»®p^.my,» 

t&«  G<S)pf  also  0oat«lR«  tM  sts,t«a«at  tn^t  "u-pon  reoelpt  ®f  4ue  fseoefi 

t&»t  lasrur«d  *  •  •  ha*  9utttmla«^,  after  %h»  dste  ©f  Ismvm  ©f  this 

^olloy,  bodily  lajisrl^a,  solely  tkyougfe  extfrnal,  violent  and 

8.®Gid®nt!*l  «@atBs,  Tesuitlag  dir^otly  and  lEd«>p«Bd»ii1ltly  ©f  all  otb«t 
oatt»®s.   In  t'fe«  do«5.tli  of  tb®  la«mr®d.  yltlbln  niSMSty  aaya  ft&sk  tlie  datt 
of  »»ch  toodlly  iBjurlea,  tnd  «rlili«  tlile  iioUoy  la  in  full  fore«  and 
©ffoot  snd  irhll«  ttiRr«  l«  m  ^tmlt  in  tfeo  p«y9i«nt  of  pir«»im«  b«yond 
tho  gxme  period,   tli«  ooapmagr  will  laay,   la  siSdHtloa  to  *i^  otfetT  attams 
dti«  wador  this  policy,  ».ad  atifejeot  t©  tJi«  'pTOvl«loa«  of  this  poiloy, 
ma  Aooldeati^l  ooatb  itneflt  tqu^l  to  the  s5-«oi>nt  of  lastitT^aee  stlpul^tsd 
la  tlio  oohodulo,*     ftM  sefeodule  pefarrod  to  provides  for  the  pay««at 
of  laiO.OO  la«ur«no8  in  oa.«®  of  des^th,   so  th-t  if  tUsrt  la  may 


mi  . 


f 
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mnifs  im  ei  :fe*^i«ta?  «rfl  (i)  -^lit  •  ♦  * 
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liability  ^r«#  ttoe  noeunt  wMeh  plaintiff  ia  e&tltl«4  to  r«r©ov®r  ig 
ISOO.OO*     fh«  b«tt«fl0larf  nawe^  in  th«  poiioy  is  thm  piaiatiff  imA 
^dainistrali'ix. 

Oa  Afttl  4,  iSSS,  th©  ins^iired  was  (seriously  laju^ed  la 
s  holdup*  wf'S  tPikeii  to  nt  boapltai,  aM  dl«d  from  th«  injuries  reoeived 
aa  Apfil  IS.  i935.     It  is  defe«s!%nt'a  eoateatlaa  thi^t  aot  ©nly  did 
it  jwrer  iseus  ®  peXiey  @f  l?i««r«ne»  to  plaintiff •§  iatf?«t«^t«,  b\it 
t%%t  the  m^pliejitiea  »'i8  s-f^jettftd. 

Cl-SJFs.  tttTr<»,  tftE«  plslatiff,  testifitd,  la  aubatftao*,   th?;.t 
sfee  it  tilt  dsushter  ©f  th«  Insured;   tla^.t  a^«  wttjs  Boqusiaked  with  a 
as»a  Ba«»d  f»?|jiB  of  tbe  M,«tTOPollt%a  Life  Z&sur?.ao«  Oomp»-Bf ,   aad 
tliat  sbft  h»d  a  rJoav©rti«iti©B  wit&  Xarpia  fiv«  4aya  tiBfor«  fe#r  father's 
dei^th,  ^hlcfe  &ceurr«d  ©a  4pril  13,  1935;  t&et  If^rpia  ©aase  to  the 
h0u»«  saS  d«iiircred  aoiM  ©ther  poiiei««  ta  t^  i?itn««3,  ^ad  th«t  the 
w^itasas  th«a  asked  wh«f«  her  fsthey's  pdiley  wag,  »ad  feh^^t  Karpia 
said  to  her  thf^t  tfe«  p^liey  oould  aot  fe«  delirtTed  vatii  h«y  ff'.th«3p 
had  l«ft  the  hoat^it^lj  th^;t  K^ypia  did  aet  iay  t®  th«  witaess  th«.t 
he  had  th«   p^li&f  i?ith  hia*   tawt  tfest  fe€  did  say,  '•I  will  deliver  - 
I  will  g:iv€  your  f  thep  th«  p«licy  after  h«  eeaess  &ut  of  the  hoapit^il*, 
aad  thet  there  wriS  aothiag  further  ssld  about'  th«  aistter  »%  ths.t 
tiac,   aad  th^t  h«,  K^rpia,  thea  tead«rdd  to  th«  viti^is^  eighty  oeats 
whioh  hsd  ba0a  imXd  hy  th®  iaaur#d  oa  thu   poliey  »t  the  tiae  he 
sigaed  the  a^plio^jtioB,  wkioh  the  wttaeas  T«ft»ed  t©  s*eoept. 

<f>athQi^  Tuyra,   the  haeh^ad  ©f  the  plaintiff,   t««tined  to 
the  effeot  that  he  had  a  eanyereatioa  with  C%irp>ia,  the  a.geat  of  the 
eaapaiqr,  shout  the  ea^of  April,  193Sj  thi%t  he,  K^raia,  had  the  eighty 
o«ata  which  hsd  heea  paid  oa  the  p©Hoy,  ^sA  s?-ld  th-'*t  he  irauld 
retura  the  auMMty  if  h«  raeelred  t  reeeipt  for  it,  ehioh  offer  the 
ritaess  deeliaed* 

Oharlea  Miller,  a  soa  of  the  deoedeat,  testified  to  the 


*     ^0t  V 


ft*».»i&  tt^l«   JRSSjfitfi  ■ 


if«9  «/<7AAiI»>«'W 


..^  *-* 


<s@id  th'^t  h9  w««  %11  rlglit.     H«  did  not  (iteaQrlide  this  doctor  about 
^hieh  {M»  t«8tlfi€^»  noir  did  jg^e  giir«  hiR  sasue*     Qluth^  Tupto,  tha 
sl&uglit*T  syad  piaiatiff  ii«rft,  testified  %^»t  tli«  eic%i»i»»tl©ii  took 
pl»o«  ©a  tli«  $tb  oar  7tb  of  April,  1935,     ah©  deaaribed  tliia   ioetor, 
but  did  not  SMflW  tills* 

&m.  3p«)mttai,  f®?  pitimtlff^,  0#©rf«  St.  ri«yfe#  it  stept^ni  of 
I*»««t  Miller,   mn.M  9ali«<i  as  »  'wltaese,  aad  tfatlflM  %«  follow®, 
n.9  sbowa  by  tfet  afestrsetj 

'OH  April  6,  19S5,     I  lift  the  T«siri«a©«  there,  I  don't 
teoall  rhat  tta»  sddress  **•»  th«T«  «?here   sy   step*4i?:4  liv«d*   I 
s%s  on  ay  ^8.y  t©  th«  at©T«  and.  I  set  »fcr»  iC«Tpln.     K«  w^a  th«  ag«at 
of  tUe  inaursnet  9Qm^,x3isr»     fh#  Mutual  tlf«« 

Mr.  Sethsteini    («tt©jm«y  for  gilaintlff)  fhi-t  lB-at2r«),ne« 

Mr*  lelAht     I  objeet*     He  h%8  an0»#7«d  th«  s^-tttstlon* 

Th«  C@Qrtt     00  ft-he^d, 

&t,  Hotbattini     ?#»a  fee  th«  agent  cif  the  itettssil  ©y 
M.etropolltftnT 

•Tli«  *itn«9«s   ¥et'P©pollt%n* 

ffe«  Oourti     Ofe,  no,   you  nnn't  l«ad  hia. 

T}i«  aitnsasj     1  sa  not  mure  whs.t  ©©sBp^ny  Is*  t%»  *geat  for* 
I  had  m  oonireri^tlsa  wltii  fel«.     1  h'^^d  s«en  Isia  -^t  tfe«  Imwte  »«vtml 
tl«»»  Ijrat  to  talk  to  IHm  pey«0naily  «  I  a®  %tfrald  I  ©®uldn»t 
deaoribff  lila.  It  toa®  b§®a,  «o  long  ansl  I  fen7«nH  seen  him.  alaoM, 
Hl«  i&nmoi  18  O^Tp^nter  or  Isypln,   s®!s«thl»g-  llJte  tfa*^t. 

I  hmvs  a^®n  p©ll9i«»  on  IjIb  Ilf«  wltfe  the  ietyopoilt^B, 
t%i«  Ijist  tl^  I  tt9.?r  a  polley  s»as  i3o£«tlmt  9.go« 

i^r»  Kothateins     S©  yow  itnoir  ^«t  ©ompany  n©»  this  Mr.  larpia 
r»9ir««eated7 

Mt«   '«l»h:  I  dbjedt, 

tfee  Oewxt:     Obi#©tioa  ©v«'rrtil«d. 

The  iltRftssi     fli«  ^s.a«»rleRa  I-^tlensl* 

Mr,  siwtbsttlm   I  d©B»t  hear  ymi* 

Tlic  feitaesaj  'M«trap©iit«n  Life  Insur=*ao«  Soarmny,     I  li«d 
a  oonT«r8?.tion  witii  iila.     It  took  piae©  rlg&t  aeroas  tt»e  »tr«et 
from  our  &©««,  Mr.  Miilfr»s  ho®«,  *t  the  tl»e,     I  wt®  ©a  my  mnj 
out,     I  tpsaa't  living  th«T©,  I  stnytd  there  at  nlgHt,     On  i*prll 
bth  I  iB«t  M-?»  Ki?-irpln  0utsld«  th»  hoaw  and  li«  'iisld,   'Is  sr,   filler 
Ho«et«     Ht  sftid,   *1  have  iji.«  i>oiloy#»     And  1  .«?f«,   ««©,  aad  ItnH 
fe.o^a»«*«   I  mf9,   *He  »%,»  imtt.»     And  M  s^yri,   •■.fell,  tiien  I  will  not 
b®  fibie  to  l«'-vv«  the  poUoy**     I  mje,*miX,  ym  etould  take  it 
Ofer  to  ay  slater  and  l«#v«  it  there, •     And  h»  apys,    *Mo,   1  -^a  not 
all©w«d  to  do  that".     That  mm  all  th  t  ^s  mid,   «tBd  I  w«nt  on 
mr  'ray.     fii«  alate*  I  tefST  t®  Is  .fy^,    Tuyro,   th«  plaintiff.     That 
1»  aU  1  knosr  «bout  this  a»tter.« 
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Fi!iliitlff*«  oialu  is  pxlBOipaiiy  pr«dle?ited  upen  th« 
@vld«ae«i  of  this  i^itnass* 

Unx  K^TpM&0  the  agent  f©»  the  ia«ura»e«  o©«p%ay,  ttstlflod 
t©  the  «ff«©t  that  h«  knew  the  iasmred  ia  hla  Xlfetlaie,  aad  t«.w  bin 
sign  th«  ap|3llo?.tl»n  for  insursnee  heretefor®  referred  to  sa  tht 
&nte  tifeioh  th«  appiie^stiftti  h«a.ys«     fhla  witstas  r^lm  %m»%tti@4  fehmt 
hs  ttnvet  hail  »ii^  pslley  ©f  iautirwaus  th-'t  h^\d  been  isswed  to  ililtr 
ia  hit  p9S8«did. #!!.,  ajid.  th^.t  there  wi^^9  im^t  any  m^ah  policy  issued, 
§»d  th«t  he  aever  toli  any  of  %he  ejeahera  ©f  the  Miller  faaily  th-«t 
h«9  the  wltDSa^a  had  In  his  pG93«@siofi  ^   policy  to  he  <i«IlYeTedi  to 
th«  insured;  th  t  he  saw  ut»  Mllleir's  i*«ghteT  shout  *  »octth  after 
the  ap;Al055ti&a  irss  irrltten,  aad  notified  her  of  this   faot  th^^t  the 
tipplio^tion  had  he»B  reject*^-!;  ths5t  he  ?>tttaipted  to  tender  the  eighty 
cents  to  hOT  and  that  she  would  not  tooept  it,  and  that  ^t  no  tiae 
did  he  ireoelve  s.  release  fTO»  enyoae  in  the  Miller  f»«lly.     This 
wltne«s  «lao  testified  thnt  he  aerey  had  «.By  ^iootor  go  to  the  inaiared 
to  anlte  un  exaala^tioa.     Plaintiff  offered,  ai^  there  %^m  reeelved 
In  evldenoe,  a  photostntio  oofjy  of  the  original  «.ppilentlon  exeouted 
hy  Ernest  filler,  the  ineured* 

Xhe  sales  »«.Hag«r  of  the  defftndsat  Qo«an84sy  testified  to 
th«  effeet  th«t  oertslo  marks  on  thle  l;%8t  petitioned  doeu.i3«nt  indie?-- ted 
that  the  appllftatloa  hs-d  heen  rejeoted,  n,nA  thf:t  he,   tb«  witness,   as 
maager  of  the  i«ai?adale  dlatrlot  of  the  li*tr©|>olitan  tlfe  Insaranee 
OoapAny,  reoelved  notice  of  the  rejeotion  froa  the  ho«e  offlse,  and 
that  no  poli«qr  wnM  ever  isaued  on  the  appliootlon,     on  oroae  ejtsalxa- 
tlon,  he  testified  to  the  effeot  th^t  the  ineured  m.is  not  in  good 
health  fit  the  ti»e  the  applies tion  i?rs  elgned,  and  thftt  tn  exaalnstio© 
w«!L»  Teo«est<*d  by  the  eoap^ny,  th-^t  the  ?%geHt  of  the  soaBptrqr  ^•''*s 
iQstruoted  to  ifiske  an  e^pointaent  for  ^n  examination  of  the  apullo's.nt, 
and  that  his,  the    igent's,   Infomatlon  on  the  eubjeet  on  hie  return 
to  the  of  floe  w%s  th-^t  the  sij^pliomnt  iraa  slolc  ia  a  hoepltal;   that  he. 
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th«  wittiest,  n.^lm%A  tfe«  li©me  offio«  t©  tliftt  eff«9t  nmA  r«««iT«(i 
notice  of  the  r®3eetlc»B  r^f^rred  to,     a®  ai««  t®«tl.fie4  tfe^t  if  tte#r« 
«ti«  a  doctor  at  the  ajspXlesat's  h&me  vrior  t©  tli«  tl«e  Tet^rre^i  te^ 
^e6]fe  doetor  w^u  aot  aent  there  ^  tfefi  «©©|jma^,  snci  tli-*t  !»«  ?«eelved 
th«  rejftetios  sfboiat  two  oy  t&sre®  ?Ja-y9  l^te-y,     this  «Tid«sw«  wbb 
re«elvjad  without  o&Jt#tlon. 

fb«  disposition  ©f  tSi«  ^@iist*rvis®y  af  %pp¥&tii^^   &f  tine 
in^atfl^l  polley  dlvislos  of  th«  Mirtropolltjfta  life  Intmr^nee  ^oap^ny, 
t'skea  la  S«*  yt&tt,  wois  reisd,   %adl  it  to  the  «ffeot  tfe?».t  the  iritaest 
^fts  «v.oii  tup«rri»©y  in  tfe«  ysaf  X9SSj   ttes?.t  siBo»g  fela  ^tlea  ^■fft 
t&at  df  g«B«r«l,  »«p«Tnrl»l©B  ©▼«?  ttoe  --stie-ii  t©  b#  ts,l:«a  by  th« 
©oiBpaj^  oa  skppii0ati<^Bs  fer  iadtistyiai  insmr'^ae«}   tlist  1m»  w*,« 
tl»»7Qughly  faailliaj'  with  tke  imi»s  ©f  th«  eotftrMigr  with  reip#«t  to  sueli 
aetioii,  aBii  tkat  t&e  stppii©ntlon  ia  ftt®-»tio»  was  a©t«i  isp>©n  iay  a  @i®rk 
i2nd«:r  his  <ilr««t  supervision;   that  th«  »!PpXi«?atl©»  wi«  fir«t  i!'«eeiv«d 
t-t  th«  h©aw>  offl®«  en  Sss§.r^h  ?M,  i'8SS,   ©s  iBdiesi#4  1^  t.  mfebey  et*ap 
iaprasssiofl  aa  the  a^.rgtB  th#Te©f{  that  th«  rap|>iie«ti©a  nn.m  retiirtwd  t» 
th«  dlatsiet  offie®  whloh  had  e\ihttitt«d  it,  aa  April  i,  liSS;  that 
hefere  it  if^»  retura^d,  ^  4®«Ji8iisa  r«  to  th«  »,<5s6«ptahility  of  the 
afpilceiit   for  iadustris^^i  ins^irssae®  hs-rt  aot  fe««a  Tft]ftd«T»<l{  th-^t  th« 
aiipllestieii  wa^a  i-*t«r  r«S(?B"^itt«4  t®  hia  -d®p.f.rta*»%  for  ei»s^Altormti«»a 
©B  /i>^rll  11,  133S,  th«tt  the  sappliit^tloa  wj^  d©oIiB«d,  th»-t  a©  sne  was 
».wthorl««d  to  iumm  n.  poii^  thermos,  nm^  that  s.  foltoy  w^a  a«v«r 
issued  pur»y«»at  to  th«  «T»pXle'Htioa, 

Th«  wraiet  of  the  iurf  l«  ele^ntrlir  ag«4ii»t  th«  ®aBtf»»t 
ireli^t  ©f  the  «v4^«ii0«,  aad  th«  3iit|^«»t  l«,  th«y«-for»,  rm^rm^d  mM 
th«  aa^^e  is  teamiBAm^km 
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I..  lU  Hcyj^^n,  et  si,,  InterreBing  P«8tition«rs,      )  OOOK  OOlJSTy, 

.^Pisellees, 


Hespozstent  below. 
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1. 


On  Appeal  of  MaRXC  J.   AROIfO,   et  &!•# 
Intervenors  below, 

App«  Hants. 

FEB   2  1938 
na.  aosfiOE  nAhh  aiUvisHiB  thi  opxsios  or  Tfm  court* 

CH&  April  36,  19S4,  L.  H.  HeyaEiB  »jxd  four  other  tjeraoaa, 
ffl«al»®y»  of  a  bon^lioidera*   soaassltte«  representing  th®  boadhtolders  of 
oertain  mortgage  bonds  sold  by  th«  lest  aide  Trust  and  Saying*  Bank, 
filed  n.n  intervening  petition  in  n  jfrooteding  l^rought  by  the  People 
of  the  State  of  Illinois  ©n  the  relation  of  the  i^tiditor  against  the 
bank;,   for  the  purpose  of  securing  the  resignation  of  the  receiver 
of  the  bnak  froa  all  trustesshlpe  where  the  bnnfe  had  been  nominated 
38  trustee  and  by  whish  this  ooamittee  sought  the  entry  of  an  order 
directing  the  reoeiver  to  turn  over  to  a  depositary  to  be  named  toy 
t  iia  reorganisation  ooaailttee,  certain  deuoalted  bonds  involved  here, 
f he  prayer  of  the  intervening  petition  wa«  denied  by  the  trial  court. 
On  appeal,  which  ultimately  reaehed  the  Supcreaie  Oourt,  the  trial 
oourt  was  reversed  with  the  direotion  t©  the  Superior  Oourt  of  Oook 
County  that  it  enter  sn  order  reouirlK^  the  auditor  f^nd  receiver  to 
show  cause  why  they  ehould  not-as  prayed  by  the  interveners  -  deliver 
the  bonde  on  deposit  with  the  weet  Side  trust  sud  S'-^viags  Bank,  as 
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depositary,  to  a  auooeasor  depositary,  to  be  nnjoed  T^  the  bondholders* 
eo^^iittee,  aaci  produce  the  naa^s,  addresses  »nd  flaounts  held  by 
e*iOb  of  eertain  depositing  bondholdera.      (i^eorjle  7,    '^-gst  Side  Trust 
aad  Savim-s  i^^^nk.   563  111.   o07)*       Thereafter,   ia  the  Superior  Court 
of  Oook  Oounty  the  eatase  ?rae  r«dooketed  and  a  rule  to  show  c^use, 
as  direoted  by  the  ^pTems  Qonrt,  ^^s  entered  snd  set  for  a  hearing 
Oh  June  3,  1936«     on  the  l:?3t  mentioned  date,  the  court  gave  leaire 
to  Mario  J.  Ardito  and  eertatn  other  T^ereons,  bondholders,  to  file 
an  intervening  petition.     In  thia  intervening  petition  it  tr?s  alleged, 
inter  alia,  that  petitioner*  were  depositors  of  certain  bonds  olaimed 
by  the  ooisaittee,   th-^t  the  new  depositary  le  not  entitled  to 
possession  of  the  borels,   that  the  saoe  are  the  property  of  the 
petitioners,  that  otiier  boais  of  other  persons  deposited  with  the  bond- 
holders*  eomaittee  are  in  the  same  class  ^ith  the  petitioners,  and 
th%t  the  petition  is  filed  for  the  aaitual  benefit  of  the  petitioners 
and  suoh  other  persons*     After  designating  the  bonds  el?»iaed  to  be 
owned  by  various  petitioners  named,  the  petition  seeks  the  annulment 
of  sn  agreement  theretofore  made  between  the  bondholders  and  the 
eofflffilttee,  axsi  they  pray  that  a  certain  deposit  sgree/sent  entered  int© 
between  these  bondholders  and  the  committee,  be  declared  null  and  Toid« 
On  June  3,  1936,  the  ooaaaittee  filed  sn  answer  to  the  Ardito  petition, 
and  the  hearing  on  the  rule  to  show  Oause  tnd  on  the  Ardito  petition 
and  answer  thereto  were  continued  from  tiae  to  tiae  until  Janusry  11, 
1937,  on  which  d?ite  the  court  entered  an  agreed  finding  and  decree, 

in  which  it  made  »  finding  as  to  the  title  of  certain  bonds,  and  i 

i 
entered  an  order  directing  th^t  the  receiver  of  the  west  Side  Trust 

and  s-vings  Sank  deliver  to  the  Uve  ^toek  U^tional     ank  of  Qhio^go, 
successor  depositary  under  the  terms  and  provisions  of  deposit  agree- 
ment dated  Oeoeaber  13,  1931,   all  bonds  deposited  with  the  ^iest  5ld« 
Trust  and  Savings  Baaik,  as  depositary  of  the  bonds  in  ^estion. 
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^syeS  TSi-^^ai/S    an'vt  nil   ^-L'^n.^'^n^^f       *(Ttl)S   •ill  ,^as  »il&-r>^l  atinlvi^a  l?g,jaf 

l>«ittl,s[fet^&  .::»IN5fl4  «i  «'#¥'»«>  t«  at^jj-lao^f^li  ^«w  iiMr»«ioi#J*»^  *.»*f^'  >«1X^  ta^i^l 
&iEj(»  tS*^o-tfi**?  '^fi^  Min  «Mfc«X!?  J3«Mi»gi  g*f*  jdi  3Tj»  ».8|i?iffl£a&o    »8T»Jt(l9«f 

a*ei  #St#tfi*  !tA's^j>.&»-*3p.  ,ti««i4«fe  «i&ii'*«»e  «  ^.44#  f««qr  t*<^  *^'^  ,»»#*i&BSo© 


ex0«pt  those  bonds  a^t  forth  in  the  petition  of  Ardlt©  and  otlisrs, 
s»n4  It  wa9  ftirtlJ«T  ordered  thst  the  court  reaenre  jtxrisdioticn  on 
tb«  ouestion  as  to  the  delivery  and  dispoaition  of  sil  bonds  depoaited 
toy  the  r.ersoaa  naaed,  in  the  petition  of  Ardito*     Thereafter,  on 
JiF^nuary  iS,  1937,  Ardito  and  others  filed  a  petition,  seeking  to 
•?«?0ate  the  order  ©f  January  11,  193?,  and  aeked  thst  oertain  eirideaoe 
Introduced  in  the  oontroversy  between  the  jreoelrer  and  the  oosRaittee, 
stand  as  evidenoe  in  the  petition  of  Ardlto  and  others,     the  court, 
at  the  sas^  titm^  granted  le^ve  to  as^nd  the  Ardito  petition*     Instead 
of  attending  ^e  Ardito  petition,  the  s^ime  eounsel  who  filed  this 
petition  on  January  18,  1937,   without  le^ve  of  court,   filed  a  similar 
petition  on  behalf  of  Lottie  Ooletta  and  others,   in  whioh  they  seek 
the  spj«e  relief  aa  is  prayed  in  the  Ardito  petition,     on  February  1, 
1937,  for  Charles  F.  MeGorey  and  others,   the  same  eounael  filed  s 
petition  in  whioh  they  prayed  thst  the  oourt  permit  thea  t©  ^dopt 
the  firdito  petition.     On  February  8,  1937,  the  oowrt  sustained  a 
notion  to  strike  the  I^ottie  Ooletta  petition,  and  on  Febru'^ry  1,   1037, 
the  oourt  denied  the  petition  of  Charles  F«  MeOorey* 

The  notice  of  appeal  filed  on  February  16,  1937,  ie  m 

folle«rs: 

"Ms-ri©  J.   irdito  and  all  other  persons  najmed  in  th«  origiiml 
intervening  petition,  I^ttie  Ooletta,  and  all  other  x^xsona  nsaed 
in  her  petition,    jointly  sndi  severally  give  notice  of  an  apoeai 
taken  froa  the  order  of  the  court  asade  and  entered  Februmry  1,  1937, 
denying:  the  petition  of  Sbarlee  i,  ileGerey,  et  al,,  and  frojs  the 
orders  of  the  oourt  aiade  and  entered  February  8,  1937,  denying  the 
petition  of  Mario  «!•   4rdito,  et  si.,  to  vaotte  the  order  of  the 
court  m.^e  and  entered  on  or  about  January  11,  1937,  and  excluding 
evidence  introduoed  at  previous  hearings,  and  striking  petition  of 
i^ttie  Goletta,  et  ai.,  to  the  end  that  the  oourt  may  grsnt  the 
relief  to  reverse  all  of  said  orders,  to  grant  the  relief  prayed 
in  the  severs^!  petitions,   end  v^eate  and  hold  for  naug^tit  the  order 
of  J^inuary  2kl,  1937,  to  grant  euoh  other  snd  ilirther  relief  as  to 
the  oourt  iti&Y  s&ea  proper,  *• 

;^e  ^Tn  of  the  opinion  th^t  the  only  matter  properly  before 

the  oourt  on  January  11,  1937,  wag  the  spplioation  for  a  rule  to  show 

esjuee  «?hy  an  order  should  not  be  entered  to  the  effect  that  oertmin 

of  the  bonda  in  question  be  delivered  hy  the  suditor  »s,nd  receiver  of 
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%h»  We»t  Sld«  Trust  and  SaTinga  Bask  to  a  auocessor  <3®|>o8it8ry  t©  be 
aaaedi  tey  tU«  bondhoXders •  ©©ffliaittse.     By  ttoe  «on©eiit  tcere©  eat®?«d 
on  that  d' t«,  th«  oourt  i^8«r7«dl  ^urisdiotion  ©f  the  entire  question 
as  t©  tbe  title  of  tbe  bon4«  describes  and  aet  .fortb  In  tbe  Ardlto 
petition,     fb©  otdet  estexeta,   being  aa  agreed  ora©T,  ®®rtly  r#oit«» 
wbftt  tbe  parties,  other  than  these  tppealing  pptitieners,  had  agreed 
aasoag  thesis®lve»  j»8  to  th®  title  to  tbe  boada  involrtd,   inoluding 
those  represented  by  the  various  petitioners* 

ia  Berimi^  t.  Hhode?.  SS4  111.  137,  %  bill  ^?»s  filed  in  the 
©Irouit  Oourt  ©f  M«®©wpin  iSounty  for  the  purpose  of  ©arrying  into 
effect  certain  provisions  of  s  irill.     a  consent  deeree  was  entered, 
fixing  the  rigj&te  of  the  parties,  and  fixing  the  valwe  of  oertain  iaada, 
and  ordering'  partition*     fheresfter,  «.  motion  w^-s  awJ.e  to  set  aside 
the  deore®,  supi»orted  by  oertain  objeotions  thereto.     On  a  hearing, 
the  report  of  the  oofaaiseionere  theretofore  appointed  to  aake  vr^ines, 
was  approved,  Bnd.  a  deoree  of  aale  entered,-    FroM  this  deoree  an  appeal 
wae  proeetmted,  whftch  wltimately  rei^ehed  the  Supreme  Oourt,   and  in  pass- 
ing up'&n  the  effeot  and  the  oh^raeter  of  the  deeree  entered  by  oonsent 
of  the  parties,  the  Suprease  Court  9?idj 

*  Part  lee  k^o  are  eotapetent  to  eontrabt  !My  agree  to  the 
rendition  of  s  decree  in  respect  to  any  right  i^loh  my  be  the 
SMbJeot  of  litig-atloa.     'islhen  such  n  ?!eor«e  la  ent'^red  it  is  » 
dftret  by  oomeat.  *  *  •     a  consent  decree  ie  not  «>   judloisl 
determination  of  the  rights  of  the  parti©®,     Xt  does  not  purport 
to  represant  the  judgment  of  the  oo«.rt  but  merely  records  the 
agreement  of  the  partiee,     A  decree  so  entered  by  consent  can 
not  be  reviewed  by  appeal  or  «rlt  of  error.      (Painf  v.  ^oyahty. 
251  111,  Si6j  a.alw&.y  v.     ^lyay.  331  id.  a  17).     It  can  only  be 
set  aside  by  an  original  bill  in  the  natnte  of  a  bill  of  review," 

See  ala©  Feenle  v.   $-0rlng  isle  Diet  riot.  SS3  111.  479. 

In  the  inst%nt  case,   in  entering  the  order  naalng  the  new 
depoaitary  for  the  bonds  in  qruftetion,  the  trisl  court  wss  merely  obey- 
ing the  mandate  of  the  Supreme  Oeurt,  and  in  our  ei»lnion,  all  of  the 
other  aatters  involved,  including  the  petitioners'  claim  of  title  to 


fy^r0tf»  •^^%<sm^  .tm»mip&  «d;?  ngK.     ,tn,^timm^  «gx»Mc«s.6««<S  ««1*  t<l  J^tw^fi 

»4»^iet..9«  igf8f^;S:s  ^'mht^  k»irs^-ms^  8fii*al   ».^»t**««».  «»i^»  iMit     *K©i!Sf4'*»q 

tft&m^t^  X^  ifeisirftS-a®  «««#*Jfe  mif  %^-:im^i*m^^-4»  9i^t  ten  #©»11»  ftrf#  K^-tf  sal 
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certain  of  the  bonds  in  question*  are  atill  within  tbe   jurisdlotion 
of  the  court,   in  apite  of  the  finding  -  s  to  title  oont^lnftd  in  the 
ooa«ent  decree  of  Jftimary  11,   1337. 

se  are  of  the  opinion  th^t  none  of  the  orders  appealed 

from  are  final  orders  froa  iwhicfe  an  appeal  ^uld  b©  prosecuted, 
Therefore,  sli  of  the  appeals  %r©  dismiaaed, 

KS'MI*,   F.J.   M-D  mmB  I.  SI»UIir?ll,  St  SOMOUi^ 
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JOHN  ff.    mumtf  and  EBfABD  M.   00L8fi.0H, 
doing  business  a»  Blisii^Iff  1  0OX*-^ACH,      )       ,<A^I'iM 


smf:tfm  ot^mt 


Appellants, 

FEB   2  1938 

m,   JUSTICE  HALL  0SL1?EPEO  THK  0FIHI015  OF  THS   OCBHf  • 
John  %•   Bennett   and  Sdwardi  M«   Oolb'-'-Oh,  ?».ttoTncya  -  j^t  -  law, 
doing  l3u»lnes8  as  Benn«tt  <&  Oolbaoh,  brought  suit  against  tfte  defendant 
to  recover  fo»  f«e«  alleged  to  be  due  to  plaintiffs  for  servioea 
rendered  sa  aer  a.ttom«ys,  in  sttempting  to  oolleot  Moneya  fraudulently 
obtained  by  and  alleged  to  be  due  her  from  J,   Donsld   5f»lfeer,  Heaxy 
Jonaasen  and  X4;>uiee  M,   ?.%jag,eTt     tJefendant   filed  <^  counter  claim,   in 
wMofe  she  alleged  that  her  ftgreemeat  with  plslstiffa  wae  that  their 
fe«s  weye  to  be  oontingeat  upon  recovery  l>«ing  aade  from  the  parties 
aaaed,  and  thet  she  advanced  the  »\m  of     3,811.00  to  pleintiffs,  ^i^ 
they  agreed  to  return  if  they  failed  to  coileot  from  the  parties 
(aentioned.     The  court  fe«ard  the  ease,  entered  judgiaent  against  the 
plaintiffs,  and  they  appealed,     Hothlng  is  said  here  about  the  oroa© 
oo«pl»int« 

From  the  testimony  of  the  plaintiff  Bennett,   it  appears 
that  on  October  15,  1934,  the  defendant  ^^a  taicen  to  the  office  of 
plaintiffs  by  one  Darby  A,   oay,  a  client  of  plaintiffs*.     Bennett 
testified  that  Day  reiquested  hia  to  represent  Mrs.    Foraehner  In  a 
claim  which  she  had  against  J,   Donald  imlker,  Henry  Jonassen  and 
Louise  M.   Ranger.     These  persons  were  eharged  by  Mrs.   Forsehaer  with 
having  swindled  her  out  of  a  sua  of  sjoney  amounting  to  over  *300»000.00, 
and  Bennett  testified  th-.t  at  the  tiae  she  employed  plaintiffs,  a 
erlMinal  proceeding  hed  been  instituted  agi^inat  these  three  persons, 
and  th^t  the  criminal  case  w^s  then  pending,  as  Bennett  states,   "in 
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jiftwiviie'ft  tot  «itti*ei«l^  d*  »js/fe  ««f  a#  fearg^IXj?  aart  lot  itnroosi  •# 
Sri*  #»aisg«  *0»<a;|fei^  feefif».t«®  ,s>a«'0  »il#  f)t.i>»iJ  #%c/oo  »ilT     •fiaaolitndiK 
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the   relony  Court",   and  tteat  slra*   i?orschn«r  then  gnve  Bennett    ..oO.OO 
as  a  retainer.     Bennett  f\irtlaer  testified  th'*t  he  started  mxi% 
against  these  persoas  in  the  Oireuit  Oourt  ef  Oook  County  and  attended 
many  he-iringe  in  the  Ori^ainal  OtmT%  of  Oook  Oouaty  and  spent  ajuch  ti»s 
in  other  efforts  to  reeorer  her  aoncy;  th  t  he  had  interviews  with 
the  State's  Attorney,  '^nd  tb^t  he  i?«s  with  the  defendant  ^hen  she 
appeared  befortS  the  Grnnd  Jury  of  Sook  Oov^nty.     He  testified  thet 
Walker  was  convieted  and  sent  to  the  peniteatiary,     and  th«t  he  after- 
vard  obt!:?4.ned  judgmeat  on  hehslf  of  the  defendant  agsinat    talker  for 
the  sua  of  :i352, 400,00,  wpon  whieh  nothing  haa  been  oolXeoted* 

There  @eea»  to  ue  no  question  raised  by  defend's.nt  aa  to 
the  amount  of  ti^e  spent   in  the  Qf»se  by  these  plaintiffs.     She  testi- 
fied, however,  th'^t  her  agreement  with  the  plaintiffs  as  to  the  payment 
of  fees,  and  her  oblig^^tion  to  psy,  w^e  contingent  up^on  plaintiff* s 
ooileeting  from  the  peireon*  who  were  charged  with  airindllng  her,  and 
that  &i^  auoh  fees  should  he  b-^ged  upon  the  work  done  and  the  time 
consusaaed.     Plaintiff  insiete  that  there  '^e  no  euoh  agreement,  that 
he  is  entitled  to  recover  ?»  res^sonable  amount  for  serviofte  rendered, 
and  th  t  even  thou^  his  right  to  recover  fees  depended  upon  the  g&bt' 
tingenoy  of  eolleoting  from  the  persons  raentioned,  that  nevertheless, 
after  he  tiad  obtained  ttii©  ^udgsaent  against   vii^lker,  defendant  dis- 
charged plaintiffs  %8  her  attorney e  and  prevented  them  from  t??king 
*ny  further  steps  in  the  astter,     Defendant   further  testified  thnt  1& 
addition  to  reasonj:-.ble  fees  to  plaintiffs,   abe  v^-n  to  pny  the  court 
oosts  and  other  expenses;  th%t  i^aaett  proceeded  *lth  the  work  of 
proeuriag  evidence  and  invest Ig^tlng,  and  th«t  ob  9ea««ber  31,  1934, 
"I  gave  Mr,  Bennett   P,S00.00  to  do  with  as  he  liked.      It  w?!S 
borrowed  aoney.     Mr,   senaett  drew  aay  will,   •  *  *  but  I  gave  him 
1100.00  for  lt«;  t&st  in  the  suasaer  of  1936,  iiennett  told  her  that  ia 
vie??  of  the  f*?et  that  he  w«s  devoting  eo  much  of  his  time  to  her  work, 
that  the  would  have  to  pay  half  of  hia  office  expemes,  and  that  after 


tiiHc  Mf^sitn.  iic  ^'f.4^  jii»4^l#ft«»#  %«Mftnd^'' flikcuisa    n,rmt^f9Vi  .»  »« 
:^ijr  rfftjwiss  fji»s|«  i&iKas  t^«pfti  5^®,  la  jNm!»©  imiiml^.t  ®if*  Iri  agai"  «« 
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isJtri  (Wr«s  I  *if:  •    x^Usn  Vfi  w***^  *|»«lls*Jli  •SIJ     .two*  f>e-r«itrj©<^ 

la  iJMll;  j»4  fei##  **«wi«*i*;  :^W  ^<J  ^»«^"  *»*  **<^*  5"^^  "' 
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three  Orladimi  Os^rt  trlale,  »be  gave  hia  ttie  &3, 500.00  s^ntloaad, 
to  do  wltli  S3  lie  pies.€s«dj  that  after  Mnaett  ha*l  devoted  a  gre«% 
de^l  of  time  to  the  eese  mnd  '^hadn^t  gotttn  any^cfe",  the  def©adsat 
oonoluded  that  she  would  turn  the  matter  over  to  someone  else,     3h® 
st-tted  thjt  the  ti»e  spent  is  eourt  in  proving  up  snd  ohtainin^  judg- 
ment sgalast  talker,  t?ho  htd  defaulted,   &es«pl8d  about  ttB  mitmtes* 
Froffl  Beaaett's  testiaioi^#  «e  oonolud©  that  the  tlm©  sp«at 
ia  the  osse,  ws  aostiy  in  th®  Oriminal  Oourt*     A  Bt-^tesmnt  submitted 
by  hia  of  moneys  received  and  expended  ahows  th^^t  defendsat  psid  him 
a  total  of  13,001.00,   of  »rhioh  he  toolt  $650,00  for  his  fees;   that  hs 
psid  George  M.  Orane,  an  sttoraey  who  represented  the  p«r^oas  charged 
with  the  swindle,   tm  sum  of  13,350.00,  aad  thst  he  psid  H.  H. 
aruenwald,  maoth^r  attorney,  th®  suas  of  ^1.100»00,     Froa  the  record  it 
aeeme  evideat  th^t  Grwearald  suooeeded  plaintiffs  sa  attorney  for 
ara.   Foraohner,  thst  h«  aisde  a  oialra  ggalnet  plaintiffs  aad  Mrs# 
Forsehner  for  his  f#««,  sad  th^t  plaintiff  settled  with  hia  for  the 
eutt  of  1100.00.     The  bal-^aoe  of  the  s»oaey  received  b/  aennett,  aoeord- 
lag  to  his  atateseent,   wsjt  paid  out   for  oourt  expenses,   telephone 
calla,  stenographer* a  fees  aad  other  sundries.     Bennett  testified  that 
his  servioea  terminated  in  February,  192^,  i?hen  the  oivil  swit  '^as 
still  pending,  and  th?*.t  he  i?itiidrew  froa  the  onnfi  beo^uae  of  the 
defendnnt*s  lemaad,  and  that  nt  th^t  tlase,  defendant  said  to  hia: 
*'^»   Bennett,  yois  will  have  to  give  a©  s  substitution  of  attorneys 
in  our  o?!a««,  and  th^t  he  replied,  '♦Yes";  that  defendant  s'jid,  "Tee, 
there  is  aomething  going  to  be  done  fron  hesd<3uaTter«  right  aw.<4y, 
and  you  cannot  be  in  the  cage,**   and  that  aennett  replied,  "fell,   ^© 
is  your  ^Jttoraefyt"  ?ind  that  defendant  replied:   "tell,   I  lon^t  know, 
headquartsre  is  pleking  hiffl*.     He  testified  that  he  called  up  th© 
Bar  Aasooiation  in  the  pr^seaee  of  the  defendsat  ^nd  had  a  ooBv®rs«tloB 
with  the  seoTetary  ©f  th?.t  saeooiatioB;   thst  he,  Bennett,  then  told 


--^I>l4  uttifiii^fdri^  «»«.<?  <m  ^itm:i  ssi:  f^im®  mi  $^0^  emit  #rff  inm  Misf* 
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the  elefendsint  thst  Ite  was  not  going,  to  "Give  you  a  aubstitutisB  it 
yau  don't  know  «feo  your  lawyer  is  -  this  onse  is  too  big  fox  me  to 
h'^re  my  witMrawal  ©f  appe?ranee  out  and  not  know  who  is  going  to 
have  it***     Afterirards,   plaintiffs  withdre*  a 3  s^ttorneys  for  the 
defettdsnt.     His  testiisony  indiof^tes  th^t  be  worked  on  the  os-ge  froa 
October  15,  19M,  till  Jtsnu«;ry  15,  1936,  wh^B  hie  &sipl&fmB&%  mm 
terminated  as  'herelaa-fter  aat  forth» 

Plaintiffs  d«»y  the  atstament  of  defendant  oonoeTniuf.  their 
©.greeaent  ag  to  f««3,  tout  do  not   -^nf  what  the  ssgreeatent  yma*     'fhey 
insist,  however,  th^t  in  vier  of  their  lisoh^rge  before  they  had  aa 
opportunity  to  oarry  th«  matter  to  its  conclvjaion,  that  even  though 
defendant  ia  eorrest,  atiil  they  «re  entitled  to  recovery  on  »  Quanta^ 
meruit  b^sis  for  gervioe*  rendered,  and  that  the  oourt  w-^a  In  error, 
wnder  the  oircyjist shoes,   in  disaissing  the  g^ait  ^nd  finding  for  th« 
defendant, 

Shortly  prior  to  the  transaotiona  between  Mrs,  Forsohner  and 
the  p«rsona  who  were  charged  ^ith  having  swindled  her  on%  of  h&r  money, 
talker,  one  of  the  alleged  co-conspirators,  had  been  released  from 
the  Illinois  ienltontiary  on  pr^rolft* 

?l&intlff  Seanett  testified  that  th»  f3,500»00  referred  t© 
■raliioh  Mrs,  Forsohner  delivered  to  him,  wa©  pa-id  on  Getobey  SI,  19S4| 
thf^t  prior  to  th-«-t  time,  iasnnett  had  m-  talk  with  Urn,  ^orsohner,  her 
son  and  ar?rby  A,   Qay,  and  th«t   information  had  bft«n  reetived  by  him 
that    «s.lker  had  some  dooiusentg  whioh  oould  be  used  in  the  oivil  case 
to  estnbli«h  a  oonapiraoy  between  Jonaosea  and  ?<alker,  and  th«t   Salker 
^ranted     3,350.00  for  thea®  docttments,  that  -jbhffif.     &PI>arently  an€«^alng 
the  alleged  awindlero,  hwd  to  have  that  aaount  of  money  for  soasthing 
about  the  nayment  of  bonds  in  the  driminaa  CJourt.     He  further  stated 
th  t  "I  h?^id  seen  in  imrtioular  ti?o  of  those  documents  th^.t  X  was  very 
anxious  to  have,  one  ia  partiouiar  wsi  the  letter  with  the  aignature 


* 
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of  •Hank*#  whioh  %  h5>d  latsr  submittsdl  to  a  hsBdirritlng  expert,   nnd 
b«  had  advised  ae  it  w«s  Jonaasen's  aignatiiTe,  ^tid  the  otli«T  dooument 
ws.«  a  ko78«  r^oe  pas*tBership  agreeaiejat***     He  testified  to  the  effect 
that  aay  w?>8  in  Gsllfornia,   and  tiJat  b«  talked  to  his  over  long  diatanot 
telephone,  tb  >t  3ay  3refuse<4  to  apfrove  the  paysfient  of  this  jaoney  ?s4ad 
th?t  he,    benn«tt,  ssld  to  defeadantj    "Mrs,   Forsoliner,  you  give  ae 
abcwit  t3,5CX)»00  right  now  so  I  can  si»tiafy  thea,  [ffi®feniag  th€  alleged 
svindlersl  X  m&s^n  business,  ntkd  then  I  o^n  stall  them  until  Mr«  0^y 
returns,  and  then  fflenyhe  I  csja  get  his  O.K..     Under  these  cirouaastsaoea, 
she  delivered  the  soney  to  a»e.     I  wanted  the  money  in  my  hands  so 
that  the  other  side  would  Itnoir  she  gave  it  to  me,^     The  record  indio^tea 
that  Bennett,  at  thr^t  time,  prosured  Mrs.   Forschner's  aigasture  to 
an  order  direoting  him  to  deliver  to  one  Orane,  attorney  for  these 
alleged  co-cons pirntors  in  both  the  criasinal  and  eivil  courts,  the 
sum  of  ??,, 350,00.     On  the  trial  in  the  iagtaat  case,  Bennett  was  ??slted 
the  following  Question  hy  the  trial  judges     "C^uestion.     'Ihat   ^tistifiea- 
tion  did  you  have  to  spend  IS, 350,00  to  get  a  Judgment  that  mi^t  not 
bs  worth  anything  if  you  got  itf     Bennett's  answer  «f%8j   «Mr.JoB'^ss»a 
rss  this  sffisn's  CJ.    Donald  5i^*?lker''8l  sponsor  on  parole  at  the  time  I 
wa.8  working  on  this  case*     I  had  little  knowledge  eoncernimig  his 
financial  ability  and  it  developed  Mr.  Jonsissen  employed  Mr.  ^valkcr 
at  his  place  of  business  on  salaay  and  he  made  his  isfeekly  or  monthly 
reports  to  the  p&role  toot^jrd  froa    theire,  RH«i  the  two  of  thsm  would  be 
out  of  the  olty  by  peraissfoa  of  the  pardle  teo^ird  for  pr«50tlcally  the 
entire  racing  season  and  the  information  obtained  w-^s  to  the  effect 
that  the  two  of  thea  were  entering  horses  in  these  various  races,  and 
then  l??ter  inforrastion  developed  th«»t  the  horses  they  had  consisted 
of  twenty-six  in  nu»ber,  all  thoroughbreds,  eitoenaive  horses,  and 
further  inforaation  develoj^d  th-^t  three  or  four  of  those  horses  were 
consistent  winners,  in  one  particular  o?ise,  one  horse  won  seven  races 
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#o»t'tr  «M**  <&t  &i»il;i#«^#-  Silf    ^ *f0mis<s^w^im  ctife*»«#x^  *9««..  «»«©«,  ^.iMSg 
CKS^^si^  ^^i  'mr<y  miiS  of  fe«i^JE«ir  m^:  it^sM  Mm  .^Mttt^tiiM^.  ui  ««w  ^Q  tmdi 

^mfm»'^^smi%M  '^^^^t  w»MS     .:s.<J  mM  ^^  fl*«  i  ««iri(»»i  a««i;f  ^«  ,i8jat«^«lt 
•»#di«^||5.rti  ft^jj>##^  <&i!?^t     "^mt  &t  SI  mm  «^«  mmt  Mtrcw  a^fei*  t^flaro  ©ils-  t'^Mi 

iT»««AJ^ei^»'«t*   J««#  "Xiimms  s*  if  mam     **#!  *#§  ««t  ^*  W^M»vtn  4#«ow  •«[ 

««f  Msi©«'»»«is-  t«  <*»■#  9^  £#«  :,»»M*.'  «©it%  i!Sii-.isw!Kf  i^mm.  iwi*  •*  ,»tt««'«« 

-■  ■    last's*-  MTt  0#  «m  fee«MM#  ml#«£f«o^al,"<Mlt  l»w«i.  «»»»*«»  -^jxim^x  i^tHm^ 
.fee*  ,ii»o*'«  «t««i*«v  »«.?*4l#  at  mm^ti  BKl««tii«  »«^  »»«f^  ^©  0v?;r  aiC*  *«;^* 
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la  &  row.     A»  to   finsnosB,   tJj*it  w®s  as  far  as  I  was  abl«  to  get* 
For  the  purpose  of  jMirsuing  tliia  party,   [falkerl  Jo)ttR»sen  and  Mra» 
Ranger  -  %8  to  «Mrs.   Ranger,  ther©  ia  no  Question  feut  what  all  of  the 
statements  Mrs*  Forscbner  had  sKsicle  to  ae  eoixeerning  Jaer  pere  tru«  itnd 
correct  -jsd  the  atatei&enfes  as4«  toy  Mrs.  Eaiager  to  her  wert  false  - 
fettt  OUT  ob^eotlire  at  thnt  time  wrs  to  looat®  sosa®  place  on  this  earth 
wJiere  w.iak«T  h-^  deposited  this  ■»3S0,0OQ.0O  th-^t  he  had  gotten  froa 
Mrs.   Forsohner,  and  1  was  pfursuing  e^ery  angle  of  it,  ^ad  due  to  the 
f&ot  th-it  there  i?fts  a  ooaibiaation  between  the  two  of  them,  this 
relationship  of  sponsor  ».nd  p^axolee  and  the  faot  thst  they  were  together 
ail  the  time  &ad  he  wrs  reaponeihle  for  bia  acts  -nn^  knowledge  of  his 
«aj«reabouts  all  of  the  time  while  he  wae  on  p«role,  and  the  faot  that 
there  were  finanoial  dealinge  between  the  two,  aa  later  developed, 
eauaed  tm  to  prepare  aisl  file  this  eivil  siiit  alleging  against  the 
three  of  the»  oonaplraoy  to  obtain  these  various  amounts  of  money  froa 
lira,   Foraohner."     the  moneys  obtained  froa  Krs.   ^orsohner  by  the 
alleged  oonapirators  ws.s  obtained,  directly,  by  Louiae  M,  Hanger,     fhla 
ia  the  only  explanation  given  by  Sennett  aa  to  ^y  he  paid  Crane,  the 
attorney  for  rmlker,   f3,350»00« 

we  have  ©arefuliy  gone  over  the  entire  record  in  this  case, 
and  we  ean  come  to  no  other  ooncluaion  than  thst  the  trial  court  wss 
right  in  ita  finding.     The  -action  of  these  plaintiff  attorneys,  and 
the  entire  procedure,  aeeas  to  have  been  mther  fantsfstic.     ^hy  they 
ahould  have  ind^eed  defendant  to  oonaent  that  they  pay  a  large  amovnt 
of  her  aoney  to  the  lawyer  reprcaenting  the  persona  who  awindled  her 
out  of  aa  isaaense  eua,   for  the  apparent  purpose  of  atteapting  to 
induce  one  of  theae  peraona  t©  twura  certain  docuaenta  over  to  Bennett, 
is,  to  asiy  the  least,  difficult  to  understand*     Alao,   it  ia  apps^rent 
%%a.%  eennett»a  effort  ia  the  direction  noted,  waa  entirely  without 


:M*%©^?  ^is**'  1£«lrf5^  $i?M  i^ffx   uit  !{«.«.=»  s*»ij&i«f  fest^s  xm^Rm.^  t^.  (iiMnoAt^jlm 
t^  to  9;^MlmmiM  ass  e^t^  %.Jtji  «#  ^MXmtm^^f  i^-^f  ®^'  ^^  <MBi^.  H^M  Ms 

^$f.i&isT»;^  •?»#«-£.  ««  #;iai?:if  »Mi  m^mtw^  »'^.iiB*h  M$^>aimJt%,  »t»fi  tTt^ 
9d^  0mX^^  a^#^»i:Xg  ^i<^.  W^ip  »Mdi  Hilt  h&it.  .0T«4»TqE  &i  mi  &9Bigm 
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result  or  Isenefit  to  tb«  defendant.     A  review  of  the  reoord  leadUi 
US  to  oonolude  th-^t  in  all  the  time  which  they  olaim  tlhey  dtvoted 
to  defendant's  aatteiM,  they  sooomplished  nothing*     The  judgajent 
of  the  Superior  Qowe%  of  0©©k  v©unty  Ig,  therefore,  sifflraed, 

HEBEL,    F.J.    4IS  OEMIS  S.   SOil-IVAK,  J.   OO^JtS, 


T 

Bh^^l  £^o»»t  S0*  1©  w««iv»«  A     ,;?■«.(? jb«-©|ftfe  <Mt^,©*.  i'i;lt»«9tf  TO  ttJU9»t 


39552 


ippcliecj 


appellant. 


2  1338 


i 


A  jttdgse&t  f&T  |5,941,40  wss  enteyed  In  the  Superior 
Oourt  ia  fi^vor  of  plaintiff  and  against  defendant.     ?h«  cause  w»« 
tried  before  s.  oourt  and  Jury  and  Judgaent  w?8  entered  on  the  Terdiot 
QEf   the  jury,  froa  which  Judgment  defendant  briars  this  appea.l, 

Plaintiff's  first  eoaplaint  alleged  the  iasusnee  of  a  10 
yei^r  tera  policy  dnted  Oecember  11,  13??c,   in  the  sun  of  15,000.00 
on  the  life  of  Enrioo  I.  Psoocs  aisi  th'?t  ishile  said  policy  rae  In 
full   force  and  effect  on  Deeeiaber  14,  1933,  Enrico  F,   Hocea  died; 
that  he  kept  ajad  performed  and  observed  aj.1  the  conditions  of  said 
policy  and  that  plaintiff  filed  proof    of  death, 

Defendant  ande  a  motion  to  disaiiss  the  first  count  which 
wa«  awetained,     Thereafter,  the  amended  firat  additional  count  fas 
filed  in  which  it  traa  alleged  that  in  Soveaiber,  1933,  Enrico  F. 
RQ9ca  received  a  letter  fro®  the  Metropolitan  life  Insurance  Ooapany 
i^ioh  notified  him  th^it  the  tera  policy  would  expire  on  December  11, 
1932,  unless  he  desired  to  renew  the  policy  snd  pay  the  renewal 
premiuas  on  or  before  t^  day  the  policy  expired  or  exercise  the 
privilege  granted  by  the  Coaapany  of  conversion  of  said  policy  to  a 
policy  on  the  Sndowaeat  at  age  85,  or  S»iaBlted  P^yiaent  life  or 
Sndowaent  Plan,     with  the  letter  ^as  enclosed  a  print  ed  applici^tion 
for  renewal  «faich  atsted  "ehould  be  completed  and  sent  to  us  with 
your  policy  and  a  reolttftnoe  of  the  renewal  premlun  to  reach  us  on  ta 
before  the  expiry  date  of  the  policy*" • 


♦▼ 

tmrntmit  niat---   ■■•■"-tsis' 
J^  S-*  ^     A    T  0  -u  V-      ( 

^  %^  ij    i>l}.(.>  ^   %j>^s'  '^^        I  .#Baii«q«7A 

8681   i    ail 

rJsixjl^  tijfjao©  ^stil  «iSt  e«iSB8lfe  ^csf  fi«i^<s55  «  9hm  ^sisikweHtO 

suit  tfiwot^  XiJKoifii^l^i^  #eicit  feafea^iB  ajft  ,^.»*ti$»iiE»«*?     .fefcfli.<i*ejiB  »«w 

^XX  la^-sasa  ao  siierx^  &Xw«>w  feilefQ  jKta*  &Mt  l^i«t#  ibIK  fc»nX#on  rfoXrfw 

Imm^t  ft^t  xm  ^.«  «>ai«e|  osl^  «n«»if  «*  J&«!r4«»fe  «if  »99Xmt  tJrctiX 

»tf*  5*fei©^3sr$  '^(8  bd*tJtmt%  t^M«0  iai#  x«*  ejJ*  wtiSlscf  ito  «o  .ascrlai^tq 

ffi  a*  toiX«q  i>X^a  t©  a«i»«»^^»|*  1:a  ■^««»«»  Sttfiif  1|«i  l*t«8tB  »^^Urt:iq 

W  e«»  ««•  rfOB»t  ©*  KW'Jtw*^  XrwS^ati:  9di  1r»  •»av  j-;ij^v:*7.   -=-:  £?&,<•  K:«ii«3^   '^'"^'■ 
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fh9  A»inded  flrat  additional  oount  ^Iso  allegtd  that 
on  or  before  December  7,  1933^  the  Xoeal  representative  of  tfe« 
defeadssint  mentlonsvi  in  said  letter^  oalled  on  aoooa  and  aoliolted 
hi«  to  renew  said  poXioy  for  a  further  period  of  t«n  ye^rs  and 
stated  that  the  preaium  would  fee   I58»S0  per  year  and  that  there  ^a,s 
a  dividend  of  |2a»7G,  «hioh  would  be  applied  tow?-rd  the  caymeat  of 
the  renewal  premium;   th-t  Roeoa  then  requested  that  defendant  renew 
the  policy  for  ^   further  term  of  10  year©;   ths.t  the  loeal  represeata- 
tiTe  told  Kooca  that  said  policy  vould  be  eontinued  for  m  period  of 
10  years  and  that  a  iM>tioe  of  the  renewal  premium  woijid  be  reoeived 
by  him  and  that  he  oould  pay  the  premium  after  deducting  said  dividend 
of  133.70  within  31  days  from  December  11,  1933;  that   plaintiff  m.s 
tlA  beneficiary  designated  in  the  policy,   and  th.t  '^oooa  died 
December  14,  1933, 

Oefendant*8  answ-r  ?!dmitted  th--t  the  polioy  dated  i^eoember 
11,  19g2,  had  been  executed  and  delivered  and  th^t  plaintiff  is  the 
beneficiary  named  in  s^-ld  polioy  but  denied  the  polioy  ts'^s  in  force 
on  IJecember  14,  19S3;   averred  the  polioy  expired  by  its  terms 
December  ii,  1932,   prior  to  the  destth  of  said  Eocoa;   thst  an  agent  of 
defendant  called  on  Hoeca  prior  to  Oecemfeer  11,  1933,   and  defendant 
denied  that  Eoooa,  at  any  time  prior  to  hie  denth,  requested  the 
defendant  or  any  agent  or  any  representative  to  renew  the  policy  for 
a  iserlod  of  10  years  from  'December  11,  19S2,  and  denied  thst  Eoeea 
requested  defeMsst  t®  oredit  the  amount  of  the  dividend  tow^ird  the 
■payment  of  the  first  premitm  nM  denied  that  the  defendant  or  any  ages*t 
or  representative  told  Eocca  that  the  policy  would  continue  for  a 
period  of  10  fentw;   denied  that  any  agent  or  local  representative 
stated  that  a  notice  for  the  renewal  premium  »ould  be  received  and 
could  be  i^id  within  31  Myn  after  December  li,  1922;   denies  the 
local  representative  was  authorised  by  defendant  to  ©oaeummste  the 
renewj,!  of  aald  policy  for  the  further  period  of  10  yenrs  or  for  any 


t 

t!,sng  «*»4^  ^■V:'M.if  "bms  tmx  "^'^q  OS,®©*  (9(d  |jidi<«v3  mnim^tq  ef£.#  tf -.*«!#  .fei»*#ta 
t«  j^0'ttm  ^  7fi^^  l;i^imi,#ii(^  @4  ^Im-^  v^-llmi  hM«i  t*4i  m^ol^  hlo&  @vit 


..._     Ar      rk^      «l.^4^ 


period;  denies  that  defendant  or  ?iay©n€  in  its  behalf  renewed  3?aid 
■p&li&T  f>n^  denies  that  ai^  mrltten  application  for  a  10  yesx  Xnrm, 
pjlioy  whs  ®s.de  hf  inrioo  ?«  lieoea  ©a  or  before  the  date  of  hi©  de.atJi, 

Oefeadaat'a  aaewer  further  alleges  tii*t  M«  giantei  and 
HerbsTt  Get  tier  oailed  on  i^ooct  pirioT  to  his  death  and  that  Rooea 
rigfuffed  to  nsftke  any  application  for  the  rnnBiml  of  the  policy;   thvt 
the  dividend  ^aa  tendered  and  refused  and  no  applioation  war  request 
w*»  aM9,de  tey  aooos  for  a  renewal  of  the  poiioy  ag  provided  therein; 
that  the  policy  provides  that  no  agent  is  authorised  to  w?.ive 
f®lpfeiturea  or  to  aake,  modi^  or  diaohsrge  oontr^^et®  or  to  extend 
the  tiae  for  paying  a  premium;   that  the  loo^l  repreisent^itive  wn.a  not 
authorized  to  oonaummite  the  reneiml  of  s".ld  poiioy  or  to  extend  the 
tiae   for  payment  of  the  first   premiwai  due  on  said  alleged  renewal  of 
said  policy* 

Defendant's  answer  further  denied  th"it  Snrioo  Eoooa  kept, 
performed  and  observed  all  oonditiona  in  and  by  said  poiioy  on  his 
part  to  be  perforaed,  and  denies  hla  alleged  »iilingneaa  and  ability 
to  pay  the  alleged  first  preaiiu«  due  on  said  alleged  renewal  poiioy 
on  Deceaber  ii,  liS3,  and  denied  that  anything  alleged  to  have  been 
done  in  the  ooaplaint  «sa  sufficient  to  renew  the  poli<5y* 

Plaintiff's  theory  of  the  ea«e  is  that  geaaan,  the  soltoit- 
ing  ngant  of  the  Ooapai^,  received  a  rritten  appllottlon  for  the 
extension  of  the  10  year  terra  poiioy  and  proaised  Ho«oa  that  h©  would 
not  have  to  pay  the  premituB  on  ©r  before  December  11,   1933,   the  date 
the  poiioy  expired,  and  thnt  thereby  n  renewal  of  the  teia  poiioy 
was  aooofflpliehed* 

Defendant's  theory  is  that  there  v?f%.8  no  proof  that  Seaaaa 
was  authorised  to  waive  the  recfuireaente  of  the  poiioy  pertaining  to 
renewal  and  th^t  he  did  not  wsive  such  r@c|uir«iti«»nts;    also  that  the 
Jary  '^ere  improperly  inetrueted  ©n  the  law  and  that  the  verdiot  and 
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£wi|j^  T^#4!^^j  »lis.  ^4^  is»iii:t££9  f<!>.i^ti^  xm9>im  m}M»i>a«il:m 
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'St  ,i:u#«^fi-5  fi§^@tlJ^,Mm-m  ^^  tmJittmim  *»it|t  »is#.- 1©  #«t«it*<! ■  IPO'S  •«** 

^illpl.  ««»«#a.«MBi;!W|i®  tiS'4t  fc»iis«fc  itsMiJihEiA  «»w»ii.?5  5'.*#«,«.fes*isa 

^ii«f  4piiii(l«e«,  |i«5|»4i«  J^l«p  4^  aw*"  «4ri«i»^<|.  ^e«i;t  ^i^jja^f^  a^j  -si^;;  a? 


4 

JTaigment  are  eoatrmry  to  the  manifest  ifelght  of  the  evldenoej  tli-?t 
th«  trial    judge  erred  in  bis  rulings  on  evidence   in  the  o?>se  and  that 
the  judgiosnt  should  be  r«T6r«(ed  "beoaase  the  insuranoa  vtn.9  not   in 
foroe  ©n  the  date  of  il^oea's  death. 

The  evldenoe  tends  to  show  that  on  Deeember  11,  1933,  the 
defeBds?ot,  Metropolitsn  iife  Inaurano©  Oompai^,  issued  an  insuranoe 
l>©ltey  i&r  $5,000,00  en  th«  life  of  Hnxie©  f  •  itooeaj  that  said 
P0II07  ^'AS  Maewal^le  without  ex^iaination  ^nd  oont^ertlble  into  another 
polioy,   for  further  terms  of  10  years  %t  an  advanoed  pretalisn  and 
that  1%  «as  issued  to  Inrieo  F#  ^oo?».  ^t  the  age  of  35;   that  the 
annvuli  prealtui  la^ats  #50«6S,   paysthle  for  10  ye^^ra  or  until  prior  death* 

the  language  of  oertaln  clauses  in  the  polioy,  the  con- 

stzuetlon  of  i»hieh  are  in  dispute,  read  as  folloirs: 

"Uo  Agent  is  sutborized  to  wive  forfeitures  or  to  maks, 
modify  or  discharge  contracts,  or  to  ejrtend  the  tiiae  for  paying 
a  preaiun* 

iill  premiums  are  pr^yahle  anmnally  in  advance  at  snid 
Hoae  Office  or  to  any  *>gent  of  the  Ooaipany  upon  delivery,  on  or 
before  d5>te  due,  of  n.  receipt  signed  by  the  President,  Vice 
President,  Secretary  or  Actuary  of  the  Oomp^ny  «nd  counterslgasd 
by  said  agent, 

A  grace  of  thirty-one  days,  without  interest  charge,  shall 
be  granted  for  the  payment  of  every  premium  after  the  first  during 
which  period  the  in8ur=?nee  shall  continue  in  force,      Xf  death 
oocur  within  the  days  ©f  grace  say  unpaid  preiaiuffi  for  the  then 
current  polioy  year  shall  be  deducted  from  the  -siBount  payable 
hereunder, 

»  4>  <t>  *  W  * 

Privilege  of  aentwalj     If  the  insured  be  not  over  the 
age  of  sixty- five  yepxs,  the  owner  of  this  Policy  mi^y  renew  this 
foliey  without  medical  exftminstion,   for  further  t?rms  of  ten  years 
e>iOh,  by  written  notice  to  the  voap&ny  at   its  said  Home  Office 
accompanied  by  the  Policy  for  suitable  endorsement  on  or  before 
the  expiration  of  the  insurinee  hereunder,  ^nd  by  paying  the 
premiums  to  be  fixed  by  the   f^g«  qh  the  birthd?pty  nearest  to  the 
date  of  such  renewal,  in  mooordanoe  with  the   following  table 
for  each  one  thousand  dollars  of  insur'».nce»     If  the  insured  shall 
be  over  the  age  of  sixty-five  yesrs,  this  Policy  a^y  upon  similar 
netloe  be  surrendered  for  an  Indowment  at  Age  85  Policy,  whioh 
shall  require  premiums  in  •?0c©rd^'nce  rrit'n  the  following  t^ble 
for  each  one  thousand  dollars  of  insurance,  »* 

Then  follows  a  table  of  premiums  for  renewals,  which  show  that  the 

premium  due  s't  the  s^e  of  IS,  would  be  111,70  per  thousand,  which  on 

15,000,00,  as  in  this  osas,  would  aa^aat  to  t^*50,  being  the  yearly 


m&imvS  til.**?  ii^kir  t®'§«^"#t  tit  ■#»%  %is!fjgsti^-  ;»f^«€^-1»«ir':liiffiiH«t«  44»ais.-< 
tSi^^M^t  m^-hMt'  .^^fmtU^M  »i  -^M  6&iM  Itti  ffol#Ofirt<ta 
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prcffllu®  for  the  reae«r®i  of  the  polioy  for  ?*  tjexiod  of  10  ye  rs, 

At  the  trial  pislntiff  testified  th>t  she  w^®  the  «rtfe  of 
the  deceased  Snrloo  F»  Hoooaj   th^t  her  hush^nd  died  oa  Pccemtoer  14, 
X933;  that  up  to  the  time  of  his  death  het  husband,  had  heen  ». 
druggist  and  hia  place  of  business  w%s  located  ?,t  700  Sellenpood  nvemi*, 
B«lie Brood,   liilnoie,  a  suburb  of  Ohioago;   th->t  she  knem  Ben  Seaman, 
an  agent  for  the  Metropolitan  Life  Instirance  Oompsny,  and  had  a 
oanveraation  with  hia  in  the  drug  store  about  8  ©•oloek  one  evening 
in  the  early  psrt  of  0«eember,  1933 j   th*^t  her  daughter  ^nd  her  brother 
were  there,  aa  her  brother  was  olerlcing  in  the  store  at  the  time, 
5.ad  that  her  huaoaad  waa  also  there;  th'^.t  3ea»«ii  8:i>oke  to  thea  and 
th'?t  her  husband  walfeed  b&cfe  of  ths  prescription  counter  to  fill  a 
preaerlption  and  Ut,  S«aaiaB  aslced  h«r  husband  if  he  »©uld  fill  out 
an  applic-stion  for  renewal  of  the  tera  polioy;   th'^it  her  husband  %8ked 
SeaawB  if  he  would  wait  €  feur  »lnute«  until  he  filled  the  prescription 
and  th^t  he  would  take  cafe  of  It;   thst  she  and  Mr.   aeaassn  step|>ed 
a  few  feet  awey  and  that  he  took  out  a  for a  and  laid  it  on  a  table 
and  asked  her  if  she  would  answer  a  few  Questions  o once ruing  her  hus- 
band; that  she  at  flr^tt  objected,  but  he  said  they  were  a  few 
questions  thst  she  could  answer,  @o  he  proceeded  to  ssk  her  what  w*« 
her  huab'ind's?  full  naae,  and  th:'t  she  spelled  it  out   for  him  as  he 
wrote  it  on  the  form;  th-^t  this  wae  an  application  for  the  renewal 
of  the  tera  policy;  that  she  saw  the  paper  Mr«   seaman  had  in  his  hand 
and  read  the  I3  rg©  print  at  the  top;  th*^t  the  other  printed  foins  was 
fine  print  and  ahe  answered  his  cmestione  as  he  read  theta. 

Plaintiff  identified  plaintiff •»  exhibit  3,   which  ^as 

offered  in  evidence,   it  resds  in  part  aa  follows: 

"iHTROPOUTAM   Lira  UrSDRAIIGE 

Ordinary  oepartment 

Hoaie  office 

1  Madison  Ave,, 
York,  M,   y* 


m 


^e  oliwift^^  iqp»  ,«^«.^^^.  J^«|^^«#-  t!^liA4»4<t|>  M»ii%$  i»fl4  i'> 


iytf  tt«   Wirf  ?t«l    fB«)    #i  i;eiJ9HiJ?    -utw    y   n 


&Mt\ 


j^tenj": 


Olstriot  Oalc  PaTlt,   Iliinois       Polloy  m*   S493834  A 

Date  of  Kxpijfjr  Oee.   li,  i'^3  asnewal  i"T©aium 

&8e50  Oividend  33,70  «©▼•   4,   1933 

garloo  F.  Roooa. 

lODl     13th  Avemi©  »orth 

Melrose  k^.tlR,  Illinois 

to  the  i-olioyholdei': 

The  above  xxombBttd  nan^imhX^  Tera  Foliey  will  expire 
on  the  dat©  9t"?tGd  «bove  and  the  laarar;*ao»  thereundsr  will 
©e»3«  on  th-t  d-^te  unless  you  ti.'^vs  indioated  in  v^rltiag;  your 
d«eir®  to  rtnew  the  peiicy  •^t  the  ebove  stated  r©i3sw»l  pTemitaa 
for  youy  attained  ^ge,  ?*nd  have  paid  this  renewal  preaivuB  on 
&T  'bsfore  the  dat#  the  polioy  expires;   or  h^ve  exeroisod  the 
privilege  gr^^at«d  by  the  Ooaapsny  of  conversion  to  %  policy  on 
th®  Indo-wmeat  at  .%«  85,  or  Llaited  I'-ayment  Life  or  gndowasnt 
flaa, 

The  ©aolosed  apx^Ii option  for  renewal.  For®  0139,' 
should  he  oompleted  and  s*?nt  to  us  with  your  policy  ??ad  a 
resalttanoe  of  the  renewal  preaiua  to  rej^.oh  its  on  or  before 
the  expiry  date  of  th®  policy, 

the  dividend  stated  above  for  the  past  policy  year  may 
b«  a-pplied  towfiird  the  x>ayaent  of  the  renewal  premii^M  or  taken 
la  e«Mk* 

1®  shall  be  glad  to  h?r.,v©  you  continue  as  a  polioy- 
holder  and  h^v®  naked  our  local  representative  to  confer  with 
you  about  the  reaowsl  ©r  conversion  of  the  policy » 

Yours  truly, 

A,  iP,   Dtrtrllng, 

.section  immmevt^ 

Flalntiff  ftijfther  testified  tli»t  eh«  found  exhibit  S,   a 

blank  application  form,  in  h«r  husband*®  papers  afte:,r  his  death; 

thiat  oa  the  paper  Mr#  Sesiaan  hs-d,  she  reaidt  '•Applieation  form  for 

renewal  of  term  |>oliey.  Metropolitan  fclfe  lasmraac®  Oompany" ;  that 

she  spelled  out  her  husband*  a  nsjie  in  full  for  Mr,  Ssaajsa  aad 

answered  one  or  two  other  Questions,   it  amy  h@;re  been  aa  address  aad 

hia  age,  and  th^t  Mr,  Sesuaan  wrote  thea  down  oa  the  fora  sad  said 

that  was  all|   that  Just  then  her  husband  finished  filling  the 

prescription;  that  thereafter  her  husbaad  read  over  the  form  and  signed 

it  and  he  aslced  se-nsmM  if  that  w».s  all  he  had  to  do  and  Seaaan  said, 

«Tee,  your  policy  goes  on  for  another  10  years*;   that  «he  asked  Mr, 

Seaaaa  how  iaueh  the  imyaents  would  ajoount  to  annually  end  Seaaaa 

said  there  w^>s  going  t©  be  a  slight  isaoreg.se;  th-t  the  amount  had  beea 

ISO  and  ths.t  it  w«.8  inereaeed  to  '158,00  '^nd  aoae  oeats  and  that  ahe 


mm^  Pmi^k  MiU    loot    ..  ,,.,,   ,  , 


.■>0('^-r      ■"r-:.''-       fti 


,  1  f  •"■ 


tAJSl'^ 


■".'-■^"^•^    -■il^;|*  ^iEt©«  ©.■? 

■■-■"  ■  -^^  .■■•;■,,'■. '^ ■';       V,:-  >■>■'■■  ft- 

■;.  -    weik  art©*  iB0i*«oi*^AH   i^s«Tc  wiSfi  ^.fisaJ  M$»m»$.  ^tfi.r  "■  •   ^.^rf* 

■    .jteiie*  'imm  fi«s©'t  i«ft  «<&  aw*lr.  .»9#.^;  «N*#r«  i««a.s^'^-     . 
ft^  wUAiii  fe^ilfiiiii:!  J!vaAf?^i/^  rf®4  iMMi*  tmi 


7 

malted  how  tbey  oould  pay  it  and  tbat  Seaamn  explalatd  that  there  wna 
»  (lividend  of  *3a3«80  eoming  froa  the  iasuraRO®  th"t  y«!»r  and  tfest 
it  wotild  be  applied  as  a  dowm  payisent  on  tfee  premitia  «ibS  the  ooaapany 
vould  send  a  bill   for  the  bala&ee  and  he;  busbajid  oouXd  aead  a  oheok 
witbia  30  days  after  Oeeeaber  lltb;   thit  on  the  nigbt  h&r  huab?ind 
aigaed  tJi«  applioatioa  ia  tbe  drug  atore  ber  daughter  and  h^x  brother 
were  pre  a  eat  as  they  all  had  supiwr  thv-jr©  at  the  a  tore;  th^t  a©  one 
but  her  husband  sigaed  the  ps^per;   that  she  doee  not  remember  aayoae 
else  aigning  as  a  i^itneasj  that  her  huebaad  may  hare  had  the  policy 
but  th^t  she  did  aot  reoall  seeing  the  policy  there  igt  th^t  time  %ad 
did  aot  see  the  policy  giYoa  to  Mr*  Seaman;  th^^t  Mr.  Se^uua  did  aot 
oall  on  the«  after  th?^t» 

Lorelei  £*  &ooe»»  called  «3  a  witness  oa  behalf  of  plalatlff, 
testified  th*3.t  i:nriee  ftocoa  was  her  father;   that  ia  Oeoeab^r,  1935, 
wh«a  she  aiet  Bea  ae&oan  in  her  fe therms  drug  store  ehe  wais  12  yeare 
old  aad  at  the  tla«    of  the  trial  she  w>3  16  years  old;   th-t  xjiatjally 
«he  had  beea  st  the  drug  store  every  algbt,  because  they  hstd  supper 
St  the  ^tore;   th%t  her  unele  Kenneth  lAjurs  was  olerklng  ^%  the  store 
nxA  wai  there  with  her  f*ther,  her  aother  aad  herself  the  night  Ben 
Seaaatn  oaaw  iato  the  drug  store;  that  she  ^ats  sitting  '»t  the  desk 
near  the  preaoriptioa  oouater  at  the  bssk  of  the  store  when  Mr« 
Se&Bmn,  her  aiother  sad  her  fsther  oaaie  biok  there;   th?»t  Mr.  Seaiaaa 
apoke  to  her  father  about  the  policy  sad  the  renewal  of  the  policy 
sad  her  father  asked  hia  if  he  would  step  out  ia  front   for  a  few 
miautee  while  he  filled  a  presoription;  that  Mr.  Sesmnn  asked  her 
mother  soae  questions  and  wrote  the  ansisers  down  on  ^  pieee  of  paper 
a»a  when  he  hi^d  finished  he  handed  the  paper  to  her  father  to  aign 
and  her  f'Jther  sigaed  it;  that  her  mother  iteked  if  that  wis  all  ^ad 
how  the  payaente  were  to  he  made  and  Mr.  Se^atan  said  the  dividend 
of  |ta  and  sons  oenta  w*«  to  be  paid  on  the  preaiua  on  th^t  policy 
for  that  year;  that  \  dividend  fro«  th%t  year  for  the  policy  for 


it 

»J8©1I8^   f©«tol*K*-X    4?«5rf?   S^^is    S*4«    f^^    4'««q^   «^*   i&«flg|i«   fe«#«?i8M  t«tf*J3tf 

Jba.9:  -few  9-i!.4$  tf^  ^miit  '^^Sm  ^M  gfii^ia® .  iJC^wwi  »m  hlb  9d»  i^idf  #«r<f 

;$-««  Hh  .msm^'^  ' 4^^ .^^^^  ysmmm  utM.^i  .a9ri^  -^Xl^Kf,  M$  a#8  itm  i)lb 

^fmi^  mfiBja^Ai  St)  Sl&n 


s 

tt$9  past  ye-^r  wsb  to  sppiy  ©n  islie  renewal  of  tli^.t  polioy  «nd  th€ 
r«?rat  was  to  lac  paid  In  W  days;  "that  slae  saw  her  father  sign  the 
papef  but  th'^t  she  did  not  re»d  it;  tlis't  her  father  took  out  a 
Prudential  policy  about  that  time;  that  she  did  not  see  the  policy  in 
the  Metropolitan  I4f«  ln3W3ran<fj«  Soapany  there  th^t  night;  th«?t  she 
b«li«v«d  her  father  kept  the  policy  in  s  hox  st  tht  ba.ak  until  the 
h%B]!;  closed* 

Kenneth  iiawrs,  also  a  ^tnes€  on  hehalf  of  pdalntlff, 
teetififtd  that  he  worked  f<ar  his  hrother-la-law  in  the  drtig  store; 
th^-t  he  saw  Ben  s^aaa^n  la  the  drug  stort  in  the  efsrly  pn^rt  of 
Oeoeab&r*  19SS,  ^nd  th5»t  he  heard  the  oonverssstion  beti?een  aea  s&ajMMi 
«tnd  his  sister;  th^st  SeaasbB  wanted  to  find  out  shout  the  reaewal  of 
the  term  polloy;  that  he  did  not  hear  %11  the  oonveratation  es  he  ^-^s 
busy  wftitlng  on  ou©tom«?rs,  but  that  he  did  he%r  and  «e«  Sesaan  Isy 
*  »ll|»  of  paper  on  the  ©ounter  and  hie  brother-ln-lsw  ®i^ed  it 
and  aaked  shout  the  premlus  and  Sesastn  told  hla  ho'^  mueh  It  would  be, 
he  sentloned  s  dividend  ©heek  th?t  would  apply  on  the  premlua  and  that 
he  would  get  ^s  not  lee  to  imy  the  balsjaee  is  a  oouple  of  weeks. 

i'laintlff*®  ejdiibit  #,  la  «  photoetatle  eopy  of  the 
reoitilaitlon  for  h  lleenae  to  be  issued  by  the  atste  of  Illinois  under 
the  statute  and  reads  in  part  ?^s  followaj 

*»This  l»  to  certify  thnt  the  Metropolitan  life  Insur-ance 
Oeaimny  of  1  todlson  J-vetme,  lew  York  has  appointed  Ben  "eams.n 
of  1848  S.  Kolln  nve,  Ohic^-go,  Cook  Oounty  «gent,   for  the^  tr^.na- 
•iOtlon  Af  its  g,uthorlzed  business  of  insurance  in  tht  State  of 
Illinois  for  the  term  ending  March  1,,  19S3,  unless  such  appoint- 
ment be  sooner  revoked* 

Dated  at  M©w  York  this  let  day  of  M«roh,  193g, 

Metropolitan  J.lfe  Insurance  Coapany*" 

the  reverse  aide  of  said  reouiaitlon  reads  In  part  as  follows j 

"fhls  is  to  eerti^  th^tt  _«,«,««.  has 

designated  the  following  persons  to  be  lloenssd  n©  agents  of 
and  for  the  oomoany  named  on  the  reverse  aide  of  this  license 
and  said  persons  nre  hereby  duly  lleeased  and  constitute  the 
authorised  agents  of  ar^id  oompany  for  the  purpose  inc3lo*ted  s^nd 
aoeordlng  to  the  provisions  upon  the  reverse  side  hereof,  ^hloh 
are  tt&de  a  part  hereof  until  the  first  day  of  Msrch,   193S,  unless 
t&ls  llGemse  be  sooaer  revoked  or  otherwise  terminated**' 
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''''"  iiiN^#^ '1^  i^ Je^  <»4t  m  x£m0  ot  m^v  ■m'^^  Hmh  ^4$ 

9^0  if§H  ^i>#^  ?^  «^  ^^^  t-Mt^imiiMk'  1SS  Hi  l&i«|  94  «t  caw  l8«ii 
■■    »  ^^'  Mit^  ^»Mt^  *»Sf  *«irtr*  4*i  feiNPf  fm  htb  »if«  tAif*  tsn^  %itqjsq 

fti'^i^iJ^  M^  &m  ^mi  H^  ■#^#  t«iM  imi$if*A$  ^nmM  t^Mm  SMita»hm*^ 

'■■'"■'- '■'^'''''■t0'''i^ti^'"^^        aMt  :«l  *y#t«  -giirs^  «4#  fti  . «««»©» t  n«»e  war- fB4.  **rfi^- 
^'■'e--  ■  i<^4f:'Mit®-*i»#«> 'iiit 'li*  *«NMl-#fii«i  fell* -«Ml.#.«il*' it'S'Jiklo^^^'SJf  »rf3- 
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At  the  close  of  plaintiff's  evideno®  a  sotlon  was  made  t« 
ins  trust  XhB  jury  for  the  defentant,  ^Aioh  w«»s  deniedl. 

mn  Sei^asan,  a  witness  on  behalf  of  a«fendant,  testified  th»t 
he  eontaeted  Enrico  F.    vooea  regarding  his  in8tir<*Bee;   that  the  first 
tliM  h«  saw  hia  vf^s  about  th#  middle  of  ^oveml>er,  1932,  ajtd  there- 
i9fter  aaw  hla  ubotit  seven  or  ei^t  tiaea  j=^ad  that  he  saw  hla  in  his 
plm^9  of  Ibcsiness  as  h«  wa.«  a  druggist ;  th'it  he  did  not  remember 
anyone  else  being  in  the  drug  ^tore  on  Deoeaber  1,  1933,  but  l&r* 
gjid  Mrs.  Roeoa;  thist  he  did  not  know  Ko©oa»s  daughter;   thst  at  the 
time  Mr*  and  Mrs*   £^e»  were  behind  the  preeoription  co^inter  he  had 
^  oonver&ation  with  them  with  teferenoe  to  the  polioy  that  was  due 
to  explroj   th^^t  he  oould  not  give  the  exaot  words  ai   th  t  oonversatioa, 
but  It  was  oontr?»ry  to  «hat  he  wauated  thea  to  do;  that  Mr.  B©cca 
never  signed  any  papers  for  hi*;  that  he  tried  to  fill  out  the  applioa* 
tlon  for  the  renewal  of  the  policy,  but  wfts  aot  given  the  information; 
that  he  did  not  think  he  asked  s&tm,  me<i%  sjay  questions  to  fill  out 
thnt  particular  form;  that   it  was  not  signed  by  Reooa;   thf?t  he  did 
not  refteaaber  whether  the  poliey  irs=s  surrendered  or  not,  but  he 
believed  it  wss  a  hoaw  offlee  ryie  th^t  he  ploked  up  the  policy  anyway; 
th-»t  he  did  not  tell  Roccj?  on  Oeoe«ber  1,   1933,  th^tt  there  was  a 
dividend  of  S3:S-.70  due  ©n  the  polloy  or  th-^'t  the  poiloy  was  reinstated 
and  h«td  an  advance  pt^mixm  of  i?58,70,  and  th-st  la  30  days  or  in  two 
weeks  they  would  reeeive  a  bill  fro®  the  heme  office  and  thf't  they 
should  pay  the  preaiiuja  then;  that  he  probably  mm  Hooea  one  or  two 
nighta  after  Oeeember  1,   1333,   and  had  a  ©onversation  with  hia  at 
th*?-t  tiai   ^ith  referenoe  to  renewing-  the  poliey;  thnt  he  m.w  »©oea 
several  timea,  an  sverage  of  tw©  or  three  tiaee  a  veek,  until  the 
tiae  of  his  deoeaee  and  that  he  never  signed  aBjfjkhlng;   that  after 
Rooca'a  de^th  he  celled  on  are,  ftoee®  us  the  ooapany  ^aked  hla  to 
give  her  the  dividend  oheek;  thst  he  offered  her  the  oheok  but  It  w^a 
refused;  th&t  on  two  oooasione  when  he  ealled  he  h^d  ^  different  man 


-©•iw^?^  lsiJt«  <«5fa  j-jcscftesriaJi  1®  tiMiia  «ysf»t  ^Ts'O'Sffi  »jriP  slid  s^e  •jcC  ««i# 

fta^  »H9!  t^  ^«4X«)q  j^^d^  0f  s«:«ii£9iica%»t  dil^  i&ftdi  Hiiv  ^lt&^f%i^vam  « 

#u*  ilit  «^  m^U^^m  Ws*  .^gtsitisi.  •9«M  Maf«j?i  m  Mid*  *«?«  ■&!>  «I  $m^ 
mh  ^  iM0   i&m^^  ftf  Mm^i»  *9S  caw  4a   *B«Jt*   l»S®a.  «sI&fti#Xdq  t«rft 

X»^  f  i«£*  fea*  **in6  -ae©*^.  «^*  wo't'    '   :     »  wi.«>»«  f^iUro^;  iM*  aiot» 
a-Bt  'T©  ♦»©  B&»90/^t)i^  %M«4«m  M.MWJ  iu.fltt  «ffX'  ■■      - ■■■■ 

8«W    U    f»tf  :«^'^'^    »^;t   *^rf  ^*-r  -VMf   Svi-: 
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with  hijB,  ooe  was  a  «»Ja  by  the  na»e  of  Gettler,  who  w«s  his  iaiffledlat© 
assist  ant  a&nagcr,  and  on  the  otJser  oocasioa  he  brouglit  Martin 
KatntsT  witb  hia* 

SfiftB&n  further  testifying  stated  that  the  ^rpose  of  his 
call  was  the  rtinatatement  of  a  poiloy  th;«t  m.u  due  te  expirrr  on 
the  iif«  of  I4r,   Roooaj   that  he  h^d  the  reinat^ateaent   form  in  his 
p©eketj  th'-jt  he  had  atireml  oon-^^rs-^tions  with  Mr»  and  Mrs.  i^eooa 
alNnit  the  reinstateastnt  fora;   th'at  the  purpose  of  the  call  ^^^  to 
g«t  Roco»  to  sign  the  reinstatement  form;   thst  he  told  s'^oec??  the  tera 
policy  he  had  with  the  ooapany  *''.3  ^.bout  to  expire;   th't  the  renewal 
poXley  «?^s  for  another  10  ye?Ts  9%  an  ineresaed  preai^aj  that  he 
told  them  that  the  dlTldend  due  woiild  j^y  the  preaiiia  In  part;  that 
Mr*  Hooes.  gsTe  hla  to  understand  thst  he  v^a  not  interested, 

Defendant  introduced  its  exhibit  1  which  was  the  Applica- 
tion for  Renewal  of  Renewable  Tera  Policy ,  but  the  signature  of 
Sarloo  F,  iioo<5a,   the  deee^^sed,  did  not  appear  thereon* 

Defendant  thereupon  smiled  a  witness,  Arthur  L#   rtout,  whe 
testified  that  he  w^^g  an  agent  ©f  another  Insnr^^noe  Somps^ny,  The 
Prudential  Insurance  Ooapany  of  Aa^rlea,  snd  th'»t  defendant's  exhibit 
2,  was  %n  apylieatlon  aade  by  Mr.   -^eofs  with  the  l^rudential  Insursnee 
SoMpany,   for  insurance,  and  bore  the  witneee*   signature  and  th=t  he 
s^ir  Mr«   Beooa  sign  th't  doeument  on  the  di»te  it  bears,   Deoember  3nd« 

f^w  pertinent  qneetlons  end  answers  in  the  Questionnaire 

of  the  I'rudentlal  Insuxj^nce  OompJtny  of  AiM»rlea,  were  m»  follows: 

«6,     Give  below  psrtleulp^rs  of  all  life  Inaursince  In- 
cluding ^sr  risk  and  group  Inaurj^tnoe,  osrrled  in  this  snd  other 
companies  or  asaoolatlons* 

name  of  Oompany  Aaouat  of  Policy  Kind  of  Foiloy 
or  i^8i;oolation 

Ans«  tJ»   $♦  Governiaent  2,000#00  3©  Fayaent  Life 

"     «  «  3,000,00  20  yr  End, 

30#     Are  you  negotiating  or  h»Te  you  applied  for  other 
Insurajaee  ©n  your  life  -^t  this  tiae  in  this  or  any  other  oomaajiy 
©r  association!     If  so,  give  naaw  of  eoapaay  or  assoolstion 
a,ad  aaount*     Mo«** 


9^mJtt>mmi:  »M  'nm  ©iw-  ,tftl#!iNii  1®  mm  Mt'-^i^  ma  ^miss  dti'^- 

■;-m   i#««cs,«i  afijciMswtt  *rf#t«^  M*:«fl»  ♦«s^  *fir©J^lvtfc  driiJ  titif*  .«»4J*  fcXe* 
9il^A  CMC*  m»  mM»(  £  I^MMm  9fi  fei^9.s:riN>Trai;  #i?Rls«^lQC 

'Mf  ,ta*<*«*^'  iN«»6irjS«M*X  t^^tffiaia*  t#  ■  #««*$«  <»  «»#<itf'' t^aUt  JNiiti#8«'.sf 
•feflf  ttdBWKjaa  ,flr!r««f  #i  #^f:|s  »««■  at©'  *a«ig«^oS>  #«rf*  scgla  »»e«»?   .tK  nr«« 

•#1    ■.;  ■    -  ■  ■  :  »     ■ 


Tbe  deceased  did  not  at  %%mt  tim«  asy  th- 1  he  Md  aa 
insuTsace  polloy  'fith  th«  Metropolitan  Life  Inavrans«  Ooapany  a»d 
h«  yequeated  tMt  the  Prudential  ilfe  Inaursaoe  policy  to®  dr-te^ 
j^o««b«r  11,  1933«     It  appfirra  from  this  evid#ao«  that  he  ws.e 
substituting  tiie  Prudential  polley  for  the   i^olloy  nhioh  he  held  wltb 
the  Metropolitan  Life  Insmrsaee  Qoatp&njrf  whloh  polioy  expired  on 
the  ssiiae  d^te* 

Th«  witness  ife.rtin  Kanter,  called  on  bebalf  of  defendaat, 
testified  he  r%s  an  argent  of  defendant;  th^^^t  h©  ecoomsanied  Mr» 
SesBftE  when  he  ©ailed  on  Snrl©©  Roeea  in  the  s^rly  p&rt  of  Oeeeaiber, 
19S2}  that  he  hs^  a  eonvers&tion  vlth  Mr.   Haoea  as  Mr,  aaaaan  'sas 
trying  to  ooaserve  a  ^S,noo«00  policy  on  the  term  clan  th  t  w^e 
due  to  go  out  of  date  at  th«it  ti«e;  th  t  Koooa  siaid  he  wss  not 
interested  in  the  policy  at  ®li;  that  to  hie  knowledge  seaaan  did  not 
haitre  a  oonvereation  with  Mrs*  Rooe»  that  night;  th«t  when  Hocos  tr«»s 
teld  that  his  policy  iiste  about  to  eifpire  and  his  grsoe  i^riod  had 
not  sBueh  longer  to  run,  he  said  he  did  not  purtioularly  e^re  to 
Ointinue  with  the  polioy* 

Herbert  pettier,  a,  witness  for  defendant,  testified  by 
deposition  thrt  he  lived  In  lerre  Haute,   Indians;   that   in  Soveaber, 
1932,  he  went  with  ;iea  Seaman  to  see  Enrieo  lioeea  with  regard  to 
renewing  hie  polioy  with  the  Metropolitan  iife  Insuranae  CJofflpaay  mtA 
bed  a  oonrersation  ?rith  hia  in  the  drug  store;  that  he  finished  Rocoa 
to  renew  the  polioy  in  the  presence  of  aoooa's  «?ife}   that  Mrs,  Hoeom 
a»id  he  oould  de  better  with  the  money  th^a  the  Metropolitan  oould  - 
that  sU  they  were  Interested  in  w»s  the  |33,70  th'^t  ?raa  due  them; 
th'-t  Roeoa  refused  to  listen  to  the  suggestion  ths^t  he  renew  hie 
polioy  or  take  out  any  other  kind  of  policy  with  the  Metropolitan 
and  inelsted  on  the  o©«n&ny  sending  hia  a  check  for  133*70;  that 
Mrs*   !^©oo&  opposed  the  reaew&l  of  the  policy;   that  he  told    ?oeoa  th?it 


m 

■  j«s»  ,fe«if^  M  t^M^  f»t  -awl*  *i*l  t»  »•&  AiiJ  »««s«»«fe  »dt  .«.v.'l-*  i^iffy'- 

mm  «ft#^  .^^.iffw  #f.;if#  j'*-%iK  ^tm  MmM   t^m  if*iw  Hoif.stiwriio©  b  wmd 

<  iit  »««!»'  flt^ij^iUrK^  iiir  fk0f  ^  him^-  -^  \mt  «#  mt^l  ^m  tea 

y--- '■-^f'''     ■'■''■•'/.,■:  '■''-■-    ♦t©ii<>^  *<f#' ri»l#  «Himltfr{^» 

■  ■'.  #  M*3i«w  iiti«?  ««<>9J?  «rt>i*t«^,  »^e  »ffli4w»«i^'«««?  .(fails'  tfl?^  -^  ,ssex 
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it  would  oo8t  tit»  f58«50  t©  T9ftBw  the  polioy,  but  did  not  tell  liiffl 
thf?t  tbe  |23,?0  would  be  applied  on  the  renews!  policy  and  thst  he 
would  ^t  a  ziotioe  ffoffi  the  ootapaay  and  ii«  would  ha-re  31  <i?)ys  to 
pay  the  tf^.l^moe  of  the  IBS.SQ;   tb«t  Eooor  did  not  request  th^st  the 
poliey  whioh  ^'^■s  to  expire  on  Deeemhe?  11,  1333  b«  renewed  for  a 
f\»yther  tera  of  10  years  at  the  prealum  of  #58*80  and  thiat  th« 
dividend  credit  of  I2S#70  b©  applied  oa  th«  payment   for  said  prealiim} 
that  neither  he  aor  M3f»  Seaman  told  Mr,  Roooa  thttt  hie  polloy  whieh 
would  ^fxoire  UeceiBber  11,   1933  would  be  eontinued  for  another  10  ye  rs 
without  any  further  motion  on  hie  part  and  th^it  s  notioe  for  s&ld 
renewal  prealum  would  be  reoeitred  by  him  froa  the  home  office  of 
the  defendamt,  and  he  eould  pay  said  prealus  after  deducting  said 
dividend  of  #32*70  st  arg^  time  within  31  days  after  DeoeaOier  U, 
1933, 

Xn  rebtttttX  plaintiff  denied  that  she  had  ever  seen  Mr* 
Ranter  before  the   lay  of  the  trial  and  that  she  never  saw  lac* 
pettier,  is^os®  deposition  she  heard  read;   thra.t  she  w*s  not  present 
at  s.  oonv^ersation  between  her  huebnnd  and  Mr*  Gettler  or  ths?t  she 
made  the  st?3tement  that  she  *'eould  do  better  t^ith  the  money  th%n 
what  the  liietro|2Qlitan  can  -  that  ail  1  wanted  or  was  interested  in 
w«-8  for  *U8»  to  get  the  f23»70  due  us** 

Kenneth  tuurs,   a  witneee  for  plaintiff,  when  o^lled  in 
rebuttal  stated  that  neither  Mr*  I*»jater  nor  Mr*  Oettler  ^as  in 
the  'im^  store  while  he  was  there  during  the  months  of  Sovember  nnd 
Deoeaber,  1933;   and  sgislB  that  *He  lHv*  Oettlerl  was  there  a®re 
than  onoe  while  I  was  in  the  store  in  the  aonthe  of  Sovember  and 
Deeember,  1933*" 

No  eridence  wt?s  offered  by  the  plaintiff  to  show  it  was 
oustosaary  for  the  agents  of  the  defendant  to  do  other  than  solicit 
loMuranoe;   that  the  ftgeate  in  viol^sttioa  of  the  teras  of  the  polloy 


tSsP 
,t4t    i^^4t   i»«S    »DK«®gf    i*  m^B€^^,   flit  .lS"^S.   Rti5®t    Q'i   tQ.   ««»t    X«»lt*1K*t 

t0^^fSTi%,  $00  D^^-f  »ii»  i'4M  ikffm^  h%si»£  m»  £t9i.H»ev[^  ^mt^f-  ^x&lttt^ 
baa  ««^ffii»v«iS  to  .eramm:»4i  seit.«&  *Tfi«r*  »#w  ««i  aiiihr  »t«#«  Sfnfc  9i*4 

#i9ii®» -«*es#  ItMit*  «l^,-«f  !««*«•% J'^' 
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viT9  ptrmitteA  to  oolldot  premluaui  «tnd  negotiate  taries  dlff extent 

thaa  those  provided  fey  tb«  terms  of  tbe  policy. 

The  evl(i«»ce  mhonn,  ^9  feeretefore  at^ted,  tlast  sfter 
£nrioo  Hoooa*^  death,  tbef®  w«a  foimd  .^^osag  Ms  effeots  a  blank 
appliaation  for  the  reaewal  of  Ms  ^iloy*     It  had  not  be®a  ai^aed 
aor  had  it  been  filled  out  ©nd  it  wss  doubtless  on»  th-t  he  hsd 
yeoeived  fro«  the  solioitiag  ageat  of  the  defendaat  ooaoaay. 

It  will  be  ttoted  thfit  the  evldeoo®  in  thie  o^m^  also 

ahows  that  the  first  ©oaplaint  filed  was  bmsed  oa  the  theory  tfest 

th«  iBfituranee  w^s  still  in  foroe  %ad  thmt  larioo  B^ooa  Md  SX  days 

frtw  til©  date  of  expiretloa  within  which  to  renew  the  polltqr  based 

oa  the  Ii3.agu8i.ge  weed  tliereia,  irhioh  rei?d8J 

*A  graoe  of  thirty-one  days,  without  interest  eharge,   shall 
be  granted  for  the  payraent  of  every  premium  after  the  first 
during  which  period  the  insurj^noe  ahsll  continue  in  force# 
If  death  ooouT  within  the  daya  of  grace  an^  unpaid  aremium 
for  the  then  current  polioy  year  shall  be  deducted  from  the 
ftMouat  pay  a  Die  her  ©under  #''• 

The  eourt  below  auetained  the  objection  to  thie  elaia  and  we  thiak 

rl|^t fully  ao  ^9  ©a  the  date  of  the  expiration  of  the  policy  no 

premlu«  wi«a  due  unless  it  oould  be  said  a  new  oontrmot  was  entered 

into  between  the  parties,     there  were  no  dsys  of  grace  after  the 

date  of  expiration  of  tlie  p©llcy» 

;^e  are  mindful  of  the  rule  thst  oourta  should  izse  the 

utttost  eaution  not  to  interfere  with  the  verdicts  of  juries  %nd  that 

it  is  one  of  the  important   functions  of  a  jury  to  deelde  controverted 

See 
questions     of  t%o%J  The  Feople  v.  Kanisch.   361  Ill«   46S,  yet  the 

burden  rest*  upoa  the  sppellate  court e  of  this  »ti»te  to  determine 

irfeether  or  not  the  verdict  ia  agaiast  the  aanifeat  weight  of  XlbM 

evidenoe, 

Aa  the  3upr«B»  Oourt  said  in  the  case  of  ijioneleoa  v, 
last  St.   Louia   ,i.    Oo..  33S  Xli,   635,  at  page  6^8: 

^"^^  t^^<^g»  V,   Innia,  84  111.  78,  the  eourt  said  tfe^'t  la  ail 
eases  iiAiere  ?t  verdict  is  manifestly  fiXi.^  palpably  against  the 
weight  of  the  eviaeace  the  Judge  in  the  tri!%l  court  sliould 


u 

'm-^im  ^df^^^  «m^  mit'iisi  Mhbf^  modi  emat 

■m$^  •»»«   9ksii$  »i   99ti9ibJtf9  tii#  slhi^ifl'  ^w^  DC 
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promptly  take  the  reeisoaslbillty  ©f  s«ttiag  saide  the  reTdlet, 
and  8  f?silur«?  to  do  so  la  error*      If  a  verdict  is  manifeatly 
against  the  'i^eiglit  of  the  evidence,  it  is  not  neoees'^iy  that 
it  sbouXd  further  n^ppm-v  th-t  it  ^as  not  the  result  of  the 
Impartial  n&d  honest  judgueaf  of  the  jury,  nor  thnt   It 
resulted  fro®  prejudiee,   passion  or  some  Impreper  iaotive  or 
eondition*     f©  permit  a  verdiet  shioh  is  clearly  -^.tid  manifestly 
agfiinst  the  ?feig:ht  of  the  evldenoe  to  stand,   upon  the  auppos- 
Itloa  th^^t  the   ^j^^^y  ^®re  impartial  and  honest,  would  \je  as 
unjtJst  and  injurious  to  the  defeated  party  as  though  It  pro- 
ceeded fro®  |>%3sioa,  prejudice  or  soaae  improper  motive* 

Again,   it  ia  not  the  rule  th'-t  an  sppeiiate  court  will 
not  revsrse  a  judgment  of  a   trial  court  v^h&Te  the  evidenee  of 
the  suooesaful  'party,  'when  considered  hy  Itself,   is  olearly 
sufficient  to  sustain  the  verdict,  -  irhioh  is  the  rule  oa  a 
motion  to  direct  >a  verdict.     That  rule  was  stated  by  thia  eourt 
in  several  cases  of  contested  wills  where  the  evidence   s^^s  in 
irreooii«iahle  conflict  and  the  validity  of  the  will  depended 
laxgely  upon  opinion  evidence,  and  siaong  other  o -ses  w«s 
Q^liw«x;%  V.  0?rpente3P,>  96  ill*  63.     The  supposed  rale  ws-3  not 
extei^ed  to  aotione  at  l%vr,  and  the  whole  matter  ^'ss  aet  right 
^  ggfdiey  V,  Pal^r.  193  111,  IS*       The  court  there  aaid 
(p*90}:      *Maaifestly,   it  ^93  never   ^^aid  hy  this  court,  nor 
intended  that  it  should  be  undarstood,   thtit  the  court  will  not 
Interfere  with  a  verdict,   in  «  case  of  this  fcind,   on  the  ground 
that  it  is  cie?)rly  against  the  weight  of  the  evidence,  where 
th»  evidence  is  conflicting,  unless  the  evidence  of  the  su^ceas- 
ful  rmrty,  standing  alone  ??nd  considered  by  itself,    is  insufficient 
to  sustain  the  decree.     It  has  been  repeatedly  said  th^t  the  rule 
Is  the  aame  as  la  caaes  st  law,  and  the  st^sterfient  of  it   In  Boem 
of  the  oftaeu  la  this  form,   'that  where  there  is  a  conflict  in 
the  evidence  this  eourt  will  not  reverse  the  decree  if  the  evidence 
of  the  siiocessfui  party,  when  considered  alone.   Is  sufficient  to 
euat^jln  the  decree,*   la  clearly  subject  to  the  quali fiction 
usually  st-^ted  la  the  osaes,  that  the  verdict   is  aot  clearly 
against  the  freight  of  the  evidence,     then,  n.3  in  the  esse  at  b«.r, 
the  record  ©hows  thst  the  verdiet  is  .^gninat  the  clear  «?elght  aad 
frei>©nderattce  of  the  evidence.  It  will  be  set  aside,   as  la 
GAsea  at  imw,*" 

The  witnesses  for  plaintiff  were  her  dauj^ter,  her  as|ibsw 
and  herself,  ah©  belag  the  beneflcltry  na,®ed  in  the  polley#     Plaia- 
tiff  offered  ao  erldeaae  other  thaa  oral  testimony  la  support  ®f 
Iter  claim* 

the  defendant,  on  the  contrary,  produced  several  witnesses 
n^o  denied  that  the  decedent  was  dealimis  aad  willing  to  renew  his 
policy,  which  teetlmoay  is  snapported  by  the  fact  th^t  on  the  date 
©f  the  explr^tloa  of  the  Metropolitan  Policy  Hooca  im-?e  aa  applies,- 
tloa  for  Insurance  with  the  Frudeatiai  Life  Xnsuraace  Coapmay, 
iribloh  application  w*®  offered  in  evidence,  wherein,  when  listing 
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oth@T  insurance  in  foroe  iriiioh  he  held,  he  did  not  olalm  to  be 
insured  under  this  Metropolitan  policy.     Such  applie^^tion  for 
Insurance  in  the  Frudentini  Life  Inaumnoe  Oomvfi^ny  plainly  shews 
th'Jt  Reoca  did  not  regard  the  Metropolitan  14 f®  Insurance  Oouapany^s 
policy  as  in  force  on  the  date  of  December  11,  i93S',     Other  ssute 
testiaoni'^lQ,   such  -as  the  blank  appiioation  form  which  ^ras  found 
saongRoooa*' 8  papers  after  hla  de-^th,  no  attempt  having  been  ssde  to 
obtain  the  signed  one,  if  it  existed,  strongly  support  the  contention 
of  the  defendant  and  we  think,  render  the  verdict  returned  by  the 
paOY  8-s  ^lag  sgalnet  the  manifest  weight  of  the  evidence. 

Other  aueationa  arc  raised  aa  t©  the  po??er  and  authority 
of  %%«  agents  of  the  defendant  c^mpsny  and  also  as  to  the  instruc- 
tions to  the  Jury  thnt  were  given,  but,   inHsatuch  as  this  case  saaat 
be  retried,  we  do  not  deem  it  necessary  to  diecuas  theai  i^t  this 
time. 

for  the  reaaona  herein  given  the  judgaent  of  the  Olrcuit 
0ourt  is  reversed  and  the  oause  is  remanded  for  s.  new  trial. 

jii9aj^£,«T  mTimm  Am  omm  uEUAmm, 

HEBEi.,    P.J.    Am  ilAhh,   J.    0OliaC?i. 


fl0i*iK^^iia«!>  5i(^*  t'min^jn  t^::^tmt:.-f:3  ,M^«iii»  *l  tl  ,*«»  fefta?B.li  M#  iJiJ»*fifo 
tmr  uymmml  ■,t^!'<^  «ifi;«!^^j^  (sisrsw  ^^©itt  t*JBt  ■•  >*-&li 
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JIM  BROOKS,    for  use  of  MXMIl  SEIOEH, 
(Plaintiff)  iippellant. 


Of  HAafFOaa,    •■OHMa^OflOlJT,   *   ©bra*.* 
(Garnishee)   s^poell*®. 


JIM  SII00i:s»   for  uae  of  K^IS  SSISit;!. 
(Plaintiff)  AppelJ^t, 

Of  H&Stl'ORO,  OOIIHlOtI0«f »  a,  corporation, 
(garnishee)    ^t!p«li€«« 

FEB   2  1938     ■ 
m,  jusfiOE  SEififis  £.  siJLUTAH  a£i.iv'is.£a  TMs  oPiHiofi  or  fHg  couaf, 

lllis   la  a  gsralshaent   proceeding  whioh  was  brought  by  one 
Jim  Brooks  for  the  uae  of  filunie  aeidea  sad  Loui«  Selden  against 
the  Hertford  Aacident  and  ladeamity  Oosapar^  of  Hertford,   Qonneoticut, 
Q  ooTpomtion,   g'^rnishee,  upon  t^o  Judgments,  one  for  11,500  and 
the  other  for  |S,500,  respeotively,  gro-j^ing  out  of  injuries  sustained 
in  an  automobile  accident.     iSrooks  was  driving  the  autosBobile  at  the 
time  the  Seidens  were  injured* 

Thie  garnlahment  proceeding,  baaed  on  s^id  judgtMnts,  v^& 
broueht  by  the  real  plmintifia  againet  the  defendant  upon  nn  f^utomobile 
insurance  policy  issued  by  the  said  defendant  in  f-^vor  of  a  amn  by  the 
n^sme  of  Tsiomps  i\  Gallagher,   the  empiojwr  ©f  said  Jim  Brooks* 

fhc  eridenee  shows  thst  said  Jia  3rook9  w^^s  engaged  by 
Tho«ae  F»  aall«gher  ?s  s  private  chauffeur  and  the  stipuittioa  of  the 
parties  shows  thnt  at  the  tiae  of  the  gocident  he  w-^s  so  employed  and 
the  said  judgments  -xQre  rendered  vig^inst  Jim  8rook8»  Oounsel  for 
appeilante  atate  that  the  evidence  in  the  original  o^tses  in  which  the 
judgments  were  entered  sand  which  brought  out  the  fact  that  Jim  Brooks 
was  employed  as  a  private  chauffeur  by  Gallagher,  did  not  establish 
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r  um%iiAm  M'vwim  »^utm 

■t8stM^<  awbii^^  -^im^d  b&B  imMm  ^jL&ttliA  to  »nu  M$  tot  sioo^a  tU^ 
»iJ*  #v«  ^XMoaoJ^tf®  *4f#  sKlvi«l>  (gtfl®  ai^e'Si     .^a«l>lo«Ms  »XX«r««£o*Mi?  as  ai 

suit  X<i  am  e  %©  tow!  al  #it?'!.fesala!s  him  ^M  \^  Jbntami  foliosj  so«axuBjral 

i3t#l  X»«flci»0     ««a4o0^  «lw  3ttoX*^  fes^stlMM*  ««».«?  »f^©ai;^£ft  ■feiiss  adi 
#afo0-«ft  ail,  t«45  imt  9m  *m  t4mi^^  midv  Jms^s  ^*lt^i■a  : 


>»_  K  e^.^jL^ 


A.«  «k»»x     tr-ckfrTrL^Ar  rft£k  imI  «ri>Hi^*l'iir«e(i\<^  ntml^a    tt  mm 


that  Brooks  was  the  ageat  of  Galiaghex. 

The  autoaobile  driven  by  Srooks  ^--a  osrned  tejr  OsULIa^er 
and  oounsel  states  that  the  g-^rnishment  proceedings  ^re  bussed  upon 
the  presumption  thst  aali&gher  had  given  hie  consent  to  Jia  Brooka 
to  use  hie  j%utoaiobile,   srhioh  Automobile  09.ueed  the  injuries  sustained 
hy  plaint if fs« 

Ae  near  aa  we  ©as  gsther  fr<«  the  limited  ftbatraot,  the 
proceeding  is  baaed  upon  a  paragraph  in  the  poiley  issued  to 
aallagher  by  the  insurance  company,  by  whioh  language  the  eoapaagr 
ineuree  against  liability  incurred  by  %ny  one  who  may  drive  the  auto- 
mobile irith  Gaili^er's  ©onsent;  the  evidenoe  shove  th- 1  t^en 
uallft^er  got  out  of  his  automobile  he  instructed  the  chauffeur  to 
take  it  to  the  garage,  but  instead  of  doing  so  the  chauffeur  drove 
the  automobile  in  other  sections  of  the  city  in  sAoh  a  negligent 
manner  ns  to  injure  the  plaintiffs,  irhiah  resulted  in  the  judgments 
whioh  were  entered  against  Brooks* 

The  points  and  authorities  cited  by  counsel   for  plaintiffs 
do  not  nid  us  in  determining  just  what  issues  are  here  involved^ 
Plaintiffs  argue  r-'ther  extensively  and  cite  authorities  supporting 
their  right  to  maintain  this  suit,     the  right  to  isaintain  this  suit 
is  r-daitted  by  the  garnishee  -  appellee  in  its  brief* 

Flnlntiffs  contend  that  the  trial  court  refused  to  allow 
the  callii^  of  the  said  fhoaas  f,  a»,lla^er,  owner  of  the  autO!aobile, 
as  a  hos^ilfi  witness  and  also  erred  in  refusing  to  admit  in  evidenoe 
the  deposition  of  said  Gallagher  «8  s  hostile  and  ^idverse  witness* 
As  these  elaiaed  errors  are  not  referred  to  by  counsel  in  his  points 
and  authorities  or  in  his  arguaent  and  were  apparently  abandoned, 
under  the  rules  of  this  oourt  we  oitnaot  now  consider  thea» 

It  appears  from  the  abstract,  however,  th^t  aslls.gher»s 
deposition  w%a  tsken  under  the  Practice  Act,     In  that  deposition 
Gallagher  denied  ever  hfiving   iiven  oonsent  to  J  is  Brooks  to  drive 
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his  axitomobile,     Ihen  the  cese  «"53  nulled  for  tHal,   plaintiffs* 
8«uiuiel  offered  tiiat  depoaltlofi  in  evlden«r«,  to  which  objeotlon  wa« 
had  by  app«ilae.     Tliat  deposition  contained  nothing  of  eon»equ©n«® 
but  ti&llagjbsr*3  denial  of  his  consent  baling  be@n  gl^ren  to  Broolcs« 
Just  1^7  plaintiffs  wanted  to  Inttroduos  that  deposition  in  evidence^ 
nm  suoh  evidence  w«b  Rlaest  eonclualvely  agislnst  thea,  and  ^VMt  ^ky 
app«lle«  objeotsd  t©  this  evidence,  i?h»a  it  -i3%z  greatly  In  Its  favor, 
ws  do  not  coapreh@nd« 

the  trial  oourt  in  net  p«raiittlng  Qailagher  to  be  oailed 
fts  a  hoatlis  witness  W3s  oorr#ot»     The  trial  ;Judge  told  oounsel  for 
plaintiffs  th.*t  he  oould  eall  Qailagher  as  hia  own  w^ltness,  but 
counsel  refused  so  to  do.     To  designate  Gallagher  as  s  host  lie  witness 
was  not   justified  by  the  record* 

lor  the  reasons  herein  given  the  judgment  of  the  Superior 
Oourt  is  ^if firmed. 
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V. 

MR.  justioi  mmB  £•  ®uiLi?^s  oi:i.i¥fisi^3  the  opihiob  or  tms  ootmt • 

Thia  ease  app^airs  to  toe  a  suit  to  5eooT«r  for  persoasl 
Injuries  sustained  by  the  t>iaintiff,  ^o&a  £em,  lebich  iajurids  were 
eaased  by  the  Aefendsnte.        ut,   ^n  th«  plencJlnfi^s  are  not   set   fortti 
In  tbe  abstr^ot,  we  aT«  unable  to  know  definitely  just  wh^t  cb'srge 
the  plaintiff  mskee  against  the  defendant,* 

On«  of  the  errors  sssigned  by  plaintiff  Is  thst  the  oowrt 
improperly  ?>eraltted  to  be  adaitted  In  evidenoe  «  certificate  of 
the  superintendent  of  the  Santa  Fe  Railroad  ©ertifying  ^s  to  the 
date  of  a  witinesses's  employment.     The  sbetr^et   fails  to  show  a  eoipy 
of  the  oertifioat©,  but  it  does  show  th^t  the  plaintiff  coasented  that 
the  saae  be  read  to  the  jury* 

Plaintiff  »l8o  olaiaa  th'^st  the  court  erred  in  refusing  to 
admit  in  evidence  a  aard  presented  to  the  plaintiff's  wife  by  s 
witness*  whom  she  olal^ed  stated,  th?>t  if  the  case  was  not  given 
to  a  certain  lawyer,  he  would  testify  againet  pl*iintiff»«  ol'iiau 
fhie  ©ard  is  not  set  forth  in  the  abstr*?et.     Therefore,  we  d©  not 
know  what  it  contained* 

Plaintiff  also  olaims  th'^t  the  oourt  la^de  improper  av,^ 
prejwdloial  statements  ooneerning  the  evidence  in  the  presence  of 
the  jury  and  thereby  oofflaitted  error* 
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X«iiiC£-:  ••■-i  tot  t^'vnmys  is»#  *ia®  «  ad  ©# .  »i.&;««?i3«  ^faa© -ft|>4f _ 
#«»%  *»«  to0:  »«<•■  «;^irj.';^<?[  9&t  %^.  jn^m    ,0^misSm^'t'^  9tS$  ^(f  i»«ipiM|, 

•IRi-ipJlt^  6»lii^isi-3lq  *a5fi3S'«  Y^i5»"S©*  feX*;<jf«r  a^J  ,«©tw*l  flints*©  «  o^ 

fes.??  "x»^»«<?ffii  «fcsffl  ttao©  ®<«t  .t,^'rft  exiJ^AiQ  «mbX«  tl'i^aiiiXI 
to  «ofl"^-^9TE?  »M*  Kl  <^©cc»lsJtTr»  #(!*  ^ifx'iftoii©?)  ii#a«N|i®#.ffi-«  liGlelWrt^'sa 


The  abstract  does  not  dlsoloae  th«t  piaintiffi*  objections 
were  sailed  to  the  s-ttentioa  of  the  court,  in  order  thnt  th«  oourt 
«%bt  correct  th«  errors  if  there  were  .^ny,  aad  thia  qu^^atloa 
eannot  be  raised  here  for  the   first  tijse, 

Plaintiff  aia©  oiaims  that  the  eowrt  err«d  in  reopening 
the  defendant's  case  sfter  its  olose  to  parmit  the  t^atiaony  of 
another  witnesa.     The  oonduot  of  a  trial,  and  the  order  in  which 
evidence  my  be  introduced,  ig  largely  within  the  aound  discretion 
of  the  trial  court.     Chioa^o  Jity  Ry.   Q^,   r.   Qarroll.   306  111.    318, 
337. 

A  verdict  was  returned  by  the  jury  for  the  defendant.. 
Inaeatuch  as  the  abstract  in  this  case  does  not   set   forth  the 
necessary  informstion,  *ith  miffioient  evidence  to  show  upon  what 
the  plaintiff«s  ciai«  is  based  or  wherein  the  errors  lie,  we  mat 
affirm  the  judgment  of  the  Superior  Qourt. 

mmi,  ?,j.  km  hail,  j.  coNOua* 


^im   .XXI  Bar '  .iXf it#  *y  *#. :'^ . t^i  ,:^i:i;gl^^     •*is>©®  1«1«^  »f£#  to 

a«Jt  i*#50%-  #*»  '^aaf.  sa-*©i^  a**©  «?mt  «i  t^jsurts^Tis  »iiS  e^  iifimmMfs.1 
isNhf  ttmit  wQif®  o#  #a»fl»fciirP'  *ir*ii»i1:1;«8^  tf#j;*  ^ts^i&mix&'ia.Ii  iit.»»asoda 
*sa«s  >»*  ,»ii'  a««jt^Si  %d'i  stimuli*'  '^.&  fe»88Ci  ti  »jt«I»  e*l:ltiitii&£tt  »ii* 
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Appellant* 


OF  OIljaAGO. 


f^EB  2  1938 

MB.   JUSfiaS   DENIS  S.    SULLIVAN   OELIVfaiiC  fHI  OflMlOS  OF  tHK  acu^, 

A  suit  was  CQMcseneed  1^  tli«  national  Lead  Qonnnxqf  in  the 
Sfeinlclpai  Gourt  sgalnst  the  defeodant.  The  Soylipp  Ooap^ny,    in  an 
motion  on  the  asalgBaent  of  an  acoot^uat  and  the  et^uee  ^as  tried  Idefore 
the  eourt  without  g   jury.     The  oouxt*s  finding  whb  in  favor  of  the 
defendant*     Plaintiff  made  a  notion  for  n  new  trial  n^loh  was  grs?,nt«d 
and  the  finding  in  favor  of  dcfendlEnt  ^?^8  set  ?v8ide  hy  the  court  on 
August  6,   19S7. 

m  are  asked  to  review  end  rererse  the  order  of  the  trial, 
eourt  in  granting  the  «gK>tion  for  a  new  trial  and  the  placing  of  the 
cause  upon  the  trial  calendar. 

The  abetraot  filed  tey  defendant  -  appellant  is  not  in 
narrative  forn,  s«  required  by  Sule  6  of  this  oourt,  ftor  ie  it  cojapiete* 
It  consiats  of  a  series  of  aeleoted  questioMi  and  janawers  taken 
verbatim  from  the  report  of  the  proceedings  and  is  very  oonfusingo 
However,  ^e  have  earefuily  gone  into     the  Avidenoe  in  this  oase  and 
we  find  that  it  is  principally  «  controverted  Question  of  faet  and> 
conoeming  the  admission  of  evidence  in  relation  thereto,  on  which 
atany  rulings  were  re(|uested  and  had* 

fhe  abstraot  and  record  disclose  th^t  serious  errors  were 
oosmitted  ^jgainst  plaintiff  by  the  trial  court  in  its  rulings  upon  the 
admission  of  evidence  and  th'?»t  they  i^ere  apparently  sufficiently 
gr*ve  in  the  opinion  of  the  trial  Judge  upon  reviewing  them  to  warrant 
a  new  trial  so  that  the  errors  could  be  corrected. 


>mi^k 


-seer  s  ei^  ' 


Sut&  »»fi®  &lrf*  Hi  ®efl»&iv9  *cC*  'id*ai  saog  ti^i^®^o  «'''^sJ  ®~   ^xa^iiwoH 

s«is»j  K^oiift  ai/oX'i^fe  *''ittf'  •»0i»»ifc  Meow's  lbfi«  *•»*«? 
tfljB'STBw  o*  lasilir  gnlwsiTs^f  aoqir  »S|JNrt  l»i'f#  «wC#  t©  aeiJiii:«F9  srf*  al  svirra 


A  point  ie  saad.®  that  the  trial  judge  decided  th«  oa«e 
first  for  the  defe»i&nt,   but  tli«5t  upoB  a  action  for  a  eetr  trial  tfe« 
judge  re-versed  hla  finding  and  granted  a  a«w  trial. 

Trial  judges  n.s  well  as  reviewii^  oourts  are  engaged  la  ttie 
adodniat ration  ©f  juatioe  and  tlie  aere  f^ot  tli?it  the  trissl  judge 
upon  reflection  and  Itprther  oonaideratloa,     %w  fit  to  ofeais^e  bis 
decision,  xxxxK  he,  no  doubt,  ^ma  ©f  the  opinion  tlist  justice  demanded 
that  e.  new  trial  should  toe  had.     It  was  liis  duty  t©  grant  a  new  trlsl 
when  oonvinoed  Me  former  rulings  'ind  findings  were  prejudlelml  error, 

the  trial  court  mn9  engaged  aeveral  d^ya  in  the  trial  of 
the  csuse  and  a  number  of  witneseea  api^ared  for  plaintiff  and 
defendant,     i^userous  doouraenta  were  before  the  court   for  consideration, 
but  neither  side  produced  any  evidence  whioh  ^^.s  in  any  sense  con- 
olueire*     The  trial  judge  havit^  seen  the  witnesses  and  heard  the 
evidence,  3a  ^-m  in  a  muoh  better  position  to  judge  whether  ©r  not 
justice  would  beat  be  served  by  r  retrial  of  the  onuse  than  could  m 
court  of  re  vies?, 

vihere  the  evidence  of  the  opposing  parties  is  oloae,  the 
rullnga  of  the  trial  court  auat  be  p^irt iculs rly  free  from  error  and, 
»a  before  atmted,  webA.  i^ere  errore  w»re  as&de  a^inst  plaintiff  which 
atanifestly,  in  the  opinion  of  the  trial  judge,  oowld  only  be  corrected 
by  a  retrial,  w«  omnnot  smy  that  the  trial  jud|^  erred  in  frssjating  a 
new  trial*     trial  oourts  should  not  be  unduly  reatricted  in  granting 
new  trials,   if  by  so  doing  the  nlainiatratlon  of  justice  ia  better 
aocoapliahed« 

For  the  reasons  herein  given  trie  order  of  the  Jsunicipal 
Court  in  granting  s-  new  trial  ia  affirmed. 
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Appellee^ / 


LmH  G.  B'dSSIsSi  et  al.jj       if 
Defendant^* 
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GS  App:aa.  of  ais^^t  5£«  '>oij', 

ROB'SET   T.   FmiTUS,  OTTO  !•  ^IGK^ 
:^[H3ST  L.  KVHTIG  and  TITI  BOARD 
Oi-  ^UCATIQU  OF   TH3  OAE  PARK  AHD 
EIV3R  T?a:J123T  TOwHBHIP  HIGH  SCHOOL 
DISTRICT  MO.   200, 

Appellants* 
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]?EOM  SUPERIOR  C0I3RT 
OF  COOK  COMTY. 
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MB*   PE3SII5IUG  JTB no  13  fHl:t2SD 

UELIVmJD  THiS  OPnnOHi   OF   TH-^COUKT. 


Gertrude  M.  Schuler»  a  taxpaysxt  filed  a  complaint  a^inst 
tlie  Board  of  Sducation  of  the  Oak  Park  and  River  Forest  Townsliip 
High  Sohool  District  (hereinafter  called  the  "board) >  and  all  fire 
mesibers  thereof*   seeking  to  restrain  the  hoard  from  enteiring  int© 
a  Qontract  for  the  purchase  of  a  lihrary  and  certain  lahoratoiy 
equipment  from  the  Oak  Park  Junior  College*  a  prirately  endowed 
institution*  and  expending  funds  of  the  hoard  therefor.     A  tempoi«.ry 
restraining  order  issued*  as  prayed*     This  appeal  is  prosecuted 
under  seo»  78  of  the  Civil  Practice  act  (chap.  110,  111.  Reyised 
Statutes,  State  Bar  Asstn  Edition,  1937)  hy  the  hoard  and  four  of 
its  member e  frcaa  an  interlocutory  order  entered  hy  the  chancellor 
denying  their  motiraa  that  the  temporary  injunction  he  dissolved. 
Leah  G.  Beezley,   the  fifth  nember  of   the  hoard,  filed  an 
anewer  admittinG  the  allegations   of  the  ccBiplaint,  hut  disclaiming 
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reBponsiTsility  on  her  part  for  the  acts  charged  therein.     She  did 
sot  join  in  the  motion  to  dissolve  the  temporary  injimctionj  nor 
does   she  join  in  this  appeal. 

The  question  presented  is  whether  the  complaint  states  a 
sufficient  cause  of  action  to  justify  the  issuance  of  a  ten:5)orary 
restraining  order.     It  appears  frcaa  the  ©Bsential  allegations  of 
the  complaint  that  in  May*  1937 i   the  state  legislature  passed  "An 
Act  in  relation  to  the  esta"blishment  and  management  of  Junior 
Colleges  in  certain  school  IJistriots»*   (ill*  Hevised  Statutes,  State 
Bar  /iSBtn  S!ditioa>  1937i   chap.  122,  sec.  99»1,  M  a  e.g.,  p*  2876)^* 
■arMoh  permits  "but  does  not  reqiiire  high  eohodl  boards  to  establish 
and  maintain  puTjlio  junior  colleges ♦     Some  4,000  residents  of   the 
high  school  district  petitioned   the  hoard   to   exercise  the  power 
cozxf erred  and   to  establish  a  junior  college*     The  hoard  accordingly 
employed  a  surrey  committee  of  prominent  educators   to  investigate 
the  matter  and   recommended  the  establishment  of  a  junior  college. 
Nevertheless,    the  laajority  of   the  defendants  concluded   that  because 
of  econoBiic  and   other  considerations  it  would  be  unwise,  impractical 
and  exceedingly  costly  to  inaugurate  a  junior  collage  program  far 
the  district  "at   this   time." 

It  is  alleged   that  in  1933  an  Illinois  corporation,  not  for 
profit,  knoTsai  as   "The  Oak  Park  Junior  College"   (hereinafter  referred 
to  as  the  college)  "was  organized  and  that  it  maintained  facilities 
for  junior  college  vsor'k,  ^?ith  an  enrollment   of  110  students,  a  majority 
of  whom  reside  in  the  high  school  district  isa,  quealioii;   that  the  college 
is  managed  by  a  board  of   directors  of  promineno  citizens  of  Oak  :?ark 
and  EiTer  Foreet,  and  is  nonBeotarian. 

It  is  further  alleged  that  July  1,  19:57,   the  college  had  a 
deficit  of   over  #5,0<X?,   and   tha.t  its  ability  to  restaae  operations  in 
September,  1937,  ^as  in  grave  doubt;   that  it  required  laboratory 
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©guipment,  costiiiti  approxiiaately  |:3,50O,  and  some  1*4,500  in  cj'.Bh  te 
meet  outstaiidine  indelstednesB,  including  unpaid  palp.riesj   that  oe- 
tensi'blyy  for   the  purpose  of   developing:  further   the  long  range  noeds 
and  requirements  of   the  oaraiaxmity  for  a  Junior  Gollege*  a  majoriiy 
of  the  defendants  ccaicluded   to  assist  the  college  "by  a  ^'I'ant  of  funds 
heloneing  to  the  "board;  and   that   tlte  hoard  was  advisee   that   this  pao - 
ppsed  action  would  he  illegal  as  in  violation  of  sec.  20  of  Artiele 
IV  of  the  constitution  of  Illinois,  v/hich  contains   the  following 
provisions     "The  r.ts.te   e^hall  never  pay,  assume  or  hecome   responsihl* 
for  the  de"bts  or  liahilltiee  of,   or  in  any  manner  give,  loan  or  axtonfl 
its  credit  to  or  In  aid  of  any  puMic  or  other  corporation,   association 
or  individual." 

It  furtlaer  appears  from  the  averments  of  the  cooplaint   that 

the  college  possessed  a  lihrary  of  some  3,956  voltaaes,   of  which  1,502 
were  purchased  at  an  average  cost  of  $Xml2  a  volume 5   that  it  also 
possessed  2,454  miscellaneous  volumes  whioh  it  had  received  hy  w^  of 
puhlicly     solicited  gifts;   that  the  last  mentioned  volumes  were  for 
the  most  part  used  textbooks  of  little  intrinsic  value,  and  little, 
if  any,  value  for   the  use  of  high  school  students,  and  that  the  1^502 
volumes  purchased  are  likewise  unsuitahle  for  use  hy  high  school 
studentsf   that   defendants  had  made  appropriations  for    the  purchase  of 
hocks  needed  in  the  hirh  school  operated  hy  them,  and  from  ti^.e  to 
time  such  purchases  were  made  as  were  deemed  necesseryj   that  at    the 
time  in  question  there  was  an  unexpended  halance  of  such  appropriation 
"because  the  need  for  additional  purchases  had  net  erisenj   that  the 
M.eh  school  ifi  -svell  supplied  Ydth  lahorstory  equipment,  aiid    thst  only 
a  small  fraction  of  the  l&bor£,tory  equipment,  costing  ahout  ^3,500 
required  by  the  college,   is  needed  hy  or  suitable  for  uee  in  the 
high  school* 

The  ccmplaint  avers  further  that  notwithstanding  the  fact 
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defendants  were  advised   tlvat  a  grant  to   the  college  ©f  itroaeyi  "be- 
longing to   the  "boarc-   of  viiiah  tlaej  u^rs  aesibers  would  te  illegaif 
a  majority  of   thsia  conceived   the  pl£.n  by  vihioh  they  seek  to  acooiEgplisli 
the  identicvJ.  recult  "by  cloija~  iniJirectly  -vdriat  thay  ^i-ere  g-oTissd  'isroald 
iDe   lllsgal  for   theE  to  do  direotlyj    'chtit  at  a  speslrl  meeuirio  of  the 
■feoard,   held  October  11,  1937,    the   ooard,  "by  a  i?ote   of   fciaree   of  its 
raeffilaere,  adopted  a  resolution   the  validity  of   which  i&  here   ^.uestioueda 
Tia«  pxsamlsle  of  the  resolution  conaists  of  u  lengthy  report  of  the  in- 
vestigation made  into  the  ^^estion   ishather   th6   ooard   should  axercise 
the  power  oonfsrrad  -fc-/    the  erialjling  act   of    uha  Isgislatdra  and  estah- 
lish  a  junior  colle^re.     It  points   ou^.   that   the  exeroise  of   the  ri^t 
would  involve   the  expenditure   of  hundreds   of  thousands   of  dollars, 
and   therefore   the  permiasiva  right   -ranted  was   too   serious  a  laatter 
to  he   exercised  lightly j   that  careful  consideration  -/as  given  to  the 
recoEiEendations   of  the   ourvey  coEsaittee  employed  by  the  hoard,  based 
on  the  desirability  of  ettshliehing  a  junior   college   as  viewed  hy 
the  educators  and  not  on  sny  practical  need  of  the  comiaunity,  Aftoir 
discussing  costs   the  pretanhle  states  an  estiiaate    of  ^500,000  as   the 
cost   of  a  new  hnilding-  and  annual  eicpendlt'ares  for  maintsn-uisce  apj^roxi- 
Eating  $75,000  to  #100,000.     The  preamhle  concludes  that   the  majority 
of  the  hoard  are   therefore  agreed   that   on  the  basis   of  prenant  facts 
and  information  it  would  be  ixnvdse,  unnecessary  and  impra:;tical,   as 
well  as  exceedingly  expensive,   to  inaufiurate  a  public   Junior  college 
progxam  for    the  high  school  district   "at   this   times"   that  to  develop 
further  definite  facte,   and  in  order  to  determine  the   lonr-:  range  needs 
and  reQuixements   of   the  coEsaunity,   the  four  board  meicbsrs  believe  it 
would  be   vfise  and  proper   to  assist  in  an  eTcperiiBentnl  prograan  of  in- 
vSBtigation  "and  ths.t  this  can  best  be  tlone  by  co-operation  with  liie 
present  established  junior  oollegej"   that  although  the  four  raemb®  s  of 
the  board  were  definitely  opposed   to  &  junior  colleije  program  at    ihe 
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time*  nevertheless  they  reoognize  certain  of   the  problems  confront- 
ing a  numher   of  students  and  parents   syn^athetic   thereto,   and   that 
as  a  matter   of  public  policy  they  "believe   the  hoard  can  an<3   should 
do  certain  things  to  assist  in  meeting  and  helping  to  solve   the  pso- 
hlem»  and  that  this  may  he  accomplished  "in  cameotion  with  the  ex- 
perimental program,"  which  they  helieve  will  definitely  prove   either 
that  the  community  needs  are   sufficiently  large   to  Justify  a  pu^blic 
^tanior  college  or  are  so  lijoited  that  they  can  he  adequately  taken 
care  of  by  the  Oak  Park  Junior  College,  which  can  then  he  continued 
as  a  permanent  civic  institution?   that  the  experimental  program  pro- 
posed would  render  the  annual  expenditure  of  ?>75»0O0  to  $100,000  for 
additional  expenses  unnecessary,  and  provide  an  "interim  experim^ital 
program"  until  such  time  as  taxable  valuations  are   sufficiently  in- 
creased  to  produce  adequate  revenues   or  until  the  general  assembly 
further  amends  the  law  to  permit  the  charging  of  tuition?    that  the 
experiBKntal  program  proposed  would  entail   e^enditure   of  a  maximum 
of  $89000,  which  is  characterized  not  as  a  donation,  inasmuch  as  the 
property  shall  belong  to  the  high  school  and   the  aiaount  invented  is 
represented  by  tangible   assets  having  a  substantial  cash  value  if 
Bold 5  and  that  if  for  any  reason  the  college  is  dieocaitinuedK  practi- 
cally all  the  equipment  and   laboratory  is   suitable  for  and  useful 
for  regtilar  high  school  work  and   is  worth  its  fiall  cost   to  the  high 
school,   so  that  no  loss  would  be  entailed*     The  resolution  concludes 
that   in  the   opinion  of  the  four  board  members   the  continued  operation 
of  the  college,  and   the  opportunity  for  observation  and   study  there- 
of by  the  board,  will  afford  valuable  and  practical  means   of  inves li - 
gatin,^?  the  facts  likely  to  influej^oe  the  board  in  determining  its 
ultimate  course  of  action  with  respect   to  a  public  junior  college* 

The  resolution  authorized  the  execution  of  a  contract  'between 
the  board  and   the  private  college,  providing  for   the  purchase  of   tie 
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liljrary  and  latOTafeory  equipment,  "SDOth  of  widcii  shall  "be  avc,ila"ble 
for   the  use   of   the   students  of  "both  the  high  school  and    the  oollege, 
and  in  oonsideratloa  therefor  the  college   on  its  part   agrees   to 
co-operate  with  the  "board   during  the  current   school  year  in  the 
derslopnent   of  information  and  facts   that  laay  "be  useful  to  the  hoard 
in  determlni^pg;  its  ultimate  ceurBe  of  action. 

The  ccmplaint  avers   that   the  proposed  action  Is  a  suhterfug© 
and  therefore  illegal  and  void,  in  coatrarentiOB  of  the  constitution 
of  the  state  of  Illinois;   that  defendants  are  about  to  aot  under  the 
resolution  adopted 5   that  plaintiff   owis  property  in  the  district  suTs- 
ject  to  texation»  ^nd  would  "be  irreparahly  damaged  "by  the  proposed 
action  of   "ho  hoard,  and  seeks  therefore   to  restrain  temporarily,   md 
after  a  full  hesrinc,  permanently,   the  proposed  aoticm  of   the  Tsoard* 

It   is  urged   that   the  contract  "by  which  the  hoard  proposeE   to 
purchase   the  lihrary  and  laboratory  equipment  from  the  college  amounts 
to  a  donation   of  public  money  and   the  lending  of  puhlic  credit  in  aid 
of  a  private  college  in  violation  of  seo#  20  of  Article  lY  of   the  ocai- 
stitution*     ITo  charge   of  fraud  is  msw3e  againot   the  hoard,  hut  it  is 
contended   that  the  oonsideration  stipulated   on  the  part,   of   the  oolle^e 
is   oloviously  a  aubterfiige   fior  sufficient   support   to  the  e^reement    to 
giro  it   the  appearance  of  a  valid  traaeaction  in   the  puolic  interest. 
The  hoard  ooncedee,   of  course,    that  public   lundB  may  ha  paid  out   only 
for  public  purposes,  and   defendants  do  not  contaet  plaintiff d  right 
as  a  taxpayer   to  ohject  to  the   expenditure   of   school  lunds  for  anything 
hut  a  public   school  purpose.     I'heir  coiinsel  argue,  however,   that    the 
appropriations  required  hy  the  agreaaent  \?:ith  ths  college  were  not  ia 
violation  of   sec.   20  of  Article  lY  of   the  constitution,  but   that  when 
the  legislature  conferred   power  on  the  board   to  estahlish  a  public 
junior   collage   the   authority  to  make  whatever  investigation   the   board 
deemed  necessary  to  determine  whether  it  ought   to   SKeroise  that  pov/er 
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Was  neoaasarily  implied  and  tij&t  the  expense  of  such  inrestigatiqn 
■ras  properly  payaM-s  out  of  school  ftxnds ;  that  one  of  the  means 
clbiOEen  for  detsrainiac;  wheoher  the  board  o^{?ht  to  exerciee  the  power 
given  it  "by  the  legislature  ^was  a  etudy  of  the  actue.!  operation  of 
the  existing  private  ooliege  aa  a  eoing  in£tifu:.ion  durinc  the  eii- 
Buins  year,  and  that  thie  wai  an  exoeilent  and  econoraical  means  of 
inveBti^ting  factors  likely  to  influeucs  the  board  in  determining 
■??feether  or  not  ultimately  to  estsiblish  a  puDlio  junior  colle  re, 

\1ihen  the  legislature  conferred  power  on  the  Teoard   to  estahlish 
a  junior  oolleg^j,   it  plaeed  upon  the  board  the  responsibili  uy  of  making 
a  deoioioii  under  the   statute*     That  necessarily  entailed  an  investi- 
gation to   determine  whether  or  not  a  junior  college  was  suitable  for 
the  needs  of    tliis  parti oular  comjnuni'&y,  and  obviously  the  expense  of 
such  an  inveatijjation  vras  necessarily  implied  in  conferrin*^  upon  the 
"board   the  responBibili-cy  of  miiking  the  choice.      (111.   aevised  'Statutes, 
etate  Tar  .'\SB*n  HIdition,   1937,  chap.  122,  sec.  99.1,   et  seq..,   p.  2876*) 
It  -would  seem  to  follov/  loEically  that  where   the   Echool  board  has 
poi/er  to  p^rfora  an  act,   it  also  has  a  discretion  as   to  the  means    to 
be  uaad  in   th©  aoccmplishment   thereof,   provided  it  does  not  contra- 
vani5   the  exicting  la's?,   vjid  tkara  is  a  prosiaflption  of   the  validity  of 
the  'Toard's   action,  with  which  cburta   Alii  not  interfere  i.mless   there 
is   a  olep.r   shoeing"  that   tlie  nenne  employed  are  either  unltrtivfvl  or 
f  rs,ud,ulent  t     The  mtijcrity  of   the   dofendfrnte  had  not  definitely  decided 
either  for   or   ?4jfini;t  a  puolic  junior  college.     In  spite   of   the  re- 
coiiimendaticnE   of   the   inve£ti£ating  cffiomittee,    theij    decision  at^rainsfc 
embanking  upon  an  expensive  enterprise   at  the  time  -wa:;  rnerely  tenative, 
and  they  wanted  more  lifvht   on  the   oubject.      i'o  that  end   they  proposed, 
through  close   observation  of   the  existing  private  college,    to  study 
the  needs   of   the  community  for   the  purpose   of  ulbiiuately  usteraiing 
whether  a  jiunlor  collese    oa^ht   to  'be  establiahed  in   the   dis^irict.   m© 
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collegQ  ^ms  in  finaaeial  distress,   &nd.  it,  seemed  M^;hly  proUclilQ 
il7at   this  avenue   of  neseesary  inforEtal^ion  '«ould  "be  alOBsd  unXsss 
oome  a5-d  was?  c'iven  to   the  college.     Tbereforet  in  ord^ir  to  ksiop 
the  ooilege  open  for  experimental  pui'poses  tlxB  'ooi.-rd  "by  re  eolation 
autiiorisecl   the  ccwitraet  wJieret^  tfte  college  ?T?as   tQ  o'biain  v4»500 
in  cash  throu-L  tiis   sale   of  its  lilirary  to  tb.3  Mt^li  eclidol*     Hhie 
library  a«d  lafeorEs.tory  eciuipmeat  was   to  1:3®  smcie  a.Tails'ble   to  the 
students   of  '^iotli  iaetitixtions  uniil  J'oly  1,   1938,  when  all  ri^^ht 
to  sueh  UB©  ^y  the  college  students  vib.b   to  terminate.     She  college 
on  xtB  part  was  reciUired  "by  the  sr^greefflent  to  co-operate-  'i^th  the 
hoard  in  developing  infomentioa  th&t  mifjat  ultiiEr,tely  hs  fevailahlss 
to  the  hoard  in  datenjoining  its  ceurcs  ©f  action.     Plaintiff  cliaractea?- 
i2©s  the  transaction  as  a  subterfuge >  but  \v@  believe  it  had  a  direet 
bearing  on   the  implied  pov&TB   of   the  bot^rd   to  investi^jate  and   dater- 
mine  bsx-ox's  ©xercising  the  vo'sqt  veetstS  in  it  by  the  lagielnturej   and 
th8.t   ths  contract  b8tinf@en  th8  board  and   the  college  m&.y  fairly  be 
charaoterized  as  beinf-  for  a  public  purpose*     To  establish  ©.  junior 
college  would  have  ontalled   the  expondi  vur<3  of  Ysst  siaas   of  money, 
T»ith  a,n  annual  appropriation  for  isaiatsnanoe  many  tines  greater  tlan 
the  18,000  appropriated  for  the  e-^erimental  purposo,  a?id  uaiil  the 
bOQJTd  was  definitely  satisfifsd   of  tha  nsad  for  a  juaior  GoX..,ga  :^nd 
tlriat  th0  revenue  from  taxes  froa  this  diJitriot  would   justify  auch  an 
undertakLagj  it  was  Eiaaifestly  more  prudent  for  it  to  study  the 
situsJtion  tlxrough  the  meaas  amployed   th?yi  to  i:e  blinuly  in^liO  an  under- 
tfiikiag  of  those  proportions  without  first   a^certaiaiinj-;  the  need  vh&tB- 
for  Bad   the  possibility  of  bein^;  able   to  raise   the  necessary  amount. 

?!»  courts   of   this   e-tate  have  heretofore  oonBtrued  see.  20 
of  Artico  IV  of   the  oonBtituti on  under  ©iiailar  circtaactraices.     In 
Hagler  v.    'gall,   '607  111.  460,  a  taxpayer  sought   to  enjoin  osrtain 
state  ofricors  from  payment  authorised  by  the  .:;olcier»"i  Oompenoation 
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act,   on  the  ground,  atnon^-  others,   fbs.t  in  pTovidins  for  payment 
of  money  to  individuals,   the  stc„tute  riolated   zsz,  20,   Artiarle  IT 
of  the  constitution.     The  court  hald  the  act  not  subject  to  this  -. 

oh.jectioBt  hewerers  and  particularly  pointed  out  tlmt  if  the  purpose 
of   the  act  lies  -within  the  po^er  of  a    state   the  eredit  of  the  state 
may  "be  used  in  furtheranoe  thereof,   saying  (p.  475)  j      "Such  p;xrpos« 
l3  not  defeated  lay  the  fact  tiiat  individluals  heneflt   there hy»     The 
execution  of  a  pul^lio  purpose  wMch  involTes   the    3xpanciiture  of 
money  is  usually  attendad  -alth  private  ■benefits." 

In  303hin  v.  I-Iertsy   182  111.  I54p  oitsd  and   rail  ad  upon  in 
llaf?ler  v.   3mg.lli   the  court  upheld  an  appropriation   to  the  Illinois 
State  normal  iJniTernity,   on   the  ground   that  while   the  unxTaroity  wai  . 
a  private  corporation  it  v/as  used  as  an  agency  oi"   the   state    to  in- 
crease  tile  efficiency  of  the  pujlic   schools  "by  the  training:  of   teach- 
ers  therefor,   and   that  although  the  privcvtQ  corporation  "benefited  "by 
the  gift  the  purpose   of  the  appropritition  was  pu'olic  and   firxt   the  ?, ct 
providing  for  it  did  not  ocuaG   ^vithin  the  prohiljition  of  sec.  20  of 
Article  IV  of   the  constitution.     Under   this  daci^ion  wa   tliink  the 
hoard  might  have  roads  a  direot  appropriation   lo  the  o oilers  for  esperi- 
mental  purposes  i-fithcut  violr-ting  tlTS  conEtitutional  provision. 

^^  Ha^er  v*  Caall  the  court  held  tlmt   ths  puulic  ptirpose 
in  the  donation  of  state  funds   to    Joxld  ¥ar  veterans,  as   authorized 
in  the  act,  i?,aB   to  he  found  in  the   consideration   that  thoy   •♦incite 
patriotisms  en  courage  -he  dsfGase   of   the  country  in  future  conflicts 
and  promote   the  public  welfare,"   and  it  emphatically  indicated   that 
the  judgment   of   the  legii^la^ure  as   to  what  is  for  the  pu:;lic  good, 
and  what  constitutes  puljlic  purposes,  ^^ill  he  accepted  t)y  the  courts 
"in  the  ahsenee  of  a  clear  shov.lng  that    the  purported  pu'^lic  purpose 
16  hut   an  evaBlon  and   that  the  purpose  ia,   in  fact,  piivc,te.** 

Defendc.nt8»    cotm&el  point   out   in  their  hrief   ths.t  herlnnlag 
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^»?lfeli  1009,   and  extsntSin,^  thoucJi  tl'^e  yev..x  1937 >   the  legislature  lias 
yepeatedlj''  appropriated  pu^blic  moneys   to  sucli  private   oo2"poi*al;ioas» 
associations   or  in d;lvi duels,   as  Illinoiis  itai^  Koruioul'liui'al  .iocietyt 
Illinois  ■Dairymen's  Aesociation,   Illinois  i'i  reman « s  Associabioaj 
Illinois  Stats  Poultry  ;.stJD  ciation»  kilk  Producers*    Institute  of 
Illiiiois,  Illinois  Lire  otook  'Sreecisrs'  Association,  and  Illinois 
Stat©  B©e-Eeexjers'   Association*   and    tlmt   the  attorney  ^onsral  in 
1909,   in  an   opinion,   juctilied   these  appropriations  i.s  not   of i" ending 
against  sec«   20 >  Article  IV  of   she  Constitution,  'beoajiss   they  were 
aaade  for  public  purpossii,  and  bo  it  app&ara    that  xor  a  period  of 
tsJoaost   thirty  years  the  attoj.'ney  generd's   opinion  hasi  "oe  en  coneurred 
in  and  acted  xrron  "by  legislatures,   governors  aaio   au'bsequent  attorney 
generals. 

Plaintiff's  counnol  cite  Loan  /xb s oc ia t i on  -/•  xopeka >  20 
Wallace  (87  U.Sti)    655,  in  eiipport  of   their  ccnteuuion   what   the  con- 
tract in  question  amounted   to  a  donstion   of  pu^blic  L'.oney  and  was  in 
violation  of  the   constiti:!tional  provision.     In   that  ca^e    the  court 
held,   that  a  stote  may  not   donate  puiolic  fionds   to  aid  a  private   bridge 
fabricating  soxporation.     This?  Tfes,    cf  coureo,  a  clear  viol.ation   cf 
the  principle  that  public  funde  may  mt  "bs  ussd  for  ptirely  private 
purposes,    and   the  c-^se  may  "be  diet  In  gnai  shed  upon  thi^t  t^i-ountl  • 

It   is   r-rijiaed  \ij  plaintiff's  ootinsel  th&t    the  assi  stance   to    tha 
private  college  in  this  proceeding  ^as  not  necessary  hacauce   there  ar« 
many  puhlie  junior  colleger  in  the  vicinity  of  the   cchocl  district  in 
question  and   other  private  colleges  from  T*ich  the  hoard  could  have 
gained   the  information  soujht   throu-rh  this   axperiEiental  enterprise. 
There  ie  nothinr^  in  the   rocord»  ho'?©ver,    to  justify  that  ccsiolusion, 
and  even  thouf?h  it  were  a  fact  it  does  not  necessarily  follow-  that 
the  success   or  f -ilure   of  pul^lic   junior  coIlereE  in  other  caainunities 
voxad  definitely  solve   the  prol^lem  affecting  ti^  econoiaic  ivad  ovltnv^l 
eonditionB  in  this  particular  district. 


_,;- ,  V,:.  ;.,.-v.:  •  :;  ;'    ;«.".".■  .  sln'iftnorj  •- 
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Counsel  for   the  "ixjaxd.  &rgti©     that  csCb  20   of  /  rticle  IT 
of   the  constitution  applias    bo  the  legielature  onlj  rnd  rot   to 
Bchool  "boards,  even  thouyia  xu  one  benso  a  ^^chool  'oo&vd  Is  an  9.r^n<^ 
in  tiis  state  created    uo  iUirill   Van  cons 'c it'll ti anal  olXigation  lHij>ose^ 
on  tixe  legislature    uo  proTiae  a  cojamon  school  education,     fhis  con- 
tea  i  ion  finds  support  in  agj,.l5x  v.  ::^m£.ll»   sagra,  ^Ylaaxdin   t>^  court, 
after   referring  to  sec*  10  of  ..rticle  17,  prMch  liKite   the  power  ©f 
the  legislature   to  inour  s;.teotfo  against   t-li©  st/vU,   s?.:lf!    (p»   471  )| 
"Said  section  20  */a&  dxaxtsd  ae  a.  pait   of    the  oonEtitutlon  for   tlae 
purpose   of  raorts  fully  e.c c  onpii  ..^Idni;   ••lie  purpoB«^n  of  ^sec+.ion  1S» 
Tliis  is  clearly  indiOc^ieC  "by  th<i  fbllanrlnz  vJ'ords   ttnken  from  ths 
address   of  Hon.  Josepli  Ho-ilill,  a  ncrabe,?   of    shat  con-'r^nti  ons   '"^e 
were  startled   tiie   ocher   day  "oy  a  statsmant  from  ay  collaagus,  Mr» 
OoolTaaugh,   that  he  i^a  r^ad  in  tL.s  Audit  ox*  s  report   ths.t   the  present 
municipal  indebtedness   of   tliis  ;L,tate,   includir'-g  -^ountiee,   tOTvttships 
and  citiesj>   had  swolxen   wo  the  ouoi-aoui  aicfiunl-   of  L;.40,000»000k  I  can 
see,  like  a  creeping  shadow  on  tlio  wail,    Lin   tiinf  ax>:-ro;;.aMBr;  rrliffn 
a  log-rolling  scheme   v.Hl  he  brought  in-.o  bcsqio  ncc.r  rutvi/.'e  l9g3.3- 
lature  to  saddle   on  the  Utate   of  xlliaoii;   tha  a  a  yuxipt  ion  of   thrit 
#40,000,000,   -  perhaps,   twice,   ;.yel      thr^osooldl     1    therof oi'o  r-agard 
this   section   [section  20j   as   of   the  intenfcast  imp'Sr tar-^e,   -  t>o 
ounce   of  prevention  that  some  day  Vij.il  e&ve  more    th^n  a  poiua^l  of 
c\ire»'»       from  this  it  would  appear    chat    ahe  fiamers   of   the  eonait- 
tution  had  primarily  in  mind   the  placing  of  liiiu.tations  upon  the 
legislature. 

We  are   of  the  opinion  that   the  action  of   the  "board  vf&-3  not 
in  violation  of   see.   20,  ..rticle  I"V  ef    the  ccns:i  cution,  and  in  tM 
a'bsenoe   of  fraud   or   a  shoviing  that   the   expenditiire   «as  illegal,    She 
court  will  not   question   the  diccretion   of  the  "board  in    entering  int© 
the  contract  with  the   college,     vheraf  ore  ,   the  judciaent   of   the 


<.sei>'fi  -^^  a£^«»-,©m,  jijsi^  ^5^^  >  V  ;m;i^^  mX  4mmim- 'R^^^X  miimt' 
,,-,^  ,  ,.,,,.|i|*  «|?a^  mt^^  ^Si^^^i  "m^/M^.  fc4^,.  "^  f>^4j^%l,api;  x^-xb.^M^ ■  b1  ,I|MSP* 
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%»  i^is^Jti  ^  i&adS'  &t&d  9-v^  iiM'l^^  &m&  i£d'^  'W'Ust&t^tii  lo  ^okato 
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Ouperiyr  court  ia   r?Tersed  -and   tlae  c^.tine  is    remanasd  mtli  clir-  F 

ections  that   the  motion  '.-o  clissolYe  the  pToliminary  injijuctioa 
"be  ;.llov.eci» 

ooaalsiii  and  £-ullivan»  JJ»»  coaeiix-* 
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COEPAilY,  a  corporation^  / 

Appellee,  | 


v» 


SUPJBIOS 


\ 

COURT,   COOK  COmTli 


CITY  Os'  OHIO  .GO J,  a  municipal 
corporation. 

Appellant* 


imUYSBM)  TEI  OVimOM  OF   THIS  COURT* 


9  3I.A.  6 


Industrial  Refuse  iJisposal  Company,  plaintiff,  Tarought  an 
action  to  recorer  damases  reyultini.  frtaa  lareach  of  a  oontraot 
entered  into  v.ith  City  of  Chicago,   defendant,  for  removal  of  waste 
materials.     Trial  v<as  had  hy  jury  and  at   the  cloe©  of   the  case  the 
court  euomitted  hut  one  form  of  Yerdiot,  finding  the  issues  for 
plaintiff  and  leaving  only  the  amoimt   of  damages   to  "be  determined 
hy  the  Jury*     A  verdict  wae  returned  in  favor  of  plaintiff  for 
^118,60-0,  upon  which  judgment  was  entered*     This  appeal  hy  the 
city  followed* 

Under   the  contract  sued  upon  plaintiff,   in  consideration 
of  payments   to  he  made  hy  the  city,   agreed   to  furnish  all  lahor, 
tools,   equipment  and  facilities   to  receive,   traiicport  hy  Jre-il  and 
dispose  of  waste  materials,  other  than  garhage,  delivered  hy  the 
city  to  loading  platforms  at  the  following  locations  in  Chicaco s 
(1)  40th  street  sjid  South  "shland  avenuei   (2)   36th  street  and  Bouth 
California  rvenuej    (3)   ClMcaro  and  Cr&%tford  avenues?    (4)  Kedzie 
avenue  and  i  chool  street;  and  also  to  receive  waste  materials  from 
t3ae  city  for  disposal,    >.it,houL  reloading,  at   the  folloY-ing  dumping 
sites  in  Ghioagos   (1)  iJarragansett  and  Fullerton  avenues;    (2) 


Jr^,  >  *tt        S^y 
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mimiv^.  mm.  j.'mm%a 
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19th  and  South  Lincoln  streets* 

The  city  Blade   delireriee  to  plaintiff   of  waste  material 
at  40th  street  and  i^outh  ^^shland  s venue  and  else  at  19th  and  iviouth 
Lincoln  streets,  for  wMch  it  paid  plaintiff   the  respective  stans   of 
$69,462*50  and  165,448.22.      it  36th  street  and  ^outh  California 
avenue  plaintiff  never  constructed  a  loading  platform,  and  at 
JJarragansett  and  Fuller  ton  arsnues  pi:  intiff  \?as  unatile  to  make 
arrangements  Tdth  the  owners   of   the  land,   and   therefore  provided 
no  facilities  for  receiving  refuse.     Consequently,   only  two  of   the 
aforementioned  locations  are  involved  in  tMs  action,  namely,  Chioago 
and  Crawford  avenues  and  Kedzie  avenue  and  School  street. 

The  agreement,   dated  June  16,  1931,  "vvas  "by  its   terms   operative 
for  a  period   of   six  months,  namely,  from  July  1  to  Decemher  31,   1931, 
subject   to  the  right   of   the  city  for  an  extension  to  Juno   30,   1932. 
Hov/ever,    since  the  city  did  not   exercise  its   option  for  an  extension 
the  contract  was  effective  only  for   the  six  months  period.     Under  liie 
contract  plaintiff  was  required   to  receive  the  \vE.ste  material  and   to 
furnish  facilities  for  loading  and  transporting  it  from  the  loading 
stations  specified  in  the  agreement*     This  necessarily  required   that 
agreements  he  made  "by  plaintiff  with  railroad  companies  for  the  ocrn- 
Btruction  of   the  loading  platforms   and  for   the  use   of   their  rirhts- 
of.way,   and  to  that  end  plaintiff  expended  #13,668.59  for  construction 
of   the  platform  at  Crawford  and  Ohicago  avenues  in  preparation  for  re- 
ceiving refuse  under  the  contract,   and  also  #14,638.10  for  construction 
work  at  Kedzie  avenue  ajid  School  street.     There  is  evidence  also  to 
prove  plaintiff  expended  $12,056.10  at  Gary,   Illinois,   for  constructing 
a  d-amp  wh«re   the  refuse  was  ultimately  to  he  deposited,  hut   in  vievf  of 
the  fftct   that   this  contract  y/as  entered  into  between  the  Illinois 
Develoisnent  Corporation   (evidently  plaintiff's   subsidiary)    fmd   the 
Chicago  &  ITorthwestem  Hailroad  Company  for  t/ork  at  Gary,  and  i.ms 
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datsd  April  18,  1932,  almost  four  moatlis  after  the  expiration  date 
of  the  contract  in  controverey,  we  r^o  not  "believe  tais  espensc  was 
a  proper  itsH  of  daaiagee  for   the   city's  "breach. 

Sotwithstanilng  the  Tinderta"i:ing  of   the   citv   to   (deliver    the 
•waste  material    to   the  loarling   stations    in    controTcrsy,    there  vas  a 
total  "breach  of  the  agreement  "by  the   city   in  failin^j  to   deliver   any 
ma:terial    to    these    stations,    in-l   the  record    is    silent   as   to   the 
reason   for   the   failure  of  the   oitj-  to  make   such  deliveries.    After 
the   contract  r/as   executed  "by  the  parties  the   two  loading   stations 
in   question  were   inspected  "by  the    co-Taiissioner  oi"  putlic   "^orks,   "by 
the  finarice  coffliaittee   of   the   city   council,    ^ni  "fcy  the   sntiineers  of 
the  departiiei-t   of  puTjlic  ■works,    and  were  approved  as  "being  adequate 
for  discharging  the  work   covered  by  tn.e   contract,    anc,   Gol,    Sprague, 
COJnniiesicner   of   public  works   when    the   contracts   ■"ere  rusde,    testified 
that    "it  was   the   intention   of   the   departin?:iit    to    cause   delivs- ies   to 
"be  made   at   the    stations  ^^here   deliveries  were    subsequently  not  riiade." 

Un'^er   it?    contract  witli   the   railroad    coiapaiiy  plaintiff   agr:ed, 

upon    'iiny   tefmination   of   the    contract,    to    re-  ove   all    construction   froa 

the   railway  property  and   restore    the  prer.ises  to   the   satie   conditioii   as 

prior  to   the   installation,      Joon   the   city's  breach  o3'  the   contract 

plaintiff  "^as  required  under  its   agreeiiaent  vitji  t.ae   railroad  compamy 

to   remove   the   loading   platfories   and  e-dduced    evidence   upon   the   triail 

that   the   estimated   cost   of   restoring   the     property  at   Crawford   and 

Chicago  avenues  was  |27,500,    at  hedzie  avenue   sxid  School    street, 

#25,950,    ai>d   at   Gary,    Illinois,    ?^5,00U,    ar.  1   these   three   iteaifc  were 

presumably  included   in   the   .iury's  vcr5ict.    The   rei  aining   eieisent  of 

damages  coo»isted  of   tue  net  profit   that  plaintiff  would  have  made  in 

handling  the  ^aste  material   during    the   life   of   the   agreexuent.    This   item 

is  base(?    on   the   average   tonnage   a  day. at    the   rate   of   6-1/4^-  a   cubic 

be 
yard,  which  was   shown  by  plaintiff's  witnesses   to/t.ie  net    :  i'of it 


for  harxdling  the  waste  material.   Leonard  P.    Turner, 
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the  oity,   testified  tliat  from  July  1  te  DeeeaCber  31,  1931,  aggre- 
gating 112  workine  days,  there  woiad  have  Tseen  delivered  to  the 
CMcago  and  Crawford  avenmes  station  155,120  cuMc  yards,   or  an 
ayerage  of  1,3S5  yards  a  day;  and  at  Kedzie  avenue  and  School  street 
1,041  GUbiG  yards  a  day  for  US  days,   ©r  an  aggregate  of  115,952 
oiibio  yards*     The  tonnage  that  would  hare  "been  delivered  to  TsQth. 
statitms,  according  to  Turner's  testimony,  would  hav«  aggregated 
$272,072  cul)ic  yards*     There  was  some  discrepancy  in  the  tostimony, 
however,   as  to  when   these   tT/o  stations  were  ready  to  receive  iDs^ste 
materials.     It   e.ppaare   fro®  the  evidojace  thtxt   the  Chicago  an4  Crawford 
avenues  station  was  not  ready  until  July  15,  and  the  Kedsie  avenue  and 
School  street  station  until  ehout  August  1. 

It  is  first  urged  hy  the  city  that  its  agreement  v?ith  plaintiff 
was   executory  and  unenf orceahle  for  lack  o£  mutuality,   as  well  as  for 
lack  of  certainty  end   definiteness.     These  contentionB  are  based  prima- 
rily on  the  following  provision  of  the  contracti      "ITothing  contained 
in  this  contract   shall  he  constraed  as  an  ohMgation  on  the  part  of  the 
city  to  restrict   or  disocntinue  the   operation  of,   or  the  delivery  of 
waste  inaterial   to,    the  City  Incinerator  loc£-ted  at  1146  Horth  Br.moh 
street  or  any  other  incinerators  which  nay  be  huilt  hy  the  Gity  of 
Chicago  during  the   terms  of   this  contract,    or  to  reettict  the  Qity 
from  using  waste  material  for  filling  in  streets,   alleyc   or  low  lends 
conveniently  located.*     This  oontention  was  not  made  at  the  trial  of 
the  case,  and  sinee  the  law  is  well  settled  that  a  party  will  not  %« 
permitted  to  urge  objections  in  a  court  of  review  for  the  firat    time 
which  were  not  raised  or  eaasidered  in  the   trial  court   (Holnas,    trustee, 
v»  girstj^ on  Trust  &  Savin.i^  Bank 3   362  111.  44?   aaoy,  ada^x,   ate,  v* 
QOllf   242  111*   606J     Moray  v.  Brown,   305  111.   284)   we  hold  that  the 
city  is  precluded  from  urging  the  invalidity  of   the  contract  at  this 

tizoe  * 
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It  Is  next  urged  that  there  is  no  Ijssis  in  tlie  record  for 
the  amotmt  of  the  damagee  awarded  plaintiff  "by  tke  jttry*     fhi©  oon- 
etittites  the  real  controversy  lietween  the  parties*     There  appesirs 
to  ls>e  no  dispute  as  to  the  general  rule  relatiag  to  the  measure  of 
daiaages  In  eases  of  tiiis  kind.     The  law  is  well  stated  in  PlaitecL 
States  Y»  Behant  110  U.  S«  338p  as  follows   {p»  544) »      "Th^  prima 
facte  measure   of   damages  for  the  "bSeacii  of  a  contract  ie   the  aaoxmt 
of  the  loss  T/Moh  the  injured  party  h&e  eustained  therelay*  If  the 
"breaeh  consists  in  preventing  the  perforaianoe  of  the  contract?  with- 
out the  fault   of   the  other  party»  v.ho  is  uilling  to  perform  it»   tbb 
loss  of  the  latter  will  consist  of   two  dietinot  itea^  or  greuads  of 
damage*  namely*     first*  ^?hat  he  1ms  already  expended  towards  per- 
formanoe  (less  the  value  of  materials  on  hand);  seccnidly»   the  profit* 
that  he  vfould  realise  "by  performing  the  whole  contract ••• 

Since  there  i@  no  substantial  dispute  as  to  the  reBpective 
items  of  tl3,668»59  for  constructing  the  loading  platform  at  Cra^ord 
and  Claic;  go  avenues,   and  tl4y638»10  for   the  platform  at  Kedzie  avenu« 
and  J5chool  streetf   these  two  items  were  properly  included  in  the 
damages  awarded  by  the  Jury.     The  city  argues  that  plaintiff  made  an 
agreement  with  the  railroad  compai^  to  maintain  these  loading  stations 
for  a  period   of  five  years,  and  that  they  could  have  heen  used  for 
the  removal  of  waste  material  by  other  parties  thaja  the  city,  and 
therefore  the  cost  of  conetruetion  should  not  have  been  included  as 
an  element  of   damage.     However,  plaintiff  had  a^feed  to  ftimish 
•♦equijaaent  and  facilities  to  receive,   transport  "by  rail,  and  dispose 
ttf  waste  materials,"  and  these  loading  platforms  were  specifically 
eonstructed  in  pursuance  of  the  contract  to  handle  the  city<s  refuse, 
and  not  for  any  other  purpose.     They  were  inspected  and  approved  "by 
the  city  officials,  and  it  now  idle  to  argue  that  they  oould  he  used 
for  some  other  purpose  and  the  record  is  totaUy  devoid  of  say  eyidence 
to  sustain  that  OGuteation.     We  have  already  discussed  the  exgpen^e 
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entailed  for  ooastructioji  work -at  Qsxj$  Illinois »   ami  hold  tliat  <-.-: 

wMs  was  not  dona  in  pursuance  of   tlie  -agreemsnt,  siaoa  tlie  o<mtn-tot» 
ior   the  vvork  for  the  Gary  diiiap  vaK  not  eatarea  into  \j2itil  ^Ipiost  Tour 
months  after  plaintiiT ' s  agre^iaeao  'witli  tlie  city  h^^^d  expired. 

There  was  a  Gonriict  in  'ohe  evideaoe  ao  to  the    two  items  of 
27#5CO  and  ^J25»95C»  'being  tha   astimated  reutoration  costs  at  Ora«ford 
and  Chieeijo  avenues  aaU  iledzie  avenue  ans  i-ohool  ti-traet*   aae  building 
of  these  platforms  on  the  railroad* u  rights- of -^my  neoesBxtated    sh© 
raising  of  the  railroad   tr&eict  whioh  coagtitutQci  a  ocaiBidsx'able  itoa. 
The  estiB3s.t@s  for  restoration  includciJd  the  lowering  of  the  t  raci:  to 
its   original  levol*  and   witnasBes  xor  the   respective  par  tias  differed 
as   to   the  QstiKuated  cosit  for   doing   this  work.     One  I'.aniel  J,  O^imaoTtinf 
called  on  Ijehalf  of    the  city»   testified   thi^t  ho  v/ati  a  gensriil  contractor 
and  builder  and  ©Btimated   th«  ooi^t   of  rej-toring  tho  property,  including 
ths  replacing  of  railroatl   tracks  at   the  reapeotive  fit^ax^B   of  il3t79S«2© 
for   Che  iiedaie  av©nu©  f.aid  School  stre-^t  station*  and  <ijV7tJ5^::  for 
GMcago  and  Crav?for<i  avenues*     ?li=an;lff's  -ftitnesBes,   as  hsrv;tofor0 
stated*  eetimtiteil   th©  expense  at  4^27*500  and  ■v.26»950  resiject-ivoly. 
From  an  examination  of   the  avidonoe  it  is  diixicult   to  understand  why 
■aie  ©stiaiateB  for  restoratrion  ahould  so  far  exceed  the  cost   of  con- 
Btruotioa,  aa*a  no  plausihl®  explanation  is  made  in  the  record  for   ths 
diffex-ence.     Consequently*  «?©  regard  the  estimate  as  given  hy  plain- 
tifi-'B  tiltneBsss  as  ©xcessiTe*  and  livhil©  it,  is  not  the  fimcc-ioa  of  the 
revie'Fdng  court  to  determine  th©  facts,  %'&  feelievs   the  verdict,   ao  far 
as  it.  included   the  age^egate  amoxmt  of  plaintiff's  estimatee  as   t,o 
these  tvro  iteisB,  was  sjuseeslve.     Plaintiff ♦s  eetixaatss  on  these  two 
Items  aesregate  |©3*450;   defendant's  131,551  J   th©  differ-aioe  hQin® 

121,899. 

There  was  sut)stantially  no  dif-erenee  as  to  the  item  of  d:,?name 

constituting  the  net  profit   plaintiff  ^/ould  have  made  if    the  city  ha4 
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not  'bre&olidd  tlte  contractf  Isaaed  upon  the  yardage  of  ^s^ste  ffi^tarial 
that  would  h&ve  been  delivered   to  these  two  stationB  during  the 
period  in  question*     Plaintiff's  testimony  as  to  these  daimges  -was 
|X8p669«     Defendant  disputes   this  figure  and  argues  that  certain 
iteas  should  hare  been  included  in  the  operating  expense,  ishioh 
i?0ttld  have  decreased  the  net  profit*     Prom  an  exfimination  of  the 
erideaea  pro  and  con»  %sre  are  satisfiedj  ho?reYer»  that  plaintiff t@ 
proof  RB   to   the  actual  dasagee  was  suhstsntiaHy  corrsct* 

^i-t  the  trial  of   the  cause  plaintiff  Bowght  to  recover  intea^est 
«&  the  eost  of  constructing  the   two  platforms  in  question  and  proved 
this  item  as  amotmting  to  |8f577»10*     vdth  all  the  other  elements  of 
A&a&gQt   the  total  amount  claimed  hy  plaintiff  was  #127,661*59*  Th@ 
jury  returned  a  verdict  for  i'll8,600,  ishioh  ^ould  seeia  to  indicate  that 
it  deducted   the  interest  item  from  the  amount  of  plaintiff's  claims 

The  remaining  content  ion  of  the  city  is  thst  if  tiie  inr.  truiaent 
sued  on  vmxe  an  enforceahle  COTxtraot  plaintiff  should  not  have  been 
allOii?ed   to  recover  more    than  the  liquidated  damages  for  vliioh  it 
provided*     ThiB  contention  ie  "based  upon  the  followine  provision  of 
the  agreeiaent  s     "Liquidated  Saajagesi     In  caKe  tlie  City  plane  to  rmJsA 
no  deliveries  to  a  particular  loading  station*   tlie  Conaaissloner  ©f 
]?ublio  iVorkB  shall  notify  the  contractor  of  &u©h  oontefi^jlateci  aci^lon 
prior  to  3*00  P»i£»  of  the  precedin,g  day*     In  case  the  ctmtractor  i© 
snahle  to  receive  deliveries  from  the  City  fox  hsu  day  on  account  of 
'breakdown  or  other  4ustifia1»le  caiiset  he  sim,H  so  notify  the  Goisnis- 
►      BlOTier  of  Ptthllc   .orkB  prior  to  3t00  F*E#  of  the  preceding  day*  Should 
i      thd  c«fflBEisBiaaer  of  iniblic  Works  fail  to  notify  the  oostttraotor  as 

hasr ©in  provided,  the  offlutr^tor  may  include  in  his  1411  for  reiaoval 
!»     the  ®VBi  M  llOO  for  each  saeh  day,   as  liquidated  daimgeB.  Should  the 
f^    c«itrafftor  fail  to  notify  the  Ci^  of  his  inahility  to  receive  deliv- 
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sries  trm  the  City  at  a  .|»aHiciiiar  loading  station,  as  herein 
provided,    then  a  deduetion  of  the  emi  of  $100  for  each  such  day 
Shan  fee  aade  fraa  the  MIIb  of  the  contractor  as  lic.uidatec!  dam^ae. 
Failure  of  the  City  to  deUver  or  of  the  contractor   to  receive  waste 
me-terial,  caueed  hy  strikes,  acte  of  proTidenoa  or  the  public  eneay 
•r  for  eny  ether  o.uBe  heyond   the  City»E  or  eontractor»B  control, 
the  liquidation  damags  provisi(m  of  flOO  herein  provided  shall  not 
apply.     In  ca.a   of  undue  delay  to  City  tra.tor-trailer   trains  md 
trucks  at   the  loading  Btations,   there  .hall  be  deduoted  fr<«.  the  om- 
tractor.3  bin  a3  liquidated  damge.   the  b«^  of   |1  for   each  fif t«^ 
(15)  minuu  delay  fox  aach  tract  or- trailer  train  and  .ruclc  beyond   the 
initial  fifteen  roinut.  delay.     Continued  f.ilur.  on  the  part  of  the 
contractor   to  receive  waat.  material  frc.  the  City  at  a  loa.in.  station, 
or  continued  failure   .o  unload  ai.y  v.hiol..  pro^Uy,   leadin.  to  o^a- 
nation  Of  th.   .ity..   .treetB  and  los.  of  ti..  by  tha  Oity«.  .eMole. 
cma  forces,   a.  provided  in  thece  EpaclficaUon.,  shall  oon.U.ute  a 
ceu.e  for  c^cell.Uon  of   the  «,ntr.ot  by  tho  .ity.«     ..^  ,  ,.^^, 
readme  of  this  provision  it  cle.^ly  appear,  to  h..v.  been   the  int«.  ti<,n 
Of  the  parties  to  provide  li^uidatad  damages  only  for  laoJc  of  proper 
notice  Of   occasional  failure   .0  deliver  or  receive  waste  material. 
ThiB  oonolusion  is   supported  by   .ho  ia«t  paragraph  of   the  foregoing 
CiUotation» 

I  After  a  careful  consideration  of   the  record  we  have  concluded 

that    the  cnly  elemente  of  daaage  v,Mch  oannot  be   suBtalned  are   the  eon- 
etruction  and  reator..tian  oost^  of  the  dump  e.t  Gary,  Illinois,  eutimt^d 
at  ;U2.056.10  and  #5,000,  respeetively,  and  the  aiacunts   estimted  >y 
Plaintiffte  witnesses  for  the  restoration  of   the  premteee  at  the   tm 
Bites  ^^-here  the  loading  platfoxBs  in  cantroversy  had  been  constructed. 
The  »ost  that  ehonld  have  been  allowed  for  the  latter  two  iteniB  wae  an 
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rSUVSE^  THS  CPIMIOil  OF  ms  COTOT* 

Beptem"ber  SO,   1934,   the   Telegraphers  Mational  B£.iik  of 
St.  Louis,  saseouri,  plaintif i ,  reoorered  a  judgmGnc  in  tiie 
mtmioipal  court  against  0.  A»  Hav/lins  of   i^l, 165*55  and  costs. 
Ixecution  issued  and  %b,e  returned  nulla  "bonae     'fheraaftsr,  plain- 
tiff filed   a  crsditors*    suit  in   tha   Buperior  court  agJiinst  Hawlins, 
Anson   0»  Hurley  and  Hattie  M»  Fleener,   seeking  to  eot  aside-  conToy- 
ancea   of  real   eotate  lay  I:!awlinB   to  the   othar  dafendanta,  allsgod   to 
"be  in  fraud  of  creditors.     Upon  issue  joined  the  08.usa  was  refarrsd 
to  a  xaaster  in  ohaaoery,   a  hearing  wae  had,  and  pursuant   to  the 
argument   on  exceptions   to   tho  maetsr's  report,    the   axcaptions  wei'© 
overruled  and  a  decree  was   entered  in  faror  of  ploiiitiff  ordering 
Jfurley  and  Fleener  to  reoonvey  certain  properties   to  Kawline*   This 
appeal  f  ollov/ed* 

It  appears  from  the  evidence  th£it   vBome  time  in  IS 28  SaiKline 
'borxeweji  $2,000  each  from    jason  G.  Hurley  and  Hattie  M.  J?l^anQr,  and 
also  11,600  from  Mrs.  i'leener,  her  mother,     aotes  v7©re  given   to  each 
©f  these  persons  evidencing  the  loans,     irlaintiff  also  hald   Bome  of 
Rawlins's  notes,   secured  lay  collateral  in  the  form  of  Couth  .imeriofm 
stockB  end  "bonds  vihioh  were   then  wortli  more  thai    the  feoe  value  of 
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the  aotes.     It  appears  from  Bawlins's   tsstimoay  that  ia  August, 

1931,  he  inatruGted  plaintiff,  as  holder   of  his  notes  and  ogllateral,     ^ 

to  sell  the  collateral,  Ijecause,  as  he  feared,    "Sngland  might  go  off 

thft  gold   standard.**     Subsequently,  alDOut  September  20,   1931,    Zngland 

did  go  off   the  gold   standard,  aaac!   the  value  of  Rawlins 'e  colla-i^eral 

dropped  beloT.-  wliat  he   o\Ted.     Plaintiff   thereupon  BOld   the  collatsral 

Eav/lins 
and  instead  of  leaving  a  surplus   of  eome  .,'8,600,  se  _y   contends  ha 

■Fvould  have  had  if   the   securities  hr.d  been  sold  in  .  ,ugu£;t  \;hen  he  so 
ordered,   there  v7as  a  deficiency  het'^sen  the  faoe   of   the  notes  and 
the  proceeds   of   the  Bale,   upon  "vThich  the  oraf^itors*    suj.t  is  predicated. 
Hawiins  evidently  anticipated   tlmt  hie  collateral  would  "be  aold 
in  Septemher,  1931,   and  in   order  to  protect  HxArley  and   the  Jleeners 
for  the  money  he  oised  them,   he  and  hio  -wife  executed  v/arranty  deeds 
tc   two  parcels   of  red  estate,   one   to   Hattie  M.  Fleener  and  her  mother, 
and   the   other   to    .nson   G.  Hurley,     These  deeds  were  filec'  for  rnoord 
ifflmediately  in  the  rec-order' s  office.     It  appears  frrsa  the   rocord   that 
Hattie  M.  Pleener  ie  l^av/lins's  ^ousin^     and  Hxirley  hits  nephe^* 

The   only  evidence  adduced  hofore   the  master  tjbs   the  tsr. timony 
of  JDr.  Bawlina,  the  principal  defendant,  and  one  J.  C.  Bahja,  hoth  of 
■Khan  were  called  as  Tidtnessos   on  oGlialf   of   thB  p3.aintiff ,    together 
with  certified  copies   of  zhs  deeds   tc   the  pe rcolK   of  land  in  contro- 
versy and   some   other  dociyaentary  evidence. 

3)efend  ants  contend     that  upon    :.he  authority  of  Luthy  &  Co»  v. 
Paradisj   39£  111.   330,    the  creditors'    suit   should  have  "been  diBmissedi 
that  plaintiff  failed  to  maintain  by  clear  and  convincing  evidence 
the  "bwrden  of  proving  fraud,  an  charged  in   the  ccaaplaint;    th^n.t  a  debtor 
may  prsrTer  one  ereditor  over  another,   in  the  absnnce   of  fraud;  and   that 
a  daed  absolute   in  form,  but  v,'hj.ch  is  intended  merely  ae   eecurity  for 
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a  delit,  is  not  void  as  to  the  gi'sintor^s  creditors  imless  there 

waB  acttial  fraud  in  v«hicli  Taoth  the  grr..ntor  and  grantee  participated. 

In  order  to  draw  an  analogy  between  the  case  of  Ltitby  &  Co« 
r»  Paradi8»  and  the  circumstances  of  this  case,  it  hecoBass  necessary 
to  esiainine  the  testimony  of  the  only  v/itnesses  produced  at  ths  hear- 
ing* Rawlins  and  Bahm.   Bawlins  testified  in  suhst^nce  that  he  had 
practiced  medicine  in  Chicago  since  1920>  vilth  offices  at  25  3!ast 
Washington  street),  and  was  connected  ^ith  the  Lutheran  Memorial 
Hospital?  thst  the  Jfeeds  in  question  were  asade  prior  to  the  entry 
of  the  ;Judgment  in  fiavor  of  j)laintiff  against  Rawlins,  hut  v/hile  the 
indehtedness  of  plaintiTf  was  still  outstanding;  that  he  had  heen  in- 
dehted  to  Hurley  and  the  Fleeners  since  1928  for  oonsiderahle  aims 
of  money  obtained  from  them  ia  1928  which  he  spent  and  never  repaid; 
that  subsequent  to  1928  he  had  lost  orer  #100,000  and  incurred 
numerous  debts,  including  those  to  the  Fleeners  and  Hurley*  Dr. 
Rawlins  said  frankly  that  he  executed  the  deeds  in  question  to  pro- 
tect Hattie  M.  Fleener,  her  mother  and  Anson  Hurley  for  the  money  he 
had  "borrowed  from  themf  that  he  did  not  know  definitely  that  the 
collateral  on  deposit  with  the  bank  \70uld  be  Bold,  "but  he  anticipated 
the  sale  and  desired  to  protect  those  to  ?/hom  he  had  been  previously 
indebted. 

J.  S»  Bahm,  also  called  as  a  witness  on  behalf  of  plaintiff » 
testified  that  he  was  ea^jloyed  by  the  Great  Lakes  Mortgage  Oorpbrationj 
correspondent  for  Metropolitan  Life  Insurance  Company,  v/ho  held  a  loan 
on  one  of  the  properties  in  question.  From  documentary  evidence  pro- 
duced it  appears  that  Metropolitan  life  Insurance  Company  had  a  first 
mortgage  on  one  of  the  parcels  of  land,  executed  July  13,  1926,  in 
the  aisjount  of  $5,000,  which  had  been  reduced  by  monthly  payments  to 
f3,200»  This  loan  matures  November  1,  1941,  and  the  interest  thereon 
has  been  paid  up  to  the  time  of  the  hearing* 
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Upon  this  evidence  the   decree  v/Mch  f  ollov?ed  almost  ver'batim 
the  findings   of   the  master  finds   that   the  pleadings  of  the  defend- 
ants and   the   testimony  of  i^wlins   shoi^  a  wide  divergence  as   to   the 
s^aas   owed  hy  Hawlins   to  his  relatires;   that  the  court  takes  into 
ccmsideration  the  fact  that  no  documentary  evidence  of  ai^  or  either 
of  the  defendants  has  "been  introduced  in  support  of  their  various 
contentions;   that  none  of  the  grantees  testified;  that  as  to  Hawlins 
it  is  inconceivaljle  that  if  the  transactions  he  alleges  were  entered 
into  the   ""best   evidence"  necessary  to   suppox't  his  contention  would 
not  be  in  existence  and  easilj'^  and  •onvenientlj  available  to  prove 
his  position?  that  the  transfers  or  conveyances  of  real  estate  to 
the  ?leeners  and  Hurley  were  colorable,  as  far  as;   the  grantees  are 
concerned,  and  fraudulent  as  to  plaintiff  and   other  creditors  of 
Eaislinsj   that  the  title  was  trJcen  and  held  by  the  grantees waittSa  the 
intention  to  hinder  and   delay  Rawlins's  creditors;   that  no  actual^ 
valid  and   sufficient  consideration  underlaid   the  conveyances  5  that 
Rawlins  was  the  real  party  in  interest  and  not  I?leener  and  Hurley; 
and  that   the  title  was  taken  euad  held  in  the  names  of  the  grantees 
for  Hawlins  for  his  ovax  use  and  benefit,  rendering  ths  conveyanoee 
entirely  void*     The  decree  directed   the  grantees,  within  three  days, 
to  convey  the  respective  properties  back  to  Rawlins,  and  upon  their 
failure  so  to  do  that  the  master  in  chaacery  ^xecate  deeds  in  their 
behalf,  and  that   the  lien  of   the  judgment  omedand   secured  by  plain- 
tiff in  the  municipal  court  is  a  lien  on  the  properties,  prior  and 
superior  to  the  conveyances  made   to   the  fleeners  and  Hurley. 

The  question  presented  is  iwhether  the  findings  and  conclusions 
of  the   decree  are  sustained  by  the  evidence.     In  dra¥dng  an  analogy 
between  this  case  and  Luthv  &  Co*,  t.  Paradis,  defendants^   counsel 
argue  that  the  material  facts  and  issues  presented  for  consideration 
in  that  case  are  so  identical  with  the  circumstances  of  the  suit  at 
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l»ar  as  to  make  that  decision  decisire  and  ccsitrolling.  In  the 
Lttthy  eaeey  ocmplainant  "brought  a  creditors'  suit  alleging  recoyery 
of  a  judgment  against  Henry  0.  ]?aradiBj  the  issuance  of  an  executionj 
and  the  return  thereof  unsatisfied*  The  hill  further  alleged  that 
Paxadis  executed  a  note  July  29,  1914,  to  secure  an  indehtedness 
owing  plaintiff,  and  that  at  the  time  he  owied  certain  real  estate? 
that  after  suit  was  started  on  the  note,  September  20j  1916,  j^aradis 
executed  a  deed  to  his  wife  conveying  the  real  estate  in  controrersy. 
That  deed  was  dated  Decenfiier  13,  1912,  and  was  filed  for  record 
Septemher  30,  1916*  It  ^aas  alleged  that  there  v/as  no  ccnsi deration 
for  the  transfer,  and  that  it  was  made  fraudulently  and  for  the  pur» 
pose  of  hindering  and  delaying  complainantoThe  loill  prayed  that  the 
deed  he  set  aside* 

To  establish  the  allegations  of  its  bill  the  complainant 
offered  the  defendants  as  \.^ltness©s  and  examined  them  in  regard  to 
the  transaction.   Their  testimony  discloses  that  Mrs.  Paradis  lent 
her  husband  money  from  the  time  they  were  married  in  1882,  until 
September  23,  1911,  when  he  executed  three  notes 9  totaling  #4,450, 
and  a  mortgage  securing  them  on  part  of  the  property  involred  is 
that  suit.  December  13,  1912,  he  executed  a  quitclaia  deed  con- 
veying all  the  real  estate  in  controversy  to  her  for  an  express 
consideration  of  14,728,  which  represented  the  amo\jnt  of  the  notes 
secured  by  the  mortgage,  with  interest*  At  the  time  the  quitclaim 
deed  vfas  executed  it  was  agreed  that  Mr.  Baradis  vrould  be  allowed  to 
redeem  the  premises  within  a  year,  and  that  the  deed  should  not  be 
recorded  for  that  length  of  time. 

The  first  question  presented  and  decided  by  the  court  relat® 
to  the  bindihg  effect  of  the  testimony  of  the  two  defendants j  who 
were  called  as  plaintiff's  mtnesses.  Upon  this  question  the 
court  said  (pp*  383,  384) t 
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'♦ITh©  appellee  claims   that  it  is  not  iDOund  "by  tlie  testimony 
of   the  appellants   though  it  called  them  as  its  vdtnesses  hut  that 
tha  truth  raay  he  shovai  by  any  competent  testimonyj   sTen  in  direct 
contradiction  of  what  the  appellants,  as  witnesses  for  the  appeliasj 
may  baro   tsstified   to.     There  is  no   dou"bt   that  this  is  the  law.  The 
trouhle  about  its  application  to  this  case  is  ths,t   there  is  no  other 
competent  testimony  contrsdioting  the  testimony  of  the  appellants •  ^ 

The  fact  that  they  may  hare  been  impeached  by  xnconBistencies  in 
their  testimony  or  oontrndictory  statements  will  not  supply  the  lack 
of  proof  of   the  essential  elements  of   the  complainant's  ease*     A 
party  who  calls  his  adversary  ac  a  mtness  cannot  call  in  question 
the  latter' s  credibility*     I'hat  part  of  his   testimony  v,hich  makes  in 
favor  of   the  vdtness  must  be -considered  as  well  as   that  against  hia, 
and  if   there  is  no  countervailing  testimony  it  must  be   taicen  as    true* 
gawyer  v»  Moyer,  109  111*  461;     Bovaaan  v*    -sh*  143  id*   649;  American 
HeiBt  and  Derrick  Jo*  v*  Hall,   208  Id*   597".''^"^  -™™-™-— 

It  was  claimed  in  the  Paradis.  case  that  there  were   certain 

inconsistencies  and  contradictions  between  the  testimony  of  Mr*  siid 

Mrs.  Pa3?adis  and  between  certain  letters  T?7rit'cen  by  Mm,   ivhich  ijsre 

introduced  in  evidence*     ;>s   to  this  the  court  said    (pp*  534-35-86) « 

"»**  The  appellee  olalms   that  these  letters  and  Btatemente 
are  so  inconsistent  ¥ath  the  testimony  of  Paradis  as  to  render  it 
iinworthy  of  belief*      '.ssuming  that   tha  JOiaplainant  hsiving  of  fared 
Ma  as  a  vdtness  is  entitled  to  impeach  his  credibility  and  to  show 
that  he  is  unworthy  of  balief ,   ths   sffect  of   dcinf?  so  T/ould  bs   only 
to  eliminate  his   teytimony  from  consideration*     ***     If  it  is  adiaitted 
tiiat  her   teorimony  is   impeached  by  its  inconsistencies  ?:i,zid  contradic- 
tions, yet  thes®  inconsistencies  and  contradictions  had  no  force  to 
prove   the  allegations  of  fraud   -vhich  were  oontained  in  t,he  bill  ©f 
complaintp   and  the  allegations   of  the  bill  are  left  without  any  support 
in   the  evidence  except  such  iaferenoes   as  r^ay  arise  from  the   r/itlihold- 
ing  of   the  quitclaim  deed  from  the  record  until  stdt  was  brought  by 
the  appellee   on  its  aotsj   the  payment   cf   t;v.xsB   throu^  Henry  C.  Paradis, 
which  is   shovm  by  the  tax  books,   though  both  husbani  and  vdfe  testi- 
fied  that  the   taxes  ware  paid  by  the  husband  for   the  tdfe;   the  executioa 
of   the  -i^arranty  deed  of  October  2,   1916,  and   the  execution  of   the  mort- 
gage in  1911*     There  is  nothing  in  all  this   evidence   to  establish  the 
fraud  charged  in  the  bill,  \mless  the  mere  fact    of   the   relation  of  hus- 
band and  wife  raises  a  pr^yumpticn  of  fi'auo  in  transactions  betJfsen 
them  which  casts  upon  them  the  burden  of  proof  to  overcome  it*      ihere 
a  husband  makes  a  voluntary  convej^nce  to  his  mfe  and  aftez'ward  be- 
comes insolvent,  the  burden  of  proof  is  on  him  to  disprove  the  im- 
plication cf  fraud  as   to  crec'dtors  iX  the   time   of  making  the  convey- 
ance*     (Dillman  v*  Hadelhoffer,  162  Ill»   625*)      A.  husband  may,  hov;- 
erer,    deal  with  Me  vdfo  or  relatives  in  but^iness  mattei's  rjid  protect 
them  by  conveyances  in  satisfaction  of  existing  indebtedness  if  done 
in  good  faith.     Selati onship  is  merely  a  circumstance   t'i;>t  may  excite 
suspicion,  but  \vill  not,   of  itself,   amount    co  proof  of  fraud  or  show 
the  absence   of  a  bona  fide   debt.      (Hughes  v*  IToyesj   171  111*  575; 
American  Hoist^  arid  Derrick  Jo*  v*  Hall,   supra;     laLerohants  Hat.  Bank 
V." Lyon r  185  111*   543 S     ..yers  Hat.  Bank  v.  Barber, a  287  id'.   183.)       " 
There  was  no  presumption  of  fraud  which  required  the  defendants   to 
introduce  proof   to   overcome  it.     Tlie  isortgags  and  the  deeds  pxirported 
to  be  for  a  valuable  consideration.     Before   the  burden  to   disprove 
fraud  could  be  oast  uiicn  the  defendant  it  was  necessary  for   the 
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i.sio"x5   -sjj;  ii£Jl.'.iJ    sd*  oeiCit  c^-i  'gitojsdut^&d'  gxiiXi^^^vtoc^Ktroo  on  ai  ©-xoxli^  li  bcie 

aaoltOJEL.  jQi>d    ♦ai   £^1  jj/£o,..   ^v  K-tilfC^/Qfi      jXS^    *1XI  QQl   ^-r.^r^ipM.  .v  ^^5?^ 

'  ^ltfcia%&6  'txsw  stM^-  i^Js^i  ®'®^^'Jl§iS^!l  ®^*  'S'^  &aati.sXo  atm  iZ 
d^^fr\iS^0lc{«/  tJtiid;  \^  Kft^tt-r^-  e<i»#sl'8X  «i«;r'*Ei»9  ist««wts«r  Bias  Bil>«Y«r%  •aidC 

be-z^Vio  gxi^-^.Mi  ciTfas^ifiX^yao o  Sili  cJ^xf^   aniiswiaaA     •"ieiXacr  lo  -^riJ- -lovv m; 

T5X.x:o  scT  &X);fow  oa  B^iafe  lo  j^3»%lo  eif^  ,*:t6J:X;^cf  lo  Y4i'''i"a''^'C£«  el  i>il  ^ad* 
■i€>^ihib&  ax  -^i  11    -^h**     i*jioJ:^^.i«6iaisoo  tar  ■si:  ■<^f?^ct£j^H«».t  alil  e*/ininiXs  0* 

o^  aoaol;  on  fesif  aijoxJ©xl>«'xtrsoo  bB£i  at..  .  nocal  aserfi   iox  aetioti 

t9  Hid  ■esi.i  at  hsn&nimti  &'m^  iCsX^.7  bi/«'*'i  ia  yiioiJ.«B«'-i^-^*^  swfd   orotq 

•\jd'  Jxi3.yo'xcf  aaw  d'iaxa  Xl^na  b%oo'.;'%  oil:}  m)it  b&aii  Hi^iXoj'ii/p  srL^   "i?  -nx 

c.-tiroaxs  sfiJ    islirff'  i*if:*   lol  bit^ifmail  adi  x^  SJ:a<j  ©Taw  ■'}  i.mi3    bfix± 

srf*  ifai:Xcfi5;faa  oi  eoaoblvs  uM*  jTXaj  xti  ^ysMJon  aJ.  axeilx     .XX<?X  fix  e'gjjsg 

©rjdff'.'     ,*x  &fflK5ot*.*vc:   oc^   looiq[  '10  xi'^bTUd"  ©jfi,?   fflif■riv'^  Moq[w  ?»j.?,'ro  iloMw  ctariJ^ 

"Bii  6ili  SYotq-uXb  oj  aiiti:  co   ai  loo'xq^  Ito  a&f;*rx;c{  aiiu    ,;Jn-3vXoanl.  aaxnoo 

-i70if  t^«n  .fiostfBXttl  A     {♦8S&   .XXI  sax  j5_;££':;'to,-:X-'-.3-   .v  "r-.-ir.-: .?■■:[)      .cons 
iCi&^Ox:i  baJi  s-xs^*^Jif -aaoX£i:aj;;cf  tti  asvii^X.        '  .  "     '  ■ 

e^ioxa  TS.afa  J-.oxx;!-   oancJ-aatuouxo  £  -viX&'xsAT  s.£  tiii.i*iXK.>iij5X3ii     ..ciji-«i  U003  aX 

woilii  *£o  bimil  lo  'iootq;  o.t   iJnuoa^s  ,lXs«,*l  lo  s<f*on  II'^it-  .+urf  jKOloici.^sya 

.' «     |3^9  iiXXI  XVX  j£2X2l_«^  ^s-'&H^^S      .Jcfaa  ^0  .sortsacC's'sricf 

:4ttsg  .^a^a^K.^-xIott'i^     jarjci^ya'^XX";-:   .  -■  «o'  ~ '  '      *ii4oJ  '■  '^^ ''•-'' ^^- 

OJ   a.txj.wbnsloJb  otl^  .be'siflrij&x  ac„.        .      .„  ..„. .r-q  oa  c...    .._.:_' 
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complainant   to  introduce  eridenoe   that  there  was  ao  valuaMo 
conBidsratioa.     There  Is  no  s-uch  evicence  in  the  record*    vMle 
tha  court  will  carefiaiy  scrutinize   tranEactiona  lDetis©en  hushand 
and  T.iie,   it  c;:zinot    i-elieve  the  complainant   of   the  "burden  of  pro- 
ducing evidence   tending  to  show  that   the  transacticm  ^as  fraudulant 
or    that   the   omvQjBJUCQ  v/as  void.     Bo-^jman  v»  ...shg  supra j  Sa-wy-er  t. 
Mpger t   supra* «  '        — "    •"*"* — " 

iPlaintiff^s  counsel  asserts   that   the  Luthy  &  Oo»  v.  laradis 
case  is  not  in  point,   sine©!,  ae  he  contends,   there  \?ae  no  evidence  i.n 
that   case   except   the   testimony  of   defendants  when  called  %y  plaintiff 
as  its  witnesses,  and  that  the  ^^tnesses  having  given  testimony  favor» 
ahle   to  themselves  and  there  having  heen  no  countervailing  evideaoe 
in  that  case,   the  proof  was  inBufiioieat   to  support  plaintiff fs  con- 
tention,    we    think  that  is   true  of   the  case  at  Ijar,     Plaintiff»s 
counsel  further  argues   that  the  failure  of   the  Jleeners  and  Hurley 
to  appear  and  testify  on  their  om  account  and  to  produce  evidence 
of   their  alleged  debts   tends   to  support  plaintiff t a  charges.       'e 
do  not  understand  this   to  he   the  rule  of  law  ^plicahle  to   cases 
Of    this  kind.     There  is  nothing  in  the  record  to  indicate  that 
plaintiff  could  not  have  called   the  fleeners  and  Hurley,  and,   as 
was  said  in  the  Luthj:  case,  hoth  froa  the  evidence  of  Rawlins  and 
Baha  nhere  was  no  presumption  of  fraud  which  required  the  defendants 
to  introduce  proof  to  overcome  it.     ***    Before  the  hurden  to  dispror® 
fraud  could  he  cast  upon  defendants  it  was  necessary  for  the  ooa- 
plain^t  to  introduce  evidence  that  there  was  no  valuable  ccasid- 
eration."       In  the  case  at  "bar  Rawlias  testified   that  there  was  a 
valuable  consideration,  and  ia  the  ahcence   of  any  countervailing 
proof,  even  though  there  were  some  inconsistencies  ia  his   testi- 
mony,  it  was  not  incumbent  upon  the  defendants   to  testify. 

It  is  fuiidamental  in  our  lav/  that  the  burden  of  proof  is 
upon  tlie  party  charging  fraud*  A  creditors*  suit  which  seeks  to 
set  aside  a  conveyance  on  the  ground    of  fraud  is  no  exception  to 


"    f^4JtJifYxe*i!itooo  ictt«  19  9»tm&4sa  0&t  Mt  baa  tiObXis'sibbisaoo  bIsSjs^I&y 
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! 
this  nole.     In  fact>    tlie  proof  of  fraud  charged  in  proceodings  of 

this  kind  must  "be  clear  find  convincing*  and  conveyBneec  -aill  not 
be  set  aside  in  the   atsenca   of  such  a  showing.      (Ayers  ^       Hat .  "Rank 
■^*  Barber  I   287  111.  182|     B2;e^J,  t«  Byerly,   565  111.   517.     In  |ein- 
inger  Y.  Metropolitan  Fire  Insur£tnce  Companya  359  Ill»  534,   the 
court  seld    (p»  598)    that   "where  a  fraud  is  charged  it  aaast  affiiitta- 
tively  he  proved  hy  clear  and  oonviacins  testiiaony>"  and  ia  Jeffries 
T»  \vhiteii   267  Ill«  App«  331>  -vrhioh  was  a  creditors'    suit,  the  court 
said   (p#  333)   thai  "ia  order  to  saintaia  a  creditor's  "bill  the  com- 
plainants therein  must  sho'ff  a  clear  right  to  the  relief  sougrht." 

In  both  Luthy  &  Co*  r»  garadis  and    .yera  Hatioas,!  Bank  v. 
Barber,  supra o  transactions  between  husband  and  wife  were  involred, 
and  it  was  said   that  every  transaction  is  presumed  t©  be  fair  and 
honest  xmtil  the  contrary  is   established?   that  a  husband  may  deal 
with  his  wife  in  business  matters  and  protect  her  by  canreyances  in 
Satisfaction  of  existing  indebtedness;   that  he  may  also  protect 
relatives  standing  as  creaitors,  if  dene  in  good  fs,ithj  and   that 
these  relationships  are  not  proof  of  fraud  or  lack  ox  l>ana  fide 
intentions,      ihile  it  is  true   that  conveyances   to  relatives  may 
excite  suspicion,   the  relationship  is  mei'ely  a  circumstanoe  but 
will  not  of  itself  amount   to  proof  of  fraud.     {  jnerican  Hoist  Co>  v. 
Ball  a   208  111.  597;     Merchsats  Rational  Ba?!k  v.   Lyon,  135  111*   343.) 
Eawlins  in  his   testimony  7;,as  frank  to  say  that  he  intended  to  prefer 
the  Fleeners  and  Hurley  because   of  an  indebtedness  incurred  long  prior 
to  ih&t  of  plaintiff.       Under   the  authorities  he  was  ju:r:ified  in  pre- 
ferring one  creditor   over   other?,  if  he  acted  without  fraud.    (Hurt  v. 
Ohlaang  349  111.  163.)      The  master  and  efejacellor  sviclently  proceeded 
upon  the  theory  that   the  proof   of  Rawlins  indebtedness   to   the  fleeners 
and  Hurley  was   somewhe-t  indefinite   as   tc   the  axaounts.      ..e  find,  how- 
ever,   that  he  testified   epeciiically  as   to  the  sums  which  he  had 


#&js  Xl^'  s9«xm^&vfsfto  l)<E£  ^'snitiSurMao  has  %b«X£>  ad'  isj^iis  &b±^  aM^ 

*^i   <^e  4  XXI  «65  ^iBrffsfiP  .gOKijTPsgl  ctK  jBeJ'lXoccQ's^cK  « v.^isagj: 

^-SL'&o  »fi[;t  ,iiirs   ♦»a©d'lb««®  «  s^isv,  ffisJcffw  ^Xes  *q;qA  *XXI  ?ciS  j^sJlM^  •▼ 
-£i&G  &di   IIM  a  *«oi*ll>9'xo  j»  EljeiJai«a  oi   XQtfso  dJ:"  #i3££3-    (ioE  *q)   bins 

$mi^  Sme  XjdtX&lt  1)0913  al  »»*  5i  «s««*X^o^o  sxj  i^i&ijucje  aevxisXsT 
9fexl^.aa&£f  10  :^o«.£  ■so  ba*!!  I©  loflit  ^*9B  f"£«  a<jt|c£ifli&i*j9X^i:  eaafl* 

,    ,    ■    ,  *ird'  ©»pyiw8ESjOUic  a  icXs'icat  aj:  qiajfl^iS^Xai  arlcJ    ,fioiolq:aiJ3  ©Jioxe 
'"^  :*o,v|  ^^o.'toH  a&QiT<ata  )     *bu&'£"i   *o  looti^  0-'   .tmroiaa  tl^sil  1o  ion  XXiv7 

(*s^e  .XXI  .eex  tmxJ-  »r  ^B^^^^Mit^iMfM^s^^    »v^e  ♦xii  sos  <ix^ 

Tox-xq  gxxoX  jbe-jciLi/oaX  aaojKbiJitfa&nJt  «a  la  »a*F/j««d'  teXxAfti  6c^  axeasaXt  ©xl* 
b©i)©eoox<i  -^Xtfjaaaiv©  loXXsojRterfo  fcas  i^Jaaa  wfif     (♦SSi  *XXI  6^5  «S£E^ 
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borrowed  fx«  .ham.  and,   tha«   oeing  no  oounierv^UIne  proof  or 
any  material  i„oonsi3t<,nola.  in  hi.  .via.noa,  tha  ch«o.llor  v^.. 
not  JuoUfJsd   in  di.r.gawing  M.   taetinony,   or  ir  ta   did  o'l^reg..-^ 
It,   ths  .ffjct  Of  .0  doins  wa.   to  leave  plaintiff  ,,it^^,  ^  j,^„^^ 
to  =u.tain  ths  .vilagatlons  of  it.  o«platnt.     ,^  .^s   .l^t  a  d.bto=. 
W  prefer  one  oxe.ltor  o.ox  oth.rB.  If  h.  acta  in  goo.  f.ith.  ie 
well  stated  in  Third  H-^ti  nnni   -po^tr  „     -- 


follows* 


B.  ^.  Hor^»°X?^:^tr.utT?^?";\°'  the  #10,000  dcM  over 
creditor,  .;hon  he  actf  *ithout  ^r^ud  e.^'-S  ""^f^'  *^  ^^"^^^  °^® 
Ms  property  to  the  v.v^rtl^Ti\l     fl'   ®\®"   -i^ougb.  he   deroteB  all 

fraudulent   intent  l^Sore  a  conveiani^^  T       '*'  ^^^^^^^^noe   to  .how  a 
eration  may  be  held  JifudSlen?!"^  ""^  ''^°''  ^  TaluaDle  oonsid- 

^^fter  a  careftU  examination  of   tho   onlv  evidence  adduced  hy 
plaintiff,  we  are  oonuineed   that  this  case  is  .triUngly  anal^^cma 
to  Luthj^A^o^  T.  garadis,   su^ra,  in  its  most  important  aspects,   and 
that  tha  testimony  of  Rawlins  and  Bahm  fell  f.:r   short  of  sustaining 
the  chargea  of  fraud  in  the  complaint.     Under  the  ciroiMstances,  ^ 
are  of   the  opinion  that  tha  decree   of   the  Superior  court  wa.  erroneous 
and   it  is   therefore  reversed  and   the  cause  remnded  with  directions 
that  the  complaint  he  dismissed  for  want  of  equity. 

IMGR^  H;^JH3^  Am  CAUS3  R,iMl\MDED 
V.Il'H  J)IK,3inO¥G. 

So,p^qii  saicB  Siillivan,  JJ,,  concur* 


" 'S*  Ibd^Kj  gittIXl^Tnu»^isjEJ©o  ©IS  isJMiarf  ^z^i  \hnst  ^u^dt  sso-st  S«wo'xioier 

s»jr  «Jf*Jtal^«S  HI:  «*ste  JUS  ti  Va^si£*o  ir«vo  Todt.l>©~»  asxio  'so1:si;ti  -^aaa 
■•■•%'S|'.«®^  ieifiS  ♦iUf.JC  tSC  %ai«SSi  '^  :to3g  .^oaol^^l  .&a.U^  ui.  bsijaiQ  Haw 

■'■'■'^   ■"'     '■■■■^^■*'     '-''''""  •=-'■'''■■    ^■''■■'    -'  3a^;oIXo?: 

ajwa  'j:sl<5^q  e.  ^  aac£  tOw^cfab  ^  c^acT  <Q*tff"'&  -roil*©    'ai'itoH  ."G  .£ 

awoiaiaa^  Xl'^ai^tti ^i  az  «a^p  »;MI-*  4;jHad[*  h&onl^uoo  ^-a:*  »w  ,t^l;Jnii3lq 
iSiniMtiifViia  J.o  cfxoilci   asl  Hot  md&S.  bus.  aaiX/ZjaE  1:o  ^yi&sjij-cjo*  sri*  -tflfCi 

ari.o;         .....  iii4,<fr _ii0:^m»%_.»^mo  ^i  ba^  bsnt'--^'  -^   ■ '--Ist:^^  ..    ^,.  ,:   .,a-j8 


3*:E«ofloo  t*r.!;  <KAiYiXIi0ii:  aass!  .ss^J3St%o*3 
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KB.  yEJSIPIHa  JUBUCJ  FEUaSTD 


Defendant  herein »  Joyce  tangos,  was  tried  on  an  information 
signed  'by  Norma  Delsenno?  alleging  tlaat  December  Sj  1936»  Joyce 
Pangos  had  in  her  possession  a  certain  ha"bit  forming  driig,  to-wltj, 
morphine,  not  "being  aii»pothecary>  physician,  etc*,  in  violation  of 
the  lax7s  of  the  State  of  Illinois,  and  was  found  gniilty  and  sen- 
tenced to  the  Jomen's  state  Heformatory  at  Dwight,  Illinois,  for 
oa©  year*  A  Jury  was  waived  and  the  cause  tried  hy  the  court  pur- 
suant to  a  plea  of  guilty  interposed  hy  defendant*  It  appears 
from  the  record  that  defendant  was  represented  at  the  hearing  "by 
counsel.  After  defendant  had  served  approximately  three  and  one- 
half  months  of  her  sentenoo  Z±t&   L*  Stone  filed  a  petition  l&roh 
17,  1937,  in  the  municipal  court  in  the  nature  of  a  vvxit  of  error 
ooraia  nobis*   The  salient  part  of  the  petition  is  as  f  ollowst 

"Your  petitioner  states  in  support  of  the  above  motion 
that  '/he  Court  was  not  completely  advised  as  to  all  the  circum- 
stances, and  that  if  granted  a  new  trial,  petitioner  will  he 
ahle  to  offer  ne^   testimony  in  favor  of  said  Joyce  Pangosj  said 
testimony  heing  proof  that  said  Joyce  Pangos  did  not  coEimit  the 
offence  of  which  she  has  "been  foxind  gxailty*" 

Joyce  Pangos  was  not  a  party  to  the  petition  and  did  not  sign  it. 

The  state's  attorney  on  behalf  of  the  People  filed  a 


■}e•^  i 


i 


1    ,    ..■■*«^-:- •s!^■^o€q:■^,• 


-©oo  &JEXJ3  &0Ti£*  xl®imLkm%^.w^  k^'^'^^M.  ^&d  ;*fit»&Mitsl»  «»*'li).     .Iqqxk/oo 
-ffiwoiic  ;?f£;^  XXa  0.J   E«is  b&Blyhe  xJ^s«&Xq;cR)o  i+eft  a,?\y  j'ttfoT;  art.:-   ;fi3xfu 
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motion  to  aisBdsB  tHe  petition  on  the  ground   that  it  did  not  state 
facts  -but  mere  conclusions;      that   the  alleged  facts  were  knovm   to 
the  defendant  at   the   tMe  of   the  triali  and   that   the  petition  me 
.      insufficient  to  rost   the  court  .ath  jurisdiction,     mrch  17,  I937, 
the  superintendent  of  the  .omen's  Heforinatory  at  Bwight,  IllinolB,' 
was   ordered    to  produce  defend.^t  before   the  municipal  court  on  March 
26,   1937,   .and  a  hearing  wae   then  had    on  the  peUtion  and   the  ^eoplets 
motion  to  disiaiBa  it.     ^a  record  does  no.  disclose  .*s.t  disposition 
was  aade  of  the  lEotion  to  disraiss,  hut  merely  recites. 

fendant,"f:\:S\^^f  r^^Sp^rp^^S^'l/^;--^'  Tx^"^  ^^- 
and  thereupon  the   defendant  mor?r   the  c^.t^-o^  ^f'^^^'^^^'^^  °**^^"' 
of  :Decamher  9,  1936,  and   the  clSrt  Sinrfill?  .X'B^d  ?n  'th^"^'^' 
premise.,   sustains   Baid  n^otion,    except  LSti^fi^JveJ!.. 

The   record  further  discloses   the  following  order, 

es,   and   thf  a^Smentf  ol^'coSfe?^  Snd  heL'^f  iT"^°'    ^^^  ■^'^^^^^^-- 
premiBea,   rendJrs   the  f ollS^'/i^SLgf  ?tS^f  "'^^^^'  ^"  *^^ 

wharefor^i?  ?nLSfd^edt.'Src^rt^Llt'?r^"^^r '  ^°^  ^^^'^ 
PTiil--  of   thi-  f,-rZ^Zt     t         "^   "ie  court   that  the  defendant  is  not 

Sd'it  !l  oSer:d'?;%he^^:Srt"fSr^?J^i?a'?^  i«Jor^Uon  hS^Jan 
go  hence  without   day."  ^'^^   defendant  be  discharged  and 

This  appeal  xxxac  aeeice  to  rerie.^  the  jud£jaent  of  the  Muni- 
cipal court  BO  rendered  March  26,  1937,  on  the  oo^r^on  law  record,  no 
TDill  of  exceptions  having-;  "been  pr^serred. 

The  petition  was  laanif estly  insufficient  to  vest  th©  coiirt 
With  jurisdiction  to  review  the  proceedings.     The  petition,  bought 
under  sec.   72,  par.  200,   chap,  no   (Illinois  State  Bar  StatB.,   1935), 
is  based   on  the  abolished  ancient  common  lt,m  v^it   of  cpraBi^npbi^   to 
relieve  against  erroro   of  fact  comi.tted  in  entering  judgment,   such 
aB   the   death  of  either  party  pending  suit|  infancy.  Tvhere   the  party 
^vas  not  properly  represented  by  guardianj  coverture,  where   the  coaxaon 
law  disability  still   exists?  insanity  at  the  time  of   the    trial,    or  a 
valid  dafanse  existing  in  the  facts   of   the  case,  but  which,  without 


c^ 


•^> 


am  £iox;>'iJ'«q  ©xl^  ^J'afiJ  imB.  ilMtti^&i   lo  ©Hi  J-  adi'   is,  isisiha:&\ob  sri^ 
^Vu9I   «?!  rlo-x^sM     ^nsxcfoiBai^wt  xfitiw  ;fstfOO  slid   Ip.st  oJ'   Joeiol'ir'ii/Risi 

IK>i^'li3Q^et6  4.<3X&f  &eoX»@ll^  ct'oit  a96i£>  htnoet  siiT      .^i:  a^iiitiaili)^  #ii' ..OQXitOA 

-@&  Q&i    tea  ^  Y,-''J3t.«a.v' - .       '  '   '-'.  ^i  eeioo  woK** 

.  t,  9X{J   ©IfiOiJY  0?  J -SHOO  aiia   B»T»ia  jusiooelei)  «xf;f  xioqi;enf«f;f  &f]t« 

■•'  rii  a.l  |>eaiTO^  XXX«^  ^ixxoei'  c)a«©C-  sxl;^   bxj«j  t?>£!?X  t^  ladiacosu.  lo 

"  •  '^T!£«»£i  effl;^  o  $  iftit; '  #^«i«»-  |^li)-l#ttja  Mae  anl  «#  au  u  « <i  o  a  lia&  iq, 

|1t©6ll«    ®|titTOXXol    9rf*    3QacXti3J:&    l©ii^^Xil    iJl00©5.  .ftfJ 

t:-/  .■■•■■■ 

:#iw-o*   tiftstti&xill  sfiirsvoXXCi  orict   a^csbi-        , 

6ae  h?5^T:.';fIoai&  &a'  o«A»fc}xts1:->f>  bias   ii^rli-   Jxitreo  ©x't  -,  vro   ^'J-  it  ban 

'■■■■■r   .  •  .'•:;  ■■ .  •  -^^ 

on  (eb-soo?;'-!  v/jjX.  aoit9H«o  ®tf*  |!DB   ,'CS§X  »f&,49;E«ai  lJM©tiC'.-'  -/oo  Xijqxo 

"••■■  ^^.■"■  ■:;■  '■,..^-„  ..,  „;:,,;        .  »Jb!»T'i©a«iC[  ae  £cf  :^X!t±varf  aao-Jt^e::;-       ■    ""icf 

«(e£<U>.!sij5j^a  :jjsa  8*^3  alfifitiXXI)  OXX  «fjac{s  t./ut,  .  t;;^  <:■?  . 

^fltsQ -ad;j;.,eT©xf^  I'^oxtalflUtl^lir:-      -.'"^i^rL  -;w-i'^(i  xsa^f.u    .. 
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negligence  on  the  pjixt  of  the  defendant,  v/as  not  presented  to 
the  court  either  through  duress,  fraud  or  excusaTble  lai stake,  these 
facts  not  appearing  on  the  face  of  the  rsoord  and  "being  such  that 
if  kno-vm  in  season  v/ould  hare  prevented  the  rendition  and  entry 
of  the  judgment.  It  has  "been  c<BisiBtently  held  by  the  courts  of 
this  state  that  the  petition  muet  Btate  facts  and  no"^  mere  coaolus- 
ions  in  order  to  vest  the  court  with  jurisdiction.   (Pepgle  v.  Longjj^ 
346  111*  646i  JaQOhson  v.  >.shkiaa.geg  337  111*  1415  l'*£I£HgOE  ''• 
State  of  Indiana^  205  Ind*  141  (186  ¥*   iS«  293)  •  In  the  latter  case 
the  rule  was  stated  as  follows  {p»  196) i 

"The  evidence  by  v/hioh  the  existing  fact  or  facts  can  he 
proved  must  he  cist  out  in  the  petition,  ixnd   the  petition  must  allege 
faots  showing  that  by  the  exercise  of  diligence  the  petitioner  could 
not  have  been  alule,  and  ^rns  not  able,  to  produce  the  facts  relied 
upon  at  the  trial  or  before  ju&^ent,  by  a  motion  for  a  new  trial 
or  otherwise." 

With  reference  to  the  partictilar  petition  filed  in  that  ease  the 

court  held  that  the  allegations  were  not  sufficient,  and  Baid 

(pp.  197 p  198) » 

"The  allegations  are  not  sufficient.     The  facts  which 
would  have  prevented   the  rendition  of   the  judgmen:,  hao   they  beai 
kno^m  at  the  trial,  must  be  set  out  so  that  they  may  be  scrutiniaed 
by  the  court  hearing-  the  petition." 

In  the  instant  proceeding  the  petition  does  not  state  or 
even  remotely  suggest  that  the  new  evidence  -was  unkno'wn  to  defend- 
ant  or  unavailable   to  her  at    the  time  of   the    trial*     There  is  nothing 
in  the  petition  to  indicate   th©  nature  of   the  new  testiiaony  which 
would  enable  the  court  to  scrutinise  the  petition  for  the  purpose  of 
determining  whether  it  would  be  likely  to  affect  the  court' b  prior 
judgment.     The  petition  merely  alleges  the  canclusion  that  the  neir 
testimony  v^ould   tend   to  show  tliat  Joyce  tangos  did  not  ccEsmit   the 
offense   of  v/hich  she  had  been  found   guilty*  \dthout  indicating  the 
nature   of   the   evidence.     The  petition  fails   to  state  or  even  su^eest 
that  the  ne«vly  discovered  evidence  was  not  available  to  defendant  at 


■.;,.v^..  iv,;,  :vrfc;:.  '\.»(|WM  *qt)  «we(XX»l  a«  J}i«*«*a  sisw  axl/i  edS 

®^sXXa  ^«iiffi  aoid'i^sxg:  sxiJ    fctti:  ,riol- l.J«q  erf*  si  iao  isR  »rf  ^siM  5©vo«f 
beiXai  3dt.!3t  BiCv?  eojff&oo:^  o;t  ,9X«f^  *Ofi  a^?^  fise  ^sXrf*^  isssd"  ©vfsri  ;ton 

r^V,    ■■;  ^     S:'     ■■■■■'■■::'  ■•:■■•■.  ;.:,    ■;;*•.  i  i^SQI    ^V2I   ♦€€!' 

S«irIJo«  ai  ©laiO!     «X£^ix^   ed^  'Jto  eaxJ  0^$   isi  -xsU  o;t  eXcfjaXl/sv^nu  io  c^c/s 

■So  ©so^wq  sri;^  'iOl  aoii^i^®^  tUa*  ©EiuJfciineg  o;^  J-Etr^s-  ©jstt  sXcffiixe  bZumr^ 

^»«  erf^  *M^  msfiearXom 0  ©ift  w^soXX^  Yi^*"*®®  fioiiijfeg;  ®i£T     *Sfl&Ki;sbijt 

$i^  ituibtis'tQb  6i  oXd"«Xisv<8  ioa  asm  ©©xseftiv©  6i*rrtir6»aib^X^v©fi  «>ji;f  iail^t 
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the  tiHia  Of  the  first  trial.  Therefore,  it  is  fair  to  presume 
that  defendant  knoT.  of  the  alleged  fact,  at  the  time  of  the 
original  hearing  and  through  her  ovm  negligence  failed  to 
present  them.  Under  tha  law  this  does  not  entitle  her  to 

another  hearing. 

The  law  is  well  settled  that  a  petition  for  a  .xit  of 

error  coramnoMs  cannot  ha  used  hy  the  trial  court  to  review  o* 

reverse  its  o^   Judgment,  m   Gha^^  v.  Iorth^.„^.erioa^__^^^^^^ 

292  111.  179,  the  court  said  (ppol85,  1^6) s 

Mnd   this'propoJmJ^r'hS  ?hf '??'f  ^  ''^'  "^^'"'^   ^^  ^^-P  in 

txon  of  fact  iound   or  decided  by  the  c^^t  or  o^  ?«  nL^'^  ^'^'r" 
Of  law  decided  by  it  after  the  term  h^HndeL^^         ^  question 

In  Hemsius  v.  Poehl^^  28a  111.  .pp,  472,   the  court 
said   (p.   476)  I 

motion  JS^r  ^S'^Bl'^ute^fnl^^f  ^^^^  oora^  noMa.  or  the 

l^'.^^;:e\1^t;f  ett'rfof^JS  i^d^^^T^  ^    "^    --'  -^^ 

It  has  alBo  been  held   thac   the  court  can  pass  nnly  upon 
facts  not  presented  on  the  original   trial,   a^d   the  is.uea  must 
He  made  upon  these  new  facts  exclusive  of  all  others.  If  th© 
petition  fails   to  allege  sufficient  facte  it  is    the  duty  of  the 
court   to  deny  the  petition.wMch  stands  or  falls  upon   the  new 
factB  presented,      (.pould  v.   >tson.   SO  111.  App.   242-247.) 

Aside  from  the  foregoing  reasons  why  the  petition  should 
have  heen  dismissed,  It  appears  that  petitioner  la  a  stranger  to 
the  original  Judgment*     A  similar  situation  was  presented  in  People 
V.  Hakielny,  279  111.  App.  387.     In  that  case  Michael  Mielny  ms 
the  defendant  and  a  verified  petition  wa.  filed  hy  Julia  UaMaSny. 
In  holding  the  petition  to  he   defective  v/e  said   (p.  395), 

and  Who  veSiedlL^'p^JiuLTrrrl*^'  '"f^"*  proceedings 

^iits  pcoXTiion,   IS  a  stranger   to   the  original 


"  ■      '^  „^  «X.««  »««  •«*  •«*  ^^.  *"'  ,"**    "^*  '""'^' 
^^  lOax  ,e«.«5)  fua  *«»»  <«i4  .wx  ^xxi 

Usl*i  «Xv»^  ->»•».:!■  0«o^  X»tJ-   ^telito  te-  JnsosSut,  «»o  «*i  " 

.^.  «M  •.^*  »«*  '«» ^  ^«^^  •'  ial^  «- 

«^.,   tY«<»o  »tfi  ^s«2  &i«4  o»«<  W^  a«ii  JX 

,.»  e.».aX  ««  *«■.*-*'•*  ^^«^"  «'  »  »•*'"'■'"'  ■''"  "'°': 
«„  .r  „«^*.  XX.  ■«  «.X«.Xo»  >»^  w«  «««  »«»  «^-  •' 

^  ,.  ,*«b  .H,  .X  n  a»,.^  *».x»xii«  ^»xx.  .*  .xi,t  »x*xm 

,„  .^*  »^  .xx«.  «  .^*.  ^.xdw.«.x«*.,  «.*  .«.^  •*  *«»• 

{.v*s.s*s.«,.  .XXX  oi, sals; -£iss£)    .«..*«»«»'*•*«» 

»x»»i=  «x«"«  *-*  ^  ■"«■»"  «'"'^'""  •*  "''  *"'*  ^ 

.^.x^«  -xx«.  ..  ..XX.  .«.  »«".«  '«»^"'  «  '-  '-'•"^•"''  =''* 

.(«s.^)"««""f»*»»»""*"^  ..-*  rM.X^X04  «X 
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IT^V',  7^''^  **'"  '^'"^^  °'    ■'■'=  ^'""  *"  »'^  «!"  inju"d 
tLb"?     J^fSJient.  nor  will  Bta  deri«  adTantages  from  Its  re- 
Tsrsal.     It   (the  motion)   should  alwv.  bce8  meritorious  '-l-ht  '„ 
1)«  eni-oroed,  of  -beiiM-it  to  the  moTer."  "'orious  .i^st   ^o 

In  tlie  Haklelaz.  case    tiie   trial  oourt  eviaently  trsatsd  tha 
petition  a.  «„  orulaary  notion  for  a  »v  trial.     Ihe  s«a  aay  t.  .aid 
of  this  proceeding,     mt  the  trial  court  had  no  jurisdiction  t» 
entertain  a  motion  for  a  ne«  trial  i.  settled  la».     the  petition 
herein  .a.  tat  a  patent  .uMerfuge  intended   to  g,-.T«  the  court  an 
appearance  of  Jurisdiction  which  v;.o  clo..ly  lacWng.     Soldin.  as 
■-   do-  that    the  B,oticn  In  the  nature   of  a   .,rlt   of   error  cpr^jooi^ 
«e   fatally  defective   the  motion  of   the   etate   to  dia^l.e  v,a.  the 

proper  legal  method  of  ouestlonln--  i-h»    .„<■-. 

tiut^uroninj,   the  =,uf ^ j.ciency  of  the  uetltion 

and  Should  tove  heen  allowed,     aerefore  the  judgment  order  of 
the  ^loipal  court  of  Haroh  26.  1957,  le  reyereed.     1-he   .tate-e 
attorney  .hctaa  i^odiately  take  proper  etepe   tchring  about   the 
re=o«>itment  of  the  defend.mt  under  the  judj^ent  order  of  Becaaber        ' 
9»    1936. 

JUDcat^T  osmm  of  maegh  ssth  mwmsm^ 

-;canlan  and  Sullivan,  JJt,  concur. 


„.  ,„.X0H     ..«o-  .X...XO  «»  .»«^  »— -»  ^— -- 


♦^sex  »« 


■      ........    •:,;..     ^;,:..3      ;^-&    fe>-   ■■■ 


-^^^4««©s-  ,.1.1.  ^ii^tSI^S'^l^*  »3XH^S 


■■■i,.^:   M,|   V:>v^y!is   c^^f   ;f^fiss;> 
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THS   TBVBT  OGMBkWI  OF  CHICAGO^         / 
adjainistrator   ox    the   estate  of    / 
m.YM.<MJi  BtHJIvIGK,   deceased ,  and/ 
islJGi-.Jj:.  oKt->m\3Jt   a  laxuo::,  Tsy  mI 
father  and  next  fpiend»  Jolai  ^eehan, 

^       f  \ 

V -J 

Clff  0?  OHIO  lew,   a  muaicipal 
oorp oration* 

jii:)pallee» 


/'  / 

COOK  CCmTTT* 


i 
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fjie  Trust  Ccmpaxij  of  Ghioag-e?  administrator  of  the  estat« 
of  Sayaond  Budriok,   deceaseds  and  Eugene  Bheehan*  a  minor,  "by  his 
father  and  naxt  friend,  John  Sheehan^  "bxou^t  suit  against   the 
City  of  Chicago  and  Helen  Jeriche,   defendants,  for   damages  arising 
out  of  injxiries  suatained  hy  deceased  resulting  in  hie  death,  and 
to  Sheehan,  as  the  result  of   the  collapse  of  a  frame  Touilding  o^^ined 
"by  defendsnt  Helen  Jeriche.     ^^t  the  close  of  plaintiffs*   ease  th« 
jury  was     peremptorily  Instructed   to  return  a  verdict  finding  both 
defendants  not   s^jdlty  and  juc^ent  was   entered  accordingly.     'iTus 
appeal  is  prosecuted  hy  sach  of   the  plaintiffs   to  rererse   the  ver- 
dict and  judgment  in  favor   of   the  City  of  Chioy-so.     ]Jo  appeal  was 
taksn  from  the  juii^jnaent  in  favor  ox    defendant  Belen  Jeriohe  "because 
of  her  apparent  insolveney. 

the  frame   two-story  and  iDasement   Duilding  that  collapsed 
vas   located   on   the  rear  of  a  lot   on  Hormal  avenue,   the  side 
of   the  liuilding  being  adjacent   to   the  east  sidewalls  along  Hormai 
a'venue.     In  front  of  the  Touildiag  was  a  vacant  lot  extendiag 


■  ■■m'^ . 


a  8  a. A.I  8  eg      •*"^^«- 


Biri'j?     .-^X-^xxJt^Tooo.a  £)er£«:?it©  ftJiil^  #iiR«^?)ji;t  £>K3  TjifXiu-j*   ion  a^tts.&a6'i&& 

-•iTT  orltf  33'j:ot91  oi  B^tiiRlk£<i  sdi  to  iIdbo  -^cT  bsii/oeaeriq  ajt  Xaeqqs 

B«iif  X-fjsqxiJa  oil     ♦©aJBoiffO  Io  TE;fxC  odi   to  Tcv^^l  ni  inousa^birt  6xij3  #oi5 

©fiia  eif*   ,3x;ft0T«  XfiiiRcol  iw?  -  nC       ">:©  -lii&'X   sil^  no   boi^^.l  
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north  about  lOO  feet  to  46 th  street*     The  lo%.rer  apartment  of   the 
■building  had  "been  occupied  by  a  tenest  najaed  Galloway  and  his 
family  for   three   or  four  years  prior   to  the  accident,  which 
occurred  about  four  o'clock  p#  m*  Octo'ber  4,   1934.     ISae  Oalloways 
had  Vacated  the  premises   only  a  few  days  before   the  "building  collap- 
sed •     The  upper  apartment  had  bean  vacant  for  about  a  year  and   a  ha.lf 
before   the  accident. 

Before   the   Galloways  morad  frcaa  the  premises   the  ■windows  in 
their  apartment  •'jvere  all  intact.     By  October  4th  all  the  windows  in 
the  bedrooms  had  been  broken*     On  the  day  in  question  a  number  of 
boys  in  the  neiahborhood  entered  the  build  in;'   throutih  the  broken 
TidndowB,   and   otherwise^   and  proceeded   to  tear  boards  from  the  vjalls 
and  vindow  frames*  which  were   thrown  to   other  boyfe  below  v^ho  gathered 
the  lumber  for   the  purpoBa   of  building:  a  clubhouse*     In   the  course  of 
the  afternoon  the  boys  were  several   times  dispersed  from  the  premises* 
bout   t'.?o  o'clock  p.  ra»  a  police   ofxicer   shased   them  away,   and  a 
little  later   the  children  again  dispersed  upon  the  approach  of  another 
officer.     Tim  Cassidy,   who  resided  across  the  street  from  the  build- 
ing,   testified    thai,  he  chased   the  children  away   once  before   the 
police  called,  £«id  once  after.     Before   the  building  collapsed  sane 
t7/enty-five  or  more  boys  had   gathered  in  and   about  the  biiilding. 

Shortly  before  four  o* clock  J?rancis  Boyle,  one  of   the  boys, 
was  chopping  or  knocking  do-wTi  the  ivindo?.'  frajae  in  a  north  room  on 
the  first  floor  when  the  building  collapsed,  falling  to  the  north> 
injuring  plaintiff  iSugene  Sheehan,    tv^elve  years  of  age,  who   ..as  with 
Boyl'j  at  the  time,  and  killing  P.aymond  Budrick,   a  lad  of  seven,  who 
\<as   standing  on  the  lot  underneath  the  steps  vvhioh  led  up  from  the 
side-walk  on  Uormal  avenue  to  the  north  entrance  of   the  second  apart- 
ment.    The  building  was  old  and  dilapidated  and  had  not  been  painted 
for  many  years.     Some   of   the  shingles  appeared   loose  and  e.  few  boards 
had  been  removed  from  parts  of   the   exterior  of   the  building.     Oassidy 


aid  fJCQ  -^fiivoIX^sS   bsfflfcjB  rfajSflSiJ^   s  x^  b-3iqjaooo  xxesd"  hexC  >!,«iDIi:jj-or 
-sT^XJCoo  jjaxbXii/o''  ©if;f  ©ttolsd"  a-^sb  w*l  ©  -(jXao  aoaineitq;  ©xJc?  bsiao^T  bsif 

ni  3!fi'o&fsJni5f  «xii>  ^a  ii;}-*  i^tfo^oO  xS     •ioeiat  XX,6  a^s'sr  ;?neEr^XQqis  nleif* 

lo  sa'arao  »*£#  «!     ^^awodcftfXo  «  anlfeXJU/cf  to  eafBqttft  Btii  i©l  ^fttfrawX  9ri;t 
A  bsi&  t^wjB  JB©if;J  l»»««ifo  teo^llf  ©oiiog  «  «ff  ig  2100X0'  i/otf;. 

«QK!«  i)©ae[BXXoo  ajpi&Xlxfrf  aifi»    ©Utt'i^a:.    •«&J^  ©eixo   fioe  ,i«XX^o  aoiXoq 

♦s^uifiXxrj'i  sif^  itSQ^n  bsui  et  borsdJi t<ti   bsid  a^otf  aiaai  ««  evl'i-Y^Jttewcf 

*rixasf  84j;r  'to  exto  ^sXyo^I  eloisjsxf  :^coX»'<?  ttsol  o-Aolscf  \liiodZ 

no  mna^  xLtton  i;  «J:  9ia«itl  'Wobnii'T  ©il*  ttsfoh  ^jji^toorol  to  gniqqoilo  asw 

,dctioa  &^*  oj  •snilX;?!  ^fioesjaXXoo  -^albltisa  &sit  netiw  looll  iBri.1  odi 

Of£w  ,a9vsa   io  b&X  i;   ^^oiTbira:  bnom^isn  gwiXXi::^  ?mis  «©iBi<t  erfi  oa  fX-^Off 

9iii  fiiotl:  ejju  b©X  i/oMv/  fi«j**a  aiC^f  it;?a9n'xe?>cif  ioX  cAi  no  sai:f)m5;fa  aM 

-*ABq[^>  &IS00S3  «j^*  IC  ©SflBiitfle  j|tiii«£i  «ufi^  3*  ej^mdvij  XiyssoTi  ko  :iCXjsv7s&±a 

beiuizq,  ksso"  ^otr  iiiiif  &Kjb  Jbe*sbJf:q[oXl:b  htm  6X0  oaw  vHlfcXlm'  ^rf:      ^tttets 

abxi:c<i  \'!9t  ,«  ABj-!  eaooX  fe»'.tjaecfq*4.  e^XjjjttMa  sdi   to  oitc  '      ,    •:  .  "'^1 
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testified   tliat  rats  had  'btirrowed  into   the  'baaeaaent  fxxm  the  alley 
on  the  south  Bide,  and  tlmt  the  building  had   sunk  so  tliat  it  leaned 
to  the   south* 

Plaintiffs  proceeded  upon  the   theory  that  the   eridence   dis- 
closed  this  structure    to  "be  in  sn  oljviously  dangerous  condition, 
adjacent   to  and  in  close  proximity  to  a  public   sidewalk}   that   tide 
condition  was  well  knoisaa  to  the  City  of  Chicago,  its  agents  and  ser- 
Tsutits,  and   that   in   the   exercise   of  its  legal  duty   go  keep  the  side- 
walks and   streets   of   the  city  in  a  reasonably  ss,fe  condition  for  the 
use   of  pedestrians  la^.fully  using  them,    che  city  was  negligent  in 
failing  to  place   any  safeguard  about   the   street   or   the  po'rticoi  there- 
of adjacent    &o  thie  building,  where  any  pedestrian  could  observe   the 
likelihood   of   the  "building  falling  over  and  upon  the  cicy  sidewalk. 
Plaintiffs'    counsel  rely  upon  a  nmabex   of   decisions  in  Illinois  and 
other   states   to   support   their  contention  that   the  evidenoe  adduced 
tended   to  sustr.in  a  cause    of  action  against   the  city*      Geary  v* 
City  of  OhicaKO  et   al»>  l&l  111.   -pp«  461,   is  cited*     Timt  case  in- 
volved  a  stair^way  leading  up  from  a  hasement   onto  the  side'sralk*   The 
stairway  was  partially  guarded  "fcy  a  railing  and  the  plaintiff  -was 
injured  by  falling  inco  the  stairway  from  an  unguarded  portion  in 
the  walk*     The  court  held  th£it  it  was   the  city'ij   duty  to  use  orc^nary 
care   to  see   that  its   streets,  including  its   sideways  and  parkv/ays, 
were  safe  fox   those  lawfully  using  them  Tor   their  intended  purposes* 
The  c^efeict  in   that  caise  was  present   on   the  city's  property,   and    the 
court  held  tluit  the  city  owed  a  ministerial  duty  to  correct  it,  the 
failure    »f  which  rendered   the  city  liable.     In  th3   case  at  bar  a 
etairway  also  projected   onto  the  sidewalk,  but  it  cannot  be  contended 
that   the  stairway  in  any  way  brought  abou^   the  injury  to  plaintiffs, 
both  of  v/hom  vere  on  private  property  ^.hen  the   building  collapsed* 

In  Turner  v.  City  of  Wichita,   57  Pac*   (2d)   79,  243  ^^^-  808, 


tmiiihmQ  a»»aQiprdii^  T5f«j^i;v«f«  om  ai  94  et  »ia(r#ai»^f^a  sMd  6©aoIo 
~.'ja  baa  a^noBc  «*i  «osi^oirfO  lo  X^IO  esi$  oa  as^'oml  IX»w  8«w  i«>l*i:bnoo 
sif^  iiol:  a»l;^li>ci»&  dl^a  -^trjs£K>s£«^  a  sJt  i^l9  »di  lo  si99ri&  boa  asfLsir 

•3£Xjsvsr9l)j:a  x^^^  9tii  mn^  bsta  xmrt  lalXXet  :^si.h£li!^   ^^..^    ju   ^<jv.ti.'.x  ^^.S, 
"  kmi  9t9stilll  ai  ami^iBl99h  %e  x«itasm  a  «6^  %£&%  X9»ji0oe  *6llj:{riii:0X<I 

-aF  eajij©  dfjBjfflf     .fe^ilio  si  «ldl*'  ««^A  *iXt  lb%  %*l^^  ^ia  oa^oMD  lo  •s^^iP 
a.0(r  %l-l^«isXti  »K#  fe««  suIXIjsi  «  ff  J&eMjgBrg  v;IX   JtJ-tccr  <::u'»'  y;^^',\■'r.Lr^i:i 

Y;ximM)%tt  QfiJar  oi  xiisb  &^x^io  9di  aaw  *i  $ait  bl9d  *TMfOt  «:£X.sw  ©xf* 

« ist^'^fitf tcjaq;'  fexts  a^^eftia  a#i;  sitiibjii&jBti  ^ti^srr  -     di^sc 

.aeso^'Ji/Q  BJ&ftno^ax  iledi  tpli  ai9di  gaiasr  icXJUfliAf^iX  feao,  iaa  &i«vr 

©if*  fens   4\;*nf>qoiq[  s^ij^fie  »ilt*  JBO  ^jsttiaa'S^  tMW  »a«c  :T 

a*t«tf  d-a  93Ad'9d5^al     •9Jjtei:i  y*1»  ftlii   btsxtooafei:  aaiiiw   iu   asMXiuat 

Ijsbiselobb  ©tf  lomts^  ;H  *j3!«^  ,iXj8V0bia  »i  Xa.'^wilBia 

,stllJ«l^X«  oj  xt^fUa  9Ai  ;rirorf«  #^i«»  -;^  m  j«w»i^^a  9di  ^^^ 

.bea^^IXoo  3«lbXi0rf  «i;f  mdw  x^r^^o.<,  ^t«Ti^«  «,  «e«r  ^sL^v  lo  xf Jocf 

^308   *£trJi  S|.iE   ,9V    (62)    .©iji^   Va    ,^^Mc-ivV  lo   yJiO   .r  tSifiiirT    r,T 


another  case  cited  "by  plaintiffs,   a  child  %&s  killed  lay  a  bransli 
falling  from  a   tree  gxovd.ng  in  the  parkway.     Ivhen  injured  the 
child  was   on  the   sideTralk  where   the  city  ov,ed   him  the  duty  to 
e;;ercise   ordinary  oare  and   therefore   that  case   is  not  applioa'ble 

to   the  circumstances   of   this  proceeding*     Other  cases  cited  in- 

,    .    .      ^  ,    .        „  ,  adjacent 

TOlvscl  injuries  reeuli.ing  from  exc&vations/to  the  street  ox   side- 
walk,  which  rendered   the  city  liehle  by  reason  of  notice  and  its 
CGnsequent  f  ilure    to  barricade   the  etreet  or   Bidewalk  over  vihioh 
pedestrians  passed*     All  the  cases  cited  and  relied  upon  hy  plain- 
tiffs can  he  differentiated  from  the  case  at  "bar  hy  rea^son  of  special 
circumstances   showing  that   the  parties  injured  were  either  pedestrians 
on  city  sidewalks,  where   the  recpsctive  municipalities   ov^ed  them 
the  duty  to  exercise   orcinery  care  for   their  safety,   or  vfliers   the 
city  Was  required   to  .^uard  against  excavations   or  improvements  "being 
made  adjacent   to  the   street 5  Vshich  rsquirad   the  city  to  keep   the 
street   or  cidevralk  safe  for   those  using  it  for  its  intended  purposes. 

As   to  the  plaintiff  Sheehan  the  evidence  is  clea.r  that  he 
was  a  trespasser  in  the  litdlding,  was  present   on  private  property 
a.n<3i   that   the  city  ovfed  Mm  no  duty  whatsoeTer.       .s   to  the  lainor 
Budrick,    the   evidence  of  plaintiffs*    witnesses   is  conclueivs   that 
he  v/as  at   the  time   on  private  property,  unde?:'neath  the    stairs   on  the 
lot   on  vrhich  the  building  in  question  was  constructed*     His  own 
hr other  testified   that  he  had  warned  him  against  going  there,   and 
another  mtness  placed  him  under   ths  stairr/ay  on  private  property 
when  the  "bviilding  collapned* 

Prom  a  careful  reading  of   the  evidence,  it  appears  certain 
that   the  collapse   of   the  building  \ms  not  due   to  its  previous   state 
of  disrepair,  hut  was  caused   solely  hy  tHe  demolitiMi  within  the 
"building  on  the  si'ternoon  of  Octoher  4,  19  34.     According  to  plain- 
tiffs'   o\m  evidence   the  building  listed   to  the   south  hefore  the 
collapse;     nevertheless,  when  it  did  collapse,  it  fell  to  the 


-^iai  b&ilo  £!e3«o  ^sMO     t^ath&&9&tq  aMi  to  9e&si^imisroilo  &di  0i 
mil  bmi  a>oi*Ofl  lo  BEoajjoTi;  Xf^  oX<f^iX  -^^jto  «i{*  &«t9ft£tss  Aoldw  «SXsw 

^Btt»l%  ^  fup^xr  S»i:l!$)!E  J^a  >»#!«  8«ej3%«u{^  XXA    «i>d«8J3q;  sfsal^^asbsg 

XaxosfS  ^o  flaajBSii  -^cf  xa«f  *«  «Sjr«  «NE&f  JftOtI  f>©#«J:;J'rTeita'5:'!J:i&  so  neo  a'ilW 

.sasosjoajq  &©bna;fai:  a#i  tot  <M  s^^^  «a«fi  t#l  ©"i^a  ^XaWdfila  to  i«»«ta 

|t«49[in  94^    Oi    ft4      •tEe'?!9i«^# Ellis'  '^i».|r&   »fi  oM   J|}«WO   ^.;  ' 

tj^i  dvJta&Xojwo  ai  a«96«0^Jt«r   *ftm;)jcilj$Xq  to  «9iXd&: 

jisro  siH     •&e;:^atfx#a«Eeo  saw  mii^MJP  aX  ^sttbl-h:  iohivf  ao   JoX 

|;#«^i>^3^  »f.0Ti:x^  jH»  -^^aaBitls^s  si!i   x&bms  said  fisojsXct  aac 
,,,„  ♦l>»a<it«XXoG  jjWifti  ■ 

9;tjs*a   a/ioivsiq;  »*i  oi   9Ub  inn  aaw"  sai&lij^cf  <v                   rT^^.rxoo  a.'i 
-niflXq  •*  gaifesooo..:.     •*€•<;■*<.:  _^ ____ 
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nortli,  and  the  testimony  of  plaintiffs'  wltnessee  indicates  that 
this  Was  caused  "by  tlie  removal  ox"  'ooards  and  BUpportw  ^^xttln  the 
Duildlng,  isfMc-'i  so  weakened  the  struciura  as  to  causa  it  to  fall 
toward  the  nort!h.  .-Ithough.  thers  is  some  evidence  thr.t  :";ht?  city 
had  notice  of  the  dilapidated  condition  of  the  'buildingi  thsre  is 
no  evidence  v/hatsoeyer  that  it  had  either  actual  or  constructive 
nocice  of  the  demolition  of  the  interior  of  the  ntructurs  on 
Octoher  4th. 

The  law  ie  well  settled   that  since   these   t"!^©  "boys  ■^ere  iyj- 
jured  while   on  private  property,  "by  a  privately'  oisnad  nuisance, 
the  city  owed  them  no  duty  and  c^njiot  he  held  liahle  for   their  in- 
juries.    In  Heaafl  v>  City  Gouncil   of    .uguata,   169   3.   ":J»    (Ga*    >pp#) 
48,   the  court,   in  suataama-i  a  doBiurrer  to   the  complaint,  held  that 
Yrtiere  the  v©.ll  of  a  "buildinrj  is  left  Ptcndj-nj-j  after  a  fire  on  private 
premises,  near  a  street  and   side-walk,   and   is  in  a  dangerous  condi- 
tion, a  municipal  corporation  is  not  lla'ole  for  an  injury  caused  "by 
the  collapce   of   the  T/all  to  a  psr-on  not  on   the  F.treat  ox'  cldewalk 
at   the   tiiae. 

^^  '^?:B1.  ^*  ^'^  City  of  ID-infi;..s^^  87  Ilo»  103 j  cited  in  Head 
'•''•  Pity  upunc il  of . ,-:\u/rasta,  SHH£vl»  p2-f^'iR-3.ff  rocovarod  ju-'^ent  in 
a  suit  for  dr.Em/^es  for   the  death  of  a  ohiid,   cccaclnned  hy  the 
fallin?"  of  n,  "brick  ■wa.11  of  a  nrd-lding  which  hs.-'.  he'^n  fe'imad.  Tiie 
wall  Btood   on  private  property  on  the  line   of   the  ii treat  for   tv/o 
or  three  months  after   the  fire.     ?l"i.e  e-ridence  discloeed   that  it 
■^B.B  unstable  and  dangerous   to  persons  passing  on  the  sidetTalkp   as 
■well  as   to  the   occupants   of  a  small  hou£e   .?hich  »'a£   Bitu?ated  ahout 
ten  feat    co  the  north  and  alco  on  ^-'  line  -rith  the  sidews^lk*     .-.t 
the  time  of  the  accident   the  child  -auz  visiting  the  occupaat  of 
this3  house.     The  v?ali  fell  into  the   street  and  upoji    ohe  house, 
crusMng-  it.     The  cMld'r,  "body  v;f.s  fcuBQd  nee.r  to  or   cii  the   £;idev;alk* 


i&Ai  ae^i^oibRt  as8«offi^Jxw   ♦at'itiir^i.giq  lo  xaotsiisi't^  eA^  bos  ,if*tojK 

I  Set  oi  il  ^tm^d  0^  ««»•£«»;' out* a  ©il^t  fesnedksew  oa  tfoMw  ,^^prtl»Xij«'cr 

ai  «»*££rf<*  tSHlftXiiitf  9iS^  lo  t«>i^i&ae3  bi&*/jf)iq;«Xiif/  «Sf#  ir  barf 

;•:*  ;)^^   ".'■■■-'    >-I;-*'.  ■^•>  --,:->-..  %f:i  -Ciiv,af --^^--jj-  oi    -  •'-^^■4i»>^■^lttft)J■60■ 

;i*i5vMg  iife'^^it  4r''^i»^%^  tSJfif^^^  «  -?>  -^-f'^'^  ^^rr?  oisriw 

gl  *«»«ia5«t  B»^«"VGd»i;  tlitaiAig  «^j3L*0£  < a^sp^gA .  to .  11  t<f«H>.>-  v.-^,^ ■-■  »v 

JJ:  ;f-'id;3'  baaoXoaift  ©s«o£»iirs  «fip     *9%i'i  H^  it»l5«  eiii?#»c£  ©©ixfJ-  v-o 
;fjjO(fa  &o4saijd^X«^  dbS'W  £('alQR>'  93j/i»r£  IX^ijs^  is  lo  adn^cp:  ajit  JXev; 

•2JX3S'f9bxa  8i£i  xxo  to  0*  xaea  biSfOl  cjew  -^orf  e'fiXMo  srIT     .*i  ^HMsir^tt 


In  reversinp  tbe  judgment   of   tlxe  lov.cr  court,    antcrec  in  xe.vox 
of  plaintiff,   th«  oupreme  court;   of  lliBsouri  isropoimded  the  follcwE- 
ing  inquiry  (p.  1C7) :      »A£  to  persons  not  usin.i  tlas  street,  7=-as 
•the  city  tjound   to  abate   th.e  nuisanoa,   and  is  it  liable  for  failure 
50   to  do?"*   and  sitar  r-^vl3vdng  the  dooielons  cited  in   tliat  case 
answered   tlie  inquiry  "by  saying  (p*  109)8     "A  municipal  corporation  Is 
not  li-r-Tsle  in  damages  for  a  failure    to  aTjate  a  riuisanee  existing  upoA 
private  pJ'Operty,   and  not   created  "by  its  -gente.,   ^houjli  it  hs.?    th© 
power   so   to  do.     i^arij^  v.  :iity  of  Montpomeryi   61  ;>!&»  139 j   Leyy  v« 
City  of  Her  York,.  1  Kandf.    (IT.T*)   465;     EeTdaon  t».  City  of  Few  Hsvett, 
37  Oonn.  475 j     _.rmstxon^-:  v»  City  of  Sruncv.lck,  79  lHo*  319>" 

The  eridenee  in  this  crse  discloses    tl)at   the   trespassers  %Tere 
entering  the  liuildin^-  through  v.lnd o\7s  as  wall  a,E  doers*     .>t    oiae  tiai« 
of  the  i^ooident  numerous  "boys  -,Yere  loitering  on  the  lot   to  the  north 
of  the  "building*     It  is   obvious,   tharefore^   tliat  "barricading  the  side- 
walk and   street  adjacent   to  the  iiouse,  as  plaintiffs  contend    tiie  city 
should  have  done,  -..-ould  laave  "osen  ineffeciua.!,   since  accesy   to  ths 
house  from  the  north  and   east  xTould  not   the  relay  have  "been  hcO-redi  and 
to  hare  harricaded  the  entire   juilding  would  iiciye   invaded  the  property- 
rights  of   the   0T«i3r  and  required   the  exereiae   of   governmental  powersf 
which  the  city  -.vas  not  required   to  do*        . 

The  Oases  cited  in  the  city's  hrief  lay  down  the  rule  that  no 
recovery  can  ne  liad  in  any  event  v^here   th*?  negligenee  of   the  municipal 
cox'poration  consists  in  failinc?  to  perform  legi dative  or  judicial 
duty,  nor  in  i^imply  performing  euch  a  duty  in  an  improper  method.   The 
mtmicipality  "becomes  liable  only  vfhere  it  negligently  performs   er 
negligently  fails   to  perform  a  duty  in  its  nature  ministerial,   aa-d 
then  only  in  caBes  where   the  ministerial  duty  is  imposed  "by  la?/* 
(Wheeler  v»  City,   IS  K*  !•   532 1  JSooley  v»  Towi  of  Gullivan,  112 
Ind»  451|  KoDade  v.  Chester  City>  117  Sa.  St.  414}     McArthur  v. 


'- *T  1Sf#  S®^  »^XA  J^3  ,i!i2®^E£ii^^.  ;^.%,Xl^^     •''■  .Ml^    ,«.o.6  «i^  ©Q  -rowog 
oisctt  ^d;   H     4  8X^a^  a^;iX»F  €*s*^: -^R^^jsiw  K^s^%g[.i  ■^jBiQiltt#  |>^^  ajHi*9*tte 

aen^  :«-#.  ea#o.{s»^  desia  Klm^&&%%m^  P»90  mtM^, ^jltlstm  ^tim&h  m^^ik^'^^'^ 
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^aginaw.   58  Mich.   357;  Kiley  v.  The  Pity  of  Kansas ,,,  87  Mo»  103,} 

The   three  counts  of  plaintiffs^   complaint  proceed  -upon  tie 
theory  of  an  attractive  niiisancsf  Taut   ohviously  no  recovery  can  b& 
had  upon  this   theory,    since,  as  heretofore  said»   the  evidence  clear- 
ly discloses   that   the  injuries  were  caused,  not  hy  the  dilapidated 
condition  of   the  'ouilding,  which  is  alleged   to  have  constituted  the 
nuisance,  hut   throu^  the  demolition   of   the  structure  hy  children 
who  were   then  trespassers   on  private  property* 

Plaintiffs  failed   to  establish  a  caiise  of  action*  and  since 
there  was  no  evidence  at  the  close   of  plaintiffs*    case  upon  "^hich 
the  city  could   be  held  liable  for  the  injuries  and  death  sustained, 
we  are  of   the  opinion  that  the  court  properly  directed   the  jury  to 
peremptorily  find  for   defendant* 

The  jud^ent  of  the  Superior  court  is  affirmed* 

JTOOCMT  A5'.?IEi:;iD. 

Scanlan  and  Sullivan,  JJ«,  concur* 


l>e*«i'J:Q;6X2&  9S{i  X'^  ^oa  «&©ai/«o  exssw  H^ltiiiaX  mii  Cadi  aeseloaiS  tjX 
■  ,  ■jRd'st>Xij(fo  X€^  »«iif^©«fx«5  «iit  "^  miSiXoiB©b  9d'3  jfesxro  ^iis  rfwd"  ^sofwaxun 

,..  Mpi^'  n»t0  «sj%o . '«2l^^|-^^«X%.%e.  »^«X$-  &£iv  ^4  ^»i3ESi^Jbr'#  9a  «s«  viiMCt 

xb&cilaisa^  i^a.^-b  «iks  3^0i«Jf|^i  »ji#   t«1.  #JUf«iX  l)X64  sq   &Xi!/«o  x^io  arf;t 

»i  X'i&i  adi  bBiQ!d%lh  xX.%motq,  i-usoo  'Mi  3mii  aotniqio  9d3  lo  Bts  e^ 


'"i^Jv"      ,t:;: 


t*-^,  .t^'     ^f-.-    M 


.?:.iv;'-;... 


r^-v 
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e.nd  3D.v"IH  L.    OlDL:^,  as  SutstM^ted 
Ad2y.niBt;rator  Cum  Testamsnco  Annex© 
of    the   actate   of  M;:3  JL  aDJI^D3  ElJlDfS, 
J3ec3ased,     (Plaintiffs) 

Ap;i^ell£ints  j 

T»  I  '"^ 

I  \ 

¥tIIX?iE  OE-C-U^.  OLSSr,  Ind  J7idjjta3.,ly  and 
as  Trustee  under  a  certai^ii'^lrus^K. -'^  al.» 

jfendant^ 


) 

\ 

)     jrlbURT,  COOK  COtMT?* 


mS-iL  A.  01^  m  and  HGRTSUS^S  M»  OLSiJET, 
(Defendants) 

i.ppeileee* 


safe-' 


ME.  jusTio:::  scajjiah  mLTvmm  'ncs  opihic^  oj  ma  cousTa 


Plaintiffs,  Lillian  M»  ^^nderson,  ISthel  ■Srimsellj  and  Mwin 
L»  Gtdleyi  as  Bubstitnted  administrator  ovaa  t as tament p  annexo  of 
the  eetata  of  Mabel  Adelaide  Dianne,  deceasadj  filed  their  Tsrified 
second  amended  complaint  against  William  Oscar  Olsen  (also  referred 
to  as  illiam  0.  Olsen  and  Wt   0*  Olsen)  individually  and  as  trustee, 
Mabel  A.  Olsen?  Hortense  Me  Olsen,  Alice  Beutlioh,  Floyd  Olsen  and 
Sthsl  Olsen  Foster*  The  three  last  named  defendants  were  personally 
served  with  susmtOnses  but  failed  to  ansi.'jer  the  ocsaplaint*  Williani 
Osoar  Olsen  ans^^ered.  M-abel  A.  Olsen  and  Hortense  M»  Olsen  filed 
a  isfritten  motion  to  dismiss  the  suit  as  to  them.  Upon  the  hearing 
of  this  motion  tho  court  entered  an  order  diBmissing  the  cause  as 
to  them,  and  ordering,  adjudging  and  decreeing  that  said  defendants 
do  not  hoia  the  title  to  the  real  estate  in  question  (descriloing  it) 
"in  truBt  for  said  William  0.  Olsen  and  that  said  .Jilliam  0.  Olsen 
does  not  hold  said  real  estat®  In  trust  for  the  plaintiffs  herein 
or  any  of  thsm,  and  that  said  Mabel  A.  Olsen  and  seld  Hortense  M. 


/y< 


^i:k  va 


.4^:^:i..irri>kJ:;.^Jit.. 


XOi-SS 


D  s;f  mjXl9(:5C[ ' 


(am^aijsl^ri:)     ,!)e53so»cl 


fcTfiuoD  ly©: 


_^ 

/    ,  JL  ^.      r. ...    .  ,      \ 


csrsrviisi  auck-'-v.-.. 


bexasls-x  o^Iij)  xi9Q£0  ijboqO  msiXXiw   -Gxiisafi  c^aiBlqffioo  bs5iiB0;fj  bnoosa 

tee*Biik:#  ais  baa  ■\cJ^Ii5W^i'^J'^f'«i  (noaXO  *0  #^  Mc  nealO  #0  fliailli.    qa  0* 

...rf-o  nsal8  JDijoXa  ^doxXJtrea  ooiX^^  <nsaXO  .M  san^^ioH  i!,tL'Ei^L\>  «.'-.  XscfjsM 

•ViXXatioaisq  ©asw  a^rtsfino'iQO  becifsn  ^ffii^X  o©^.t   oriT      s'x&Jao'S  rrsaXO  lariJS. 

laeiXXJty  ^iniJsXqjnoo  erf-    iswc(ax>  o.t   &&Xxii1t  ;Jxfcf  asencuoniyn  n'cfx*  bevioa 

Jj&Xxl  flsaXO  ♦M  &ans;tioH  b««j  nsaXO   .A  XocfisM     .b»i9i?-anJ3  n&aXO  iJsoaO 

gfii'iosri  sxicf  noq;U     .moxf^f  o;t   aa  diw-i  ©iiJ   aaixnelo  oc>  Koiooja  a&iitxi^  & 

as  »ei;so  sxicf  3XiiejaJxtJU5  "xobAO  n«  &«5:9JTie    ■••■;or'   Ci'j    ncJJor.:  elrl.:    I'j 

a;fitw5bxxGlQt»  IilBa  io&i  s^fcoe'iosb  bns  •^ax^but-      c   -■-'  --     «....     c. 

fJi  Bnii/i-roao&)  xtoliaeup  nJt  s^bc^g©   X^e'c    ^'i   '■      =■ ''    •  too.  don  0  .> 

xisaXG  «0  xaailXi?:  feline   issiii  bxis  naaXO  .^  , i, .•....: .L      >.      .    .,.-,jj:  i'tix/T.d  nx" 

xiisTSxf  allidnlsXq  ©rii    tlo'J:  iax/TJ  ni  »*«Jas  X,s©t  bi.>ia  5Xorf  ;>0£f  seo& 
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0U«,  do  not  hold  the  titla  t„  .aid  raal  estate  in  trust  for  th. 

plaintiffs  herein  or  ^,  of  theiu."     plaintiff,  appeal  fro,,  tho  order. 

fe!=el  A.  Olsen  and  Hortenae  U.  ol.en,  appelleeo,  .tate   they  do   not 

desire  to  queotion   the  flnellty      of  the  ordei'. 

ae  oor.tention  of  plrantiffe  thet  It  wae  improper  for  th,. 

trial  court  to  inoorporate,  in  itt  d-=o»3,  finains,,  of  fact,  is 
.*r.«».«,  a  «ritorte„e  one.     (see  So£esHel.  v.  roltggn^  266  ir 
APP.  184.  1,9   (deoiaed  hy  this  hr..„oh  of  the  court),  and  case,  cltel 
therein.)     Dpon  «mt  theory  the  trial  court  :nade  these  finCinfi.  doo= 
BOt  appear  from  the  record* 

Plaintiffs,    contention    that  their  aeoc^d  amended  oonpl.int 
states  a  oaas.   of  action  for   relief  against  defendant.  Ma.ol  4.   .l.e« 
a^d  Hortense  M.   Olaen  and  that   the   trial  court   erred  in  dismiBeing 
tha  complaint  ae   to  .hem,   is  clearly  a  aeritorioua   one. 

Plaintiffs'    Becond  maended  complaint   (hereinafter  referred 
to  as  the  complaint)   alleges,   in  euh.tanoe,    that  Hannah  C.  Olsen 
died  Deoem^oer  13,   1923,  leaving  a  la.t  will  a^d   testament   dated 
Eovemher  14,   1923,  v.hioh  wa.  admitted  to  probate  in  tha  Prohate  court 
of  Cook  county  on  March  26,  1984.     By  the  provision,   of   the  will,   set 
forth  in  full  in  the  complaint,  Christian  Olsen,  surviving  huslaand  of 
the   testatrix,  ^az  given  a  life  estate  in  one-third  of  all  tha  real 
estate  Of  .^ch  tha  testatrix  died  seized,  in  lieu  of  dower,  ai  the 
rest,  residue  and  remainder    of  the   estate  was   disposed  of  as  fallows « 
one-sixth  thereof  to  her  daughter   -Mahel  Dunn"    (ao^v  deceased,  whose 
estate  is  represented  here  "by  plaintiff  sdwin  L.   Gidley,  as   substituted 
administrator,   etc.,   of   the   estate  of  Ifehel  Adelaide  3:>umie};   one-B.lxt,h 
to  her  daughter   "Idllie  iU  .-nderson"    (plaintiff  Lillian  M.   Ajiderson)} 
one-sixth  to  her  daughter  j^thel   Grimsell,  plaintiff;   one-sixth  to  her 
son  'William  Oscar  Olsenj  one-sixth  to  her  daughter  Alice  Beutlich;  and 


odi  10 1:  iBU'ii   sx  sd-jsiJes  Imix  feiso  oi   &£i^i   sdi   bind  ioa  o5  KsaXO 
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Sfitxaajjaa ib  ni  fes'irta  jJiuyos  X&tii  mli  iisdi  has  rrsaXO  »M  saa©;tioH  dna 
•  eae  «|roi^©i?i'Jt«K  «  ■^i^^ssXo  si  taarf^  ocj   as  ^aJLcXqerco  e:ii 
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lo  J>a«tf«iuif  Bi^vxyswe  tfieeXQ  ia^i;faJt'<GS.C  e.tlii«Xcga^o  9slS  ai  llsit  al  xtiioi 
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-he  remaining  one-eixtii  to  Baici  ..lice  Beutlicii  and    .llliiiia  Gsc^r 
Olsen*   in  ti-ust  for  tlxe  use  ajad  "ben-jfit   of  ii'loyd   Olsen  ij.ad  j:2tliel 
Olsen  (now  3tliel  Olsen  l?ost©r),   grandchildren  of   tha  tejr.tatri.x. 
Alios  Beutlioh  and  ^<Iill±sm  Oscar   Olson  were  appointed  Qxecntrix 
sjn.d  executor,  rsr^pectivelyj    of   the  will*     The  complaint  farther 
alleges   that   on  Ms.rch  25,  1934!,  ...lice  BeutlXoh  filed ,  In   the   oatatej 
an  instrnment  in  vjriting  ranouncing  and  releasing  all  rights  and  in- 
terest gixren  her  by  the  v/illj    time   she  and  \,llliam  0.   Olsen  ciuali- 
fied  SB   execti.trix  ;m6  executor,  respectiTelj,   of   the  wllj   and,  filed, 
In  the  Probate  court   of  Ooolc  county,   an  inventory  of   the  assets  of 
the  estate,   ^^Thich  oonsisted   of  #490  in  money  and  an  apc^rtmcnv  l.uild- 
iag  in  CMcagoj    that   the   ostatt   v.'as  oioced   on  June  4^   1925?    that  ©a 
December  20,   1924,   said   real  estate  was  Gmreyed,  by  v.  arrant y  deed, 
to  defendants  M^el  a.  Olsen  ^d  Horteni^s  h.   ois&n,   in  joint   tenancyi 
that   said  deed  was  recorded  in  the  Recorder* b   office   of  Cook  CQuaty} 
that   the  purchaser   of  the  real  ess  tats  was  \7111iam  0.  Olsen,   anc   that 
title  v?as  taken  bj  Mm  in  the  nr?jsas   of  his  spinster  daughters,  Msbel 
A.  Olsen  and  Hortense  M.  Olsen,  because  he  was   then  one   of   the  exe- 
cutors  of   the  estate    of  Haniah  a»  ulsenj   that   the  purchase  price   of 
the  real  estate  was  £44,0O€j   that   the   terms  were  cash  and  Olsen 
acknowledged   that  he  had  the  full  stam  of  #44,000  on  hand  and  in  his 
possession  for   the   nurpose   of  clearing  the   title  and  making  distri- 
bution of   the  bs.ls3ioe  thereof,   as  follows:     two  thirds   to  the  parties 
entitled  to  share  therein,  T^hich  included  plaintiffs;  and  one-third 
thereof  Mlliam  0.  Olsen  -vvas   to  h©ld  as  trustee  for  the  ptirposes   of 
a  certain  truat  agreau^nt  for  the  benefit  of  Christian  Olsen;   that 
by  the  will  Christian  Olsen  was  given  a  life  estate  in  one-third  of 
the  real  estate  in  lieu  of  dower |    that  Christian  Olsen  accepted  the 
terms  and  proTisiemB   of   the  mil  and  made  no  renunioation   there  of  > 
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-ittfaJLfe  geiai^ia  f)ctjs  Qltli  &iU  %aixs&lo  1.0   saog^aq  9rii   ■loJ.  noxansaaocj 
aei^^'x^q;  s>x:W  otf  ehtlAi  m9     l.tiroXXet  aft  ,1:9«Tcsf{cf  »a«Kl^tf  arf?  "Jo  nox;r»d" 
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f^*-  ||o*(I©oas.Jx©aXO  fusx^ai-HlO  *^J    nmyeb  lo  iscAl  nl  c;f.,.5;:;i)  .r,=."^  ari;f 


th«t  by  the  Mil  MlUan  K.  And.rcon,   Bthel   ftlm.all  and  Kafel  ;,. 
I-mme   (the  latt«  repreaanied  harem  ^,-  plaintiff  ,M,-ia  ...    ria.y, 
as  .„b.tltutsd  aaml.l.t.ato.,  .to.,   of  her  est.te)  ««  ...l.  ^i„„ 
«n  undivided   o„e-.ixth  part  of   the  real  e.t.te   arta,   .ubJ,ot   to  th, 
life   estate   of  Ofcrl.tlaB  Ol.eni    tS^t  at   or  about   the   time   of   th, 
c^e   cf   tl.e   re^l  estate   it  -..t..   or.ily  agreec'  by  and  bef-^een  Hlllsa 
E.  .'..der^on,  .-the!  «rl,sell,  Mabel  A.  tumr.e,   aioe  Beutlloh,  Otelstlan 
Ol.an  and    .UW^  o.  OlBen,  all   i„«.l,:,„aai.v,   .nd   ai=«  Beutlloh  .»« 
Hlliai,,  0.  01»e„,   a„   tru.teee  ™,fer   the  ,.tll   of  h,-«:™J,  c.   01b«„   that 
Willie  0.  Olaen  ,an  to  retail  .nd  hold  .  one-third  p.rt  or   the  net 
prooeads  of  the   BBle.  pl„B  fJ.Ts-r.lntta   of  the  net  rer-r  or  ^r^...-  . 
orid    real   e.t.te  collaetea  by  lilm  frot.  the  d.t  e   of  the  flesth  of   th» 
teatatrl^  to  the  date  of   th«  eale   (the  r^nl^,  one-ninth  of  =aid  net 
rent,  beln,-  the  eh„e  of  s,U  .ent.  to  vMoh  the  trustee,   of  .lord 
OlBen  and    .thel  olBen  ."oster  -ere  entitled),  1.  tru.t,   e.  txu.tae  for 
the  following  HMB  and  purp,Ber,=      »i9  hold  and  Inveet  said   trtuit 
fund,  ana  to  pay  the  net  lneo„e  therefr<»  to  the  .-^d  Chrietlan  Ols.n 
wi   nx.   n...„ural  life,  and  upoa  the  death  of   t'm 
>    ^ii.'^  ,...xji    t.-.ubx;  s.^,tete    CO  terminate  and  tlis 
*.aid  ^aiUasi  0.  Olaen,  as   B.ustse,  was   .then   to  distribute  the  oorpt^s 
of   said   trust  estate  a.  follows.     The  said  fiye^ainths   of   tUo  said 
rents  paid  into  r.^d  trust  fmd  to  De  diBtrihtatsd  in  e<iual  parts   to 
lillian  M.  Anaerson,   Ithel  Grlmsell,  Mabel  a.   Dmne^  .^lice  Beutlicife 
and  -.illiam  0.  Olsens   and   the  said   one-third   of  tlia  net  proceeds   of 
the  said  B^le  paid  into  said  trust  fund  to  h©  dist.?iyuted  in  aqual 
parts   to  each  of  the  f  ollo^ng:     Lillian  M»  .-vnderson,  i?thel  GriBsell, 
Ms."bel  A»  BumiG,  Alice  Beutlich>  'ivillia^i  0.  Olsen,  all  indivi'iiijallyij 
and  ...lice  Beutlidh  and  T/illiam  0.  Olsen^  ae  Joint  Truataes  of   the 
estate  giTon  in  trust   to  S'loyd  Olseu  and  :jthel  Olsen  lender  the  Icat 
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^ftlll  and  testament  of  HannaliC«  Olsen,  deceased}"  th&t  "by  oral  '^^" 

agreement   of  all  said  parties  it  v/as  agreed   tlmt  Alice  Beutlicli 
was  to  receire  a  share  of  said  trust  estate  even  though  she  had 
iraived  and  renounced  her  rights  under  tte  \'.lll;  that  theraupoa 
Williaaa  0.  Olsen  entered  into  and  upon  his  duties  as  trustee  under 
said   trust   agreeiaenti   that  Lillian  H.   'inderson  and   :ithel  Srimsell 
were  informed  "by  William  0*  Olsea  that  the  net  proceeds  of   said  sale 
amounted  to  #31^697*40  hut  that  neither  of  them  has  ever  heen  infor- 
jaed  hy  him  as   to  the  amounts  of  rents,   issues  and  profits  derived 
from  said  sale  and  colleoted  hy  him  from  the  date  of  the  death  of 
the  testatrix  to  the   date  of   the  consummation  of   the    sale  of  the 
real  estate  to  himj   that  plaintiffs  neither  admit  nor  deny  the 
"accuracy  of   the  net  proceeds   of  said  sale  being  #31,597»40>*'  as 
neither  of   them  has  "been  shoisn  &ay  receipts  for  the  alleged  dishurse- 
meuts  made  and  deducted  from  the  purchase  price   of  $44,000}   that 
under   the  will  Clarigtian  Olsen  ^as   entitled   to  one-third   of   the  net 
incone  from  the  real  estate,   and   the   other   two-thirde   of   said  net 
income  was   to  he  distributed   in  six  equal  parts  amonf;:  the  other  hone- 
ficlariea,  including  plaintiffs;    that  upon  the   sale   of   the  real  estate 
in  accordance   with  the  trust  agreeiaent,   ciuoted   above,   vvilliam  Oe 
Cisen  entered  upon  the   duties   of  his  trust |   that   the  corpus   of  said 
truct  TTas   to  consist   of  cme -third   of  the  net  proceeds   of  the   Bale  of 
the  real  estr.te  pluB  five-ninths  of  the  net  rents  or  income  derived 
froci  the  real  estate  from  the  date   of  d  es;,th  of   the  testatrix  to  the 
date   of   the  consinnmation  of  the    sale,   the   total  income  f  r®i  \ihich 
trust  fund  v/illiam  0.  Olsen,  as  trustee,  uas  to  pay  to  Christian 
Olsen  for   the   remainder   of  his  natural  life}  thsit  Christian  Olsen 
died,  intestate,   on  S-ehruary  6,  1930}   that  althouf^  the  trust  estate 
was   to  terminate  upon  the  latter' s  death  and   v/illiam  0.  Olsen,   as 
trustee,  was  to  render  an  accounting  of  his  acts  and  doings   as  trustee 
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and  make  distribution  of  the  corpus  of  £Uiid  trust  in  accordanee 
vilth.  the   trust  agreement,  he  has  not  made   or   rendered  an  accounting 
to  plaintiffs  Lillian  M.  ijadereon  and  :3thel   Grimsell,    or  either  of 
them,  nor  has  he  paid   or  caused   to  be  paid   to  them  or  either  of 
them  or   to  the  estate   of  Mabel    .deloide  ;Dumie  any  part  of   said   trust 
estate;   that  prior  to  the  filing  of   this  cause  plaintiffs  Lillian 
M4  Anderson  and  Sithel  acimsell,  on  various   oooasions  perscaially  de- 
manded  of    fillisEi  0.  Olsen  that  he  ntake  and  render  to  each  of   them 
an  aocountinc  of   the  rents  oolleoted  and   of  his  txuBteesMp^  and 
to  make  distribution  of  the  corpue  of  said  trust  estate  in  a,ccordmic« 
with  the  trust   agreement,  but   that  no  such  aooounting  or  dlstrTau- 
tion  liEx  been  made  by  Williaa  0.  Olsen  to  said  plaintiffs   or  either 
of  them,  although  he  often  promised  to  take  oai'e  of   these  matters 
"when  he  found   time  to  do  so?**   that  Mabel  Adelaide  vunne  died,    tes- 
ta', e,    on   or  about  February  27,   1932,  and  her  husbanu,   Thomas  Dunne, 
•was  s.ppointed  and  qtialified  as  executor  of  her  estate?    -chat  in    .pril 
or  May,   1932 p   'Thomas  -Oxinne,  as   executor,   demanded  an  accounting  aud 
settlement   of  the  estate  of  ^mnah  G.  Olsen,   deceased,  s^ncl  of   the 
txui^t  estste,   aforesaid,  from  Vllliam  0*  Olsen,   and   after  many  sub- 
sequent demands  for  an  accounting  and  settlement  Olsen  rendered  a 
statement,   on  or  about  J.ugust  12,  1952,   to  Thomas  Bunne,   to  which 
statement  ThomaB  Dunne  made  objections  and  so  adrised  v.llliaaa  0« 
Olsen  of  his   objections  to  said  statement  and  demanded  of   iilm  an 
explanation  of  various  parts   thereof,  end  additional  inf ormcition> 
which  information  sjid   explanation  Vdlliaffi  0.  Olsen  failed    lo  give? 
that  Thomas  Punne  died  about  November  11,   1932?   that  about  January 
26,  1935,  letters  of  substitutionary  administration  with  the  will 
annexed  of   the  estate  of  Mabel  Adelaide  Dunne  were  issued   to  l^dma 
L.   aidley,   one  of   the  plaintiffs  herein?   that  it  is  alleged  Hy 
[       Gidley  that  the  statement  rendered  by  William  0.  Olsen  to  a«homas 


1^  t^il^  'JO  ES&££^  e^  H«%  3«r  i|);i  £)99ifao  1:0  f)!^  exi  and  totx ^m&ili 

-;./,5  xXX«;E9^a"x<3^  e,a».Xaj»9«o  msai'i&'w  m  tXXsamxz-D  i®44K  .^jB»,,|K>aa©J5>«A_#H; 
^...-mi^^  .^o4sMs»..«ct'  .xa£>«t@'x  5iti3  e:^aa.  acC  .jl'«^$  «^sXO;  »^.,«s3jmiW  I0  {>3££f«ffi 

tS-aJsKiff  3«B0^f  :«i)fsetf®*EfC  "x^d  k$m  .*.§.«: tJ  «"rS.  TS?:/;sjcrj;.«r©i;.  «#tt|r«  t^:,§^  *,f^l? 

:/:  Ms^MuT  otf  :«®«KOia  aeHorllvoi  -«.,S<S^|.  ,SX_  jltamir-i  d^wotfjs  lio  00.  f,i£i&m^i^a 

(^^^ ■  4ll&x*j3«tiyD.l8tX  Xsi30l;i-Xjbl)«  luos  ^loaxerC*  -a^sja^  audlTar  1a5,j«Bil:f«n«XQx© 
|»via  0^   &®XXjs3 t  .aeeXO  .0  aie^^i?/  TOitsosiXcp!!©  ,^  wl*js8q»lHX  ifoM;/ 


Dvuane  and   o"bjected  to  and  rejected  "by  "Ehoiaas  Dunne j  is  incomplete»  t 

evasive  and  not  tmderstandalsle  in  many  respects,  and  does  not   set 
forth  an  ibemized  account   of   the  rente   collected   or  an  itemized 
account    of  the  eicpencitures  claimed  hy   •..illiam  0«  Cl&en  in  a.i'xiving 
at  the  net  proceeds   of   the   sale  of   the  roe,!  estate  and   in  arriving 
at  the  net  rental  or  inccme  derived   therefrom  "before   the  salej    that 
Baid   statement  does  not   show  in  t/hat  manner   the   trust  estate  created 
for  Christian  Olsen  was  invested^  nor  ,31  ve  an  i temped  acco-unt   of 
the  income  derived  from  said   trust   eatatej    that   the   stcatemeno   shows 
that  William  0.  Olcan  paid  almost   all   of  the  corpus   of   the  trust 
estate   to  Christian  Olsen,  which  payments*  if  made,   ^?e^e  contrary 
to  and  in  violation  of   the  terms  and   provisions   of   the  trust  agree- 
ment creating  the   trust  estate,   and   c (institute  a  "breach  of  the   terms 
and  proTisions   of   the   trust  agreement  and  a  fraud  upon  plaintiff s| 
that   said   statement   showa  an  alleged   overpayment   to  Floyd  Olsen, 
"Which  "j/illiam  0.  Olsen  ch;;.iges  a^-ainst  plaintiffs;   thtit  sfIo   over* 
payment  was  unauthorized  "by  plaintiffs  and   that  no  part   thereof  Bas 
received  hy  them;   that  said   statement  shows  alleged  xmauthorized  pay- 
ments  and  dioTsursemsnts,   stating   total  sums  mth  no  further  expl^iatory 
matter   to  indicate  ^hat  these   "expenses"  and   "general  expenditures* 
were   or  covered?   that  Thomas  X-unne,    at    executor,  made   ohjections  to 
such  items  and  requested  an  itemised  stsitement,  hut   this  raqttest  xms 
not  camplied  with  "by  lllliam  0*  Olsen;   that   if  the  pajraent'-   f?f  ore- 
eaid  ?7ere  mads  they  constitute  fraud,   resulting  in  unfair  profit  and 
undue  advantage   to  '.TUllam  0.  Olsen;  that  said   statement  v.as  never 
accepted  hy  Thomas  Sunne,   as   executor,  nor  "by  plaintiff   cadloy,  and 
that   said   statement  is  not   set  forth  in  or  attached   to  the  ccmiplaint 
as   ..llllam  0.  Olsen  has   or  should  liave  the   original  or  a  copy  of 
said   statement  in  his  possession?   that  plaintiffs  Lillian  M*     ndersm 
and  athsl   Gximsell  ha.v3  never   received  a  copy  of   the  said   statement 
froa  William  0.  Olsen  or  frcm  his  attorneys  or  agents;  that  hecai^e 


«$^9XqKtooiiJt  ai^eofi^CI  B/ma0  ys^  k^i&el&%  Acubq;}  b&do&^<fo  baa  &nau(l 
&»Q  i(m  690&  bnB  ^ai:^9»q,&9TL  "pt^  Hi  «Xd'i36£b3^«T@5£u;/  ioa  btiB  aTxasTS 

^-M^^  ts^tc;^  e^t  1o  Afn^katrntq,  ^m  amxBi  9di  tp  mtiaX«J:r  at  btm  o# 

^neaXO  fenoX^  ©*  *n©HiYJsqi©TO  &©s6XX«  irs  svroiCa  *ii0ib»*sjJs  hiso   iMi 

-^w  ^iiiB  &»a9lJii  e»r«ula  demmiBiB  Mas  iM^  %m9di  x^  bsvieooi 

tiGSQiislqxs  zas£tiifl  6aA^lxr  eema  XJ^itii  ^at^jzia  ^etnemoa-jm^Qkb  baa  a^fnsia 

0^  amoidoot^o  afojara  «T«»^&oe3c»  ®a   ^ftaiaovi:  sjeatoxfT  .txiii^   ;68i&voo  -ro  crow 
ba»  ii^osq  Ttijslaif  ai  ''§gtliJ£eiat  tfe»s«1;  •*«f^W«ttoo  ■^©cT*  sbam  ©tsw  dies 

lo  X10  0  48  %^^  tettJt$ttp  eki  ev/ii^  . 

fsaa^ebttA  *M  aaliXM  8l"tl*iiJt£lc,  _-„:„  w .......... ■-^., 
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plaintiffs  Lillian  M.  ...nderscsi  and  Ja'thel   G-i'iiaBeli,  and  Mabel  A» 
Baime  were  inexperienced  in  the  usual  matters   of  "business  and 
that  V'illiEE  0.  Clsen»    their  lirother,   wa£   B.ctivQlj  engaged  in 
TDUsinens  and   ocsimiercial  enterprises,   and  -wae   one   of   the  executors 
named  in  the  tjHI  of  Hannah  0,  Olsen,    their  mother,    they  ^vere   guided 
hy  and   dependent  upon  the  acvice   of  Villiam  0.  Oi&en  in  the  handling 
and  bucineoB    of   the  property  devieed   to   them  hy  their  mothsr,   aj^ 
plaintiffs  Lillian  M.  J^derscai  and    •;thel   Grimfoell  agreed   to  the 
request   of  Lilian  0.   Olcen  that  he  handle   the  details   of   the   sale 
of   the  real  er.tate    to  hizaeelf  and   that  he  administer  the   said    trust 
©Btatei    that  in  repoeing  this  confidence  in  him  they  fully  expected 
that   the  said   trust  estate  ^.ould  be  honestly,   properly  and  prudently 
managed  acoording  to  -cho   express  agraement   of  all   the  parties  ia 
interest,   that  after   the  death  ox   Oha-istian  Glsen  a  proE^pt  accounting 
would  be  mad^   to   thcmi  by  ..illaim  0.  Ol.en  and   that   distribution  of 
said  trust  estate  would  be  xaade   to    thea  in  accordaaee  with  the   trust 
agreement  J   that  ^?illiam  0.  Olaen  v^s   .hen  the  only  living  brother 
©f  plaintiffs  Lillian  M.  .aiderson,  i^'thel  Grimsell,  and  Mabel  a*  Bunne 
during  her  lifatimej   that  th^y  all  placed  implicit  confidence  in  him, 
fully  expecting  and  beliaviag  tha^  he  would  properly  and  honestly 
perform  his  fiduciai-y  relation  toward  tliem,   render  a  trua  and  just 
accounting  and  mke  propar  distribution  ox    the  trust  estate,  but   that 
they  now  raalizs  and  state   the^t  he  does  not  intend  ^.o  do  so  unless 
compellsd  so  to  do  by  order  »d  decree  of  the  couxtf  that  the  oash, 
aBBets,  books   of  account,  rscordsp  receipts?   entries   and   Btatemsnts 
concerning  o?  relating  to  the  adiainiKtratioa  of   the  estate  of  HannaJi. 
G«  Clfcan,    the  «tle  of   the  real  estate,    the  rentals  and  incraae  from 
the  real  estate   so  collicted  lay  Mlliam  0,  01s©ni  and   the   trust 
esSate  hereinbefore  referred  to,   including  di.ibureements  Biade ,  if  any, 
frcaa  Raid   trust  estate,   disbursemente  made  out  of  the  proceeds  of  the 


-■  «A.X©tf«M  .&rtB  tU&^mlw  lMi'4.  btts  msi'tobak  >,lt'mllJLi^  8t%MaxMl<$ 

^.«5  ^'xsrfcJ-oin;  ^xsiid"  Tjcf  sisdi  at  i)««ivo&  ■KiriESqa*^  9f£;t  1o  asenisj/cf  beta 

i'suni  bias  &£li  %&iai.aimb£i  9d  isdt  btm  IXsaarM  o*  stimind  X«©s  eif*  1#' 

xXia&tvtqi  fm&  \ii&qj^rq,  t^xJki ^'^^^ ' ^'^  &Xirow  siB^m  Hari  tk^  edi  .iGAi 
"    al  mtttM^.  9di  XXjs  It*  ua's^eia^  aaf9i0£®  eu^f '^^^  liiii:bw-e'©a  fess^artsaiff 

lo  a.QliiftStxialb  i&di   fcisa  itseXO  .d  ittifiXlirrv  t^  MBifl  o#  'frft^    ecf  blsjov 

tflrM  isi  »aaa©&i'ic©o  jfloxXqiai:  &©»ai(j  XX«  t®^^  •*^*  |s»Bl*9txI  -lei^ 

tswt  ^Jf^  »*^*  'fl  "le&K©^  «a©x[^  fet^wist*  jfiaXifaXei  ij^^o»fei1;  aiiJ  lstto\%&qi 

d'srfd   ctijtf  <£>^.B*eo  i>axa*  ©iltf  1o  ijoiJjarcfXt^ail)  istiO'Stqf  sstiaa  Sirjs  sJ&'.^*«ttrooo* 

eeeXiaif  0£)  ob  o;)  £>a@^nl  ioH  s%4b  etM  issdt  Wisia  i^G«  ««i£i^W  «^£t  Y^^^ 

£sanMx  to  e^oe^ua  ©ii*  'io  aoiijeit^sXaiMjjs  sxJJ  'Oi  ^aX^Jsis*  xo  sinxr-resorteo 

aroxl  sMJoni  &jgs  a.£sixiea:  aiij  tedjaJTai©  i^aic  ©rid    to  c£.>~q  axW   ^nsiiXO  <iO 

*aot:*  Biii  bm  iiMi>ulQ  *0  fflsiXXir«f  ^if  b®^o&XXo6- oa'- o#«;ffi©  X.^3eT:  c-rid' 

tXa^  ^i  ^©6afi£  a^xtsissawtft; iJb  saiiJwXisni  to;t  hexsets-j:  o'zxj-istfiiXs'j:©!!  &^.:i;ra© 
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S8,le  of   the  real  sstate  and    tlxe  income  collected   thersfrom,  if  ■- 

any,  -v^ere  fron  the   de:  th  of  HaxmaliG*  Olseuj   and   are   stilly   held 
and  kept  eroluBively  "by  railliatn  Ot  Olsen;    that  although  ho   m.Ts   to 
retf.in  one-third  of  the  n:^t  pro^ioods   of   the  s-.l...   of   tho  r'sal  estc.te 
and  fiye-ninths   of   the  net  rentala  or  incoiae  derirad  therefron  UKi 
ccllccted  ty  Mm  from  the   date  of  d@£,th  of  Hannah  0,  Oisen  tip        to 
the   delirery  of   the  deed,    ^s   c,rore££.id,   ano  held    the  aa^  in   ir^i^t 
for   the  purposes   c.roribed  in   the   trust  agreement,   and  al^:houc,h  he 
claimed  and  acknowledged    to  tha  ■bene^loii.ziez  namsd  in  said   trust 
agreensnt   that  he  h^d  and  -^ae  holding  s^  d   sims  a^   trustee  in  accord- 
a^ioe   v/lth  the   t^rms   of   said   trust  agre-^ont,  plcinciff a  hare  never 
se«n   the  nonsy  ccno;itutin^  said  tru^t  fund,  nor  imve   they  seen  or 
ho-n  adTised   of   the  mnnar  in   .hioh  s^d  d    bru^t  fund  ^v.iS  iaTe.>tedj  if 
inv3Gtad,  in  ordor   to  orcato  or  produce  an  Ino  amo   therafron  for   tl^ 
ht5nerit   of  ChriHGian  01a.cn,  nor  did  -.William  C.  Clsen  -vsr   e^zMMt 
any  hooJcs  or   records    to  plaintiffs   shoma^   i.he   deposit  of   said  moneys 
in  cmy  bank  or  inr-atad  in  aeom-itiau   or   otherwise,  and   that  plain- 
tiffs helieve,   aad  upon  such  holief  change    the  fact  to  fea,    that  Williga 
0.   Olsen  never  paid   %o  himself,  as    tru&tae,   one-Lhird   of  the  neu  pro- 
caedB   of   the  !3c:,le    of   ^c.id  real  estate  nor  fire-ninths   of    oha  net  rentals 
or  income  dorired  fron  the  real  ectato,  .o  as  to  constitute  the  trust 
estate,   ao  he  had   stated  and   aoknov.-ledged    .o  Lillian  M.    ■-.nderson  and 
2thel  GrlBsoll,  plaintiffs,    .lice  Beutlich,  Ks:b0l  Adelaide  ])unna  aad 
Ghrir.tian  Olren   th-t  he  had  sc  paid   to  hrlrasalf  and  wus  in  the  posssssioa 
of    3::.id   txuf  t   eKtate,  and  led    'ohem  to   so   helie-ve  at  thsd  tame  srid   tmst 
agrem'-jn-c  V7as  entered  into,  and    tliat  Ly  falsely  ol^AJjaine  thtit  he  -sias  in 
peso9?.;Bion  of  the  triiwt  eL-tate,  if  he  viaa  not  in  such  poBsaKnion,  he 
thereby  deliberately  practiced  fraud  upon  plaintiffs  Lillian  M*  .jaderson 
and  >;thQl   Grimeell,  and   the  other  benef ioiariara  named   in   the   trust  agree- 
mejii,  and  that  he  ther@li5r  gaiaed  unfair  profit  and  undue  adyantat^e  to 


M»4r.sXJCi^G  ©:r«  felts  jcsalp  « ij  xl^niSisH  ^o  ifrf.og&  ejdf*  as^^l  ftfW..,j,^Kfi 
.,.,:;.  v'it-.iH'tpj  eeaJCO  *0  4i3oasH  I0  fJ#js9£i.  If  ^ijnb  &4$  mkHlJ:  mid  ;^.  &©#ooIX&o 

-()S0oofe  flj-  ©a^sifxf  sfi  aapa  &Jtea  sjBiJ^.XQii  a^ew  fe*&@  b^al  ©il  |©i£^  icsqieaa;^^ 
giS  a®»3  xi^dd   avarf  sojc,  |J&ifliJ>l  ijutfs*  ^,|e,e  ^I^K^Xsejooo  x©«oia  ax£*  aaea 

.  *|{fjti^:  xfiiYe  maXO  ^O  fflslXXi'&'^6|£>  50tt  «aeaXO  ,«ieX?ei:3;ff?)  Tta-^Xiofletf 

[^;tjrasx.  .4'«it  srivi'  to  pj£#K4;it-«Yl^  10x1  ®*J3^e©  X^eit  Mjsb  lii .  aJ^aQ  „<M8t|,,  ,,tp  isi>9#o 
j^-^au-i'df  ©^;^  aija-.ii.fa.fleo  o;^  ajR.oa  %.e#^§»  X«*'«  «ifi  mx^  %iKrtti^^  ^..p^. ,."^0 
ktsB  £iOBr.e>bW'.-  *'U.  iSejIIXiil  oJ   &©sksXw©Kiioe  JS»iSB  fei»*s*a  ftatf  s>d  ojs  ^eitatfao 
£«s^  f»«mia  iSihX^JL&bA  l^iU'tl  ixiltilX,iis^^  «slX-".  .«,?vt1:l*|ti:^%.,  tXXQSffl^^P- ■^-^'''"'• 
slQ0iBBa;P^  «ai;5:  Itl^  au^flir  .|^  na^-m  n.«r;  ;• 
*a«rs*  X>„|af.  ,^|,,,€4i},  tM  pr^,^^^^ ,  (fit.  .^»J^  .i?^;  ,fif«i|  |^,_,*»#aS  .,    ..  ^  ,. ,    .^ 
Ki,a«|f  «4;*4sr£;?  .^j|i«|i;^«  :^^^                           fen* 'f»*«4  fe^x^ji-i..  ......   v'soxwiisigA 

©d'  e&a*«;s>'g'fe£  «jii|ii;  ,to^  4x1^0505  'xXj3*ixiw  Jbeniisa^  '^atcmi)-  ©i^  ^tadj  i>jxa  ^ii^e. 


-10- 


himself  in  ths  pi^ealiase  of   the  real  estate  in  utter  disregard  of 
the  fiduciary  relauxon  exis-oing  between  him.  and  plaintiffs  Lillian 
M.  ..jadereon  and  ^tUel   arimsell,.  and  the   other  parties  interested  in 
said  real  estate  axio   said   uruai,  agreemenci   th^a  plaintiffs  further 
believe  and  upon  ^uoh  ueliai    charge   x.he  iacb   oo  be,    ohat  vvhatiever 
moneys  -*,ere  paid   oy   .-iliiaH  o.  Olaan  to  Jmisuian  ulben  during  his 
lifoiime  visro  pi»id   oui,   of   tiie  incoiae  frcaa  ^t.id   real  ebtace   «ft«r   the 
purchase   thereof  by   .illiam  0»  ulsanj    .hat  uocauda   of   such  believed 
facts  plainciffa   ciiarge    oiiaT-   8^id   real  estate   iti,   or   .aould  be,   iia- 
pressed  >aUi  a  trus.   in  favor  of    .hese  plaxnUffs   to  the  extent  of 
the  correct  amount  tlaat  ^ilxitoa  0»  Olsen  i^hould  ixare   truly  paid   into 
said   trusi,   et;tate  unaer   Baid   %xmt  agre.iaeno,  und   that  aaic   real  ectato 
shoulo  be  iJBpre^sed  more  par t^ioularly  mth  a   trust  in  favor  of  anc  for 
the  .^oun.a  found    uo  be   due   to  plainUffai    thai    .he   title   to    i.he  real 
estate   is  in   tne  name^   of   defendants  Mabel  .i.  Oleen  and  Hortense  M. 
Olsen,  in  v.hose  names    .illiam  0*  Olaen  .ook   title  a.   the  time  the  pui- 
chase   Of   the   real  e..ate  l,y  fUa  was  conBuimnated  aiid   that   llxere  haa  been 
no  conveyance   of   said  real   estate  sxnce   Baid  deec:  was   given  and   recorded 
except  by  way  of  a  trust  deed  to  secm-e  a  certain  purported  indebtedness, 
that  although  title  of  record  is  nhown  in  said  Mabel  A.  Olsen  and 
Hortense  M.  Olsen  they  merely  hold   said   title  for  said   uilliam  0* 
Olsen;   that  plaintiff  ^mvin  L.    Gidley,  bringu  into  court  letters   of 
substitutionary  administration,   etc,   in  the  mu/Uer  of   the   estate  of 
Mabel  Adelaide  Dunne,  deceased,  as  eviaence   of  authorxty  %o  proceed 
in   fchis   causa.     The  complaint  prays  for  an  accounting  loy   „illiam  0» 
Olsen,   individually  and  as   trustee,  and  \.hnx,  he  be  required   to  pay 
to  plaintiffs   the   amounts   BhG?fn  to  be  duej   and   tlmt  a  conscructive 
truBt  be  declared  for  the  benefit   of  plaintiff b  in  the  real   s^^tate 
deeded  as  aforesaid,   and  for  such  other  and  further  rsliesf  in    tha 

prejaises  as  equity  may  reqtiire,   etc* 
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ilsiXXiil  altl^fjLtsIq  ^ofi  mM  mtmtitii  i$^iimiix.&  mi^j&l&t  ^^cx^io^irbi'i  attit 

M 
-sii  «W  Siiisrt^cic:  :c«>   (£ix  e^jslua  ijsttX  ItXiStt  <rMjl'  ^^tt^jcio  «xllJiii£Xg[  o^oislt 

o^'-ai"  M^if  -t^iTxil-  s'^ii  Mj^iia  tti«Q.I0'  #^  .flSslXXlW  #a^  i^<s/o.£r^  ;^osixo&  odt 

TOl  i3ix«  ^  tof  jal  Kx  iajr^#  0  if*iw  igXafiXs/ixa  ^^  ©Tterat  bs>ati©xq«il  ©a  oXueds 

X-Bst  ail^  ai  9£i±c^  siflj  ;?k)ilJ{  talll Jcialq  di^  ®0b  erf  o-    bjEu/o'i  sjosjotas  srf^ 

*M  "OSJit^'XoS  bitt»  Jt^ealO' «A  X«C63J[  s*S4ii>xn?lyfe   '3;o  aoetfiitx  otii  ni  ex  e;t.'i*a© 

aO  BssiXXiW  f)Jt»a  icol  »I*i*  ^fela^-  bitw^' •^lettMa  X&sii  juealO  .M  saaedrtoH 

'to  aiss^^®X  itvoa  ©inX  ejalrtjf  ^-^jeXbJK)  *J  sXw6fe  WliaL^t<i  iedi  laaaXO 

'^  o^i^Btse  tidito  X9$i&M  &a.t'"M  <*•#«  «m>fc^i3n:#«)i;ftla&«  'xi^MmliailS&duB 

'ieeq  oi  b&%itjp&'£  iKi  td  iii&i  huB  ^&9iQm$  aa  Jb£t.«!  \:XXx;i/bivlDni  ^neaXO 
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The  follomng  are   the  grounds  set  up  in  fhe  motion  to   dis- 
miss J     "1.     The  ccsfsplaint  failed  to  ets.te   a  cause  of   action  and  does 
not  conte-in  any  allegacions  trhich  ccvild  form  the  haBic   of  any  re- 
lief against   these  defendsnts.     2.     It  appears  upoB  the  faes  of  the 
GCttplaint  heretofore  filed  herein  that  this  court  has  no  jurisdiction 
Of   the   Buhject  matter   of   this   suit  a^s^inst  these  defendants,     3»  It 
does  not  appear  fvmi  the  cosiplaint   thrt  these  plaintiffs,  or  say  of 
themi  had  a  judgment  unsatisfied  -wholly  or  in  part  against  any  of 
the  defendants  herein  prior  to   the  institution  of  this  ^it  or  that 
the  plaintiffs,   or  an;.'-  of  them,   hars   exhp.ustad   their  remedies  a^nst 
any  of   the   defendants  herein.     4»     It  does  not  appea-r  fro^a    the  com- 
plaint that  at   the   time  T/hen  the  plaintiffs  aver  that   the  defendant, 
"W.  0.  Olsen,   transferred   the  property  in  ouestion  to  these  defendants 
in  trust,   sni  d  ¥.  0»  Olsen,  was  indahted   to  the  plaintiffs,   or  any 
of   them.      vherefore,  these  defendants  pray  that   the  plaintiffs*    com- 
plaint he  hence  dismissed  and  that  these  defendants  bare  judgment 
with  their  costs  most  wron,?fully  sustained." 

Section  45   of   the  netw  l^actice  c.c%   (par*  169,   ch.  110,  111. 
Ser*  Stat*   1937)  prorideet    "(l)     A.11   objections  to  pleadings  hereto- 
fore raised  by  demurrer  shell  he  raised  hy  motion.     Such  motion  Bhall 
point  out  specifically  the  defects  complained   of  ***,      (2)    .Vhere  a 
pleading  or  a  division  thereof  is  olbjected   to  hy  a  motion  to  dismies 
or  for  judgment   or  to  strike  out  the  pleading,  heoatise  it  is  axBo" 
stantially  insufficient  in  law,   the  motion  must  specify  iJ^aarein  such 
pleading:  or  divisitm  thereof  is  insufficient.*     The  motion  to  dismiss 
contains  three   specific  grounds,  numbered   2,   3  and  4.     Appellees  8tat« 
in  their  bri^    that  they  abandon  ground  2*     As  to  grounds  3  and  4, 
appellees   state t     "Counsel's  second  amended  oonplcJ.nt  is   so  inconsistent 
and  contradictory  and  so  a^wkardly  compiled  that  it  was  difficult   to 
determine  whether  he  was   seeking  relief   ordinarily  prayed  in  a 


#aK&3gfl  a9li3©.!ng>'i  Tleil;!-  bBt^sisdx^  misd  ^md^  Ito  xr«j  *m  ^a'J'iiiMlsilq  off*; 
»^^;Ja  a&«XXs^^A     .*  fonts  5  «S  &«>ti:ecteton  «>ibn«;aiC8  slTtiosqa  9&%sii  esxtsirtoo 


-13-  , 

crecixtor*s  bill.      J.ince   thic  purpose  hae  "been  expressly  dc-nied  lay  ! 

counsel  -vsre  will  not  burden  the  court  -.fith  &.nf  furtliax'  disouseion." 
This   etatement  amount  si   to  an  n.bandonment   of   groimds  3  ans?  4*   Geotion 
42  of   the  new  Practice   act    (pa,r.   166,  oh.*  110,   111.  Rgt*   rtat.   1937) 
provides  J      *«(3)     i\ll  def-scte   in  pleruUngs,   either  in  form  or  sub- 
Btancei  not   ohjected   to  in  the  trial  court,   sliall  "be  deemed   to  lie 
waived. "     •.Tofcv.'ithBtandin;':^  this  provision  counsel  for  appellees     seek 
to  raise»   in  thie   court,  ne-.v  grounds  in  support  of  their  motion   to 
disraiSB.     Appellees  now  urge   the  following-  new  grounds,  clsp.rly 
afterthoughts!      (1)     The  coraplaint  is  fatslly  defective  in  that  it 
appears   on  Its  faoe  that  plaintiffs  have  heen   guilty  of  laches.    (2) 
The  complaint   does  not   contain  sufficient  allegations   frcan  T^/Mch  the 
court   could  reasonahly  infer  that  the  deed  wse  not  the  volunt-  ry 
8-ct   of   the   f^rantors,   ^ven  ?dth  full  knov/ledge   of  its  nature  and 
effect,   and  in  accordmce  with  the  expressed  desire   and  purpoBe  of 
the  grantors.      (3)     The  complaint  utterly  fr.ils   to  contain  any 
allegation   of  a  lack  of  intention  by  said  William  0»  Olsen  to  set  up 
the  trust  fund.      (4)     The  ccmplaiat  is  fatally  defective  in  that  it 
doer  not  ehovv  that  plaintiffs  relied  on   the  alleged  fraudulent  mis- 
representation or   that  William  0.  Oleen  intended   that   they  should. 

(5)  The  complaint  fails  to  show  that  the  alleged  fraudtilent  misre- 
presentatioH  aade  by  Olsen  "^as  as  to  a  laaterial  fact,  and  it  is  fatally 
defective  in  that  the  form  of   the  allegation  of  fraud  is  insufficient. 

(6)  The  oomplaint  is  fatally  defeotire   "in  that  the  charge  of  fraud  is 
contradicted  "by  other  allegations  Im  the  o<»aaplaint,»»     (7)  fhe  ecaaplaint 
is   fatally  defective  in  that  plaintiffs  do  not  offer  therein  to   return 
the  portion  of  the  purchase  price  received. 

The  purpose  of  section  45  is  plain >  and  it  would  be  highly 
unjust  to  permit  appelleee  to  no^  xvdze  new  grounds,  for  had   they 
raised  them  in  the   trial  court  plaintiffs,  if   they  deemed  any  of  the 
grouads  good,  might  have  cured  the  alleged  defects  Ibj  apt  amendments* 


r 

noKo«o  ikl'  fears  S  afeiBtra^TTi   ^   :JiKafU£jr4^itt:efa  ^«.  p*  atixfe/iDcrj!?  iJutjat^i-KsIa:  ajteCf 
(fj&eX:  >*«#Q,»^aH  ,■.•£1:1  -tOtXX  *tfo.  »aa.i;,  •"3:^):  ioM  0oido«-'sC  w««;frf$.:  Ip  Si^ 

■-    Sitf  ol  fe»iBs©i>  »^  Xljsrfs  ^tf-^sfos  4;.si4'«t  9^*  jBti;e*-JN>*o^^cr€^  ■tfon  tisone^e 

i    ....  lEl«r?©|©  tai^JEKfOfS  weas.aiw-«jXXo^:  atl*  s^irir  w^it  sesXXoqgA    ^aaimaifc 

a«(«t  <£oMy  fis9«l  ai»:>±*^eXXKi  fa»x*iai»a  uxja^^a^o  4-««  aoofc  j0ig:jXLifiioo  erlT 

-gs^^ffyXoT  9sii  *««!  ajs;?!'  &©«&  ad*  <lM^  i^'inl  xMssRO!Ui&%  JjJtxroo  ^imo 

^^  J&a5^_  6tjj4'«n  Bil  Ibo  j*sJb«3.Xwoia:«  XXw%  £,Ji«sr^  lt«TiB  ««"2©J^«»^S  afl*  tp  *#« 

$Ji  iaisL^  ax  »rii»&rxe&>  %lJUif 4it  a^  i0nsil;^0kt>  <^  ^i"M,.   -■•'?>*^'"^  ii?;rxrf   erf* 
~    •J^XifQxia  X£ii£»'  J&di*  |)elhK€»*jB^  JK»«sXO  t^O  tasiXliM  4jsditi  ^  je|0Jt4;a*K&a9Tqe^ 

T-'  ■";■'(■'■?  ('•  .    ..f,:??^--'.  "vi"   :■      »^®Tl:®o®S' »#iwg  «.Bai£©'3k«5  oMi  f«v|»l*TC£i  ©d.^ 
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¥e   are   satisfied*   lio^cTer,    that    there  is  no   sub^tontial  Eierii;  in 
any  of  the  new  points.     In  passinc  upon  pler.dings,   the  f  oil o ■  ■rins 
rules  laid   dorm  in   the  nev:  Praotics  act  must  "bo  ol>serv8c'j    "This 
Aet  shall  he  liherslly  construed,    to  the  end   thiit  con ti-overBxes 
Kay  "be   r.psedily  and  finalljr  determined  ac^ordinn;  to  the  eubytantiire 
rights   of  the  parties   *  *  *   fseOft  4,  par,  120-,   ch»  ll''^,  Xll»  HeT» 
Btat.  1937]."     "(3)    [seo.  33,  par,  157]     Pleading   shall  "be  liherally 
coofstrtied  -with  a  Tie^"  to  dein--  substantial  Justice  hetween  the  par- 
ti as. »     AS   stated  in  ^ngel.  t»  Jlty  of  Chicag:o_^   290  111*    ipp,   604 
(ahs tract  opinion),  under   the  civil  practice  act  no  plsr.dinir  is   to 
"be  deemed  bad  in   ?ubstan«e  Tfhieh  shell  contain  euch  iaforzaation  as 
shall  ressonahly  inform  the  opposite  party  of   the  nature   of    chs  c?^,i,m 
or  defense  which  he  is   called  upon  to  meet,   and   all   defects  ia   the 
pleadings,   either   in  form  or  suhstance,  not   objected   to  in   the  trial 
court,   Bhall  he  deemec    to  be  waived* 

If  plaintiffs  can  prove   the  Eiste rial  allegations   of   their 
complaint,  they  have  a  right  of  action  not  only  against  William 
Oscar  Olsen  hut  against  l&hel  A*  Olaen  and  Hortense  M«  Olsen,  his 
daucjhterB.      To  quote  fr(3Bi  plaintiffs*    reply  "briefs      "To  re<.iUire 
plaintiffs   to  proceed  to  trial  ^thout  Mahel  A,   Olsen  aiad  Hortens® 
M,  Olsen,  appellees,  being  parties   to  the   case  T^ould  be  most  unjust 
to  plaintiffs.     To  obtain  an  accounting  and  a  decree  a^iast  "v.»  0» 
Olsen  will  most  likely  avail  plaintiffs   of  nothing.     The  record 
title  to  the  real  estate  in  question  is  not  in  his  name  hut  in   the 
names   of  appellees,  his   daughters,  v/hich  they  hold  for  him*    nd 
imless  the  appellees  are  retained  in  this  suit  plaintiffs  might  latey  ■ 
"be  forced  to  file  another  sttit  against  them  or   try  this  case  all  over 
a^ain  in  order  to  reach  the  real  estate.     I?quity   does  not  do   tilings 
^y  pieeemeal  hut  will  settle  all  rights   and  interests   of   the  parties 
in  the  subject  mr-zcter  in  one  and   the  sase   suit.       nd  in  the  present 
suit  this  is  the  only  ^ay  plaintiffs  can   obtain  full  relief  and 


QMt"   i&®-va-3e3d^0  s?cF  i&smt.iuss  €iiitS3l9:  wae  sifi  n.c  OErofi  bisL  seLtn 

-■.■^<3[:«fl:*  :a(^(»?#9i?  9«>1J'«».|;  XAJt^ffnl-a^irt- sirMA'-gt*  1»».^  jO  if-^lstf  bajrri-sjHOo 

«8HXi?^  #a«ijp:§»  >:iiiiaf  t»:.«vJ66&l*^^^        til^l«  «  «lrsff-x«wl*'  t  ;fftxi3Xqato& 
;?a;^t«H  Jsott  ecf  Mmw  ^aie  9tB  i*  aS-i^^S;^  ^ifctetf'  (saAeXlcwycfa  ,fioaX 

*K«s^j8i  ij:lisiia  islSti^JataJDa:,.  # Jm»  .laiMI'.i^  Jbaitl^s^aic  ©■*»  ts»«XX»^a  ©ft*  aaoXn^ 
aaiifcawt  M?:-:ti»:-«*f»s&i|il  fern  E^t^.t's  XX«  9Xiti»&Xmrit^l^aaB&^l^  x^ 
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Justiee*     There  is  a  substantial  amount  inTOlved  in  plaintiffs* 
snit,  namely,  abont  $11,000  (not  including  the  rents)  if  ■'uq  take 
the  figures  of   J.  0*  Olsen." 

The  abandonment  "by  appellees   of  the  groimds   set  up  in 
the  Bioti(ni  to  dismiss  and  the  ii^roper  incorporation  in  the 
judgment  order  of  findings  of  fact  show  that  the  order  was 
isipr evidently  entered. 

The  judgment  order  of  the  Superior  ocairt  of  Cook  county 
is  rerersedy  and  the  oanse  is  reaianded  with  directions  to  the 
trial  court  to  overrule  the  motion  of   defendants  Mabel  A»  Olsen 
and  Hortenee  M*  Olsen  to  dismiss  plaintiffs*    suit  as   to  them^  axii 
erder  them  to  answer  plaintiffs*   second  amended  ocmplaint* 

JOTXaiSBTT   ORDIR  RSViESBi),  AS© 

CAUca  Rzik  Mmi)  -^ivH  Trmixnim^^ 

Pri endf  P*  J.,  and  SttlliTan»  J«,  concur* 


•.j»«XO  «0  »¥  1:0  S82«si.1:,  p^ 

.    *di  isi  fls&i^etEo^rsooaJ:  i®<^«'x^E«i  a^*  frits  eajtrasibadap  i* oat  w!^ 
ajsir  ^e£ivo  &Ai  iMi  wMs  *o«t  lo  asxxJ:6;|*i1; , Isa^ ^i»'«|,  d-naaigbxrt 

{ZE4  ,im£i8IW?;:;     ■  '     T:  ;  — -UX 


:■_■<-:       "'■■;..    :fi:-i|iV  ^ -' .C-vr'!.;  •-:-:.;.:;..■;?; .':       .:--;f    i:^Ra;5:i^' ■•^;•*»O0■ 
i  .■>.:,.;,.,...    ;:;;..?    >*.;.     .-,-,-J:  ...VX;.,  vra.:    '    * 
::    n.-    ^--j^  /•',;...  -;-v;v.,    ,V..-,^:-  ■  .':.:  .i:^.i ' 
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ICMAflUS  GiL\f  and  WBST  THlSTY-STSSt 

£Ti\T,:S  BftJJK  (Complainants),  \ 

/       Appe  Hants  |F-»^''^- 


)        I 


THl  LITHIJMJUa  3iA.TI0H^]|  C^HOLIC  |       ■'^-^!^fe...^    j     APP^L  MiCSM  CIB3UIT 
CHURCH  OS"  Ajy^BICA  et  al..|  |  ) 

^ii       Peffjidants,  )      GOUHT,  COOK  COtMTY. 


3~ 


TH3  LITHUAJJIAH  H;.TIOaAL  C..THOIiO  0C|Q    T     A*     Il3i 

Appellee*  j 


MR*   JUSTICE  SCAHIAU  ^MUYmiD  'IBS  OPIHICm  Off   THS  COURT* 

The  Lithuanian  National  Catholio  Church  of  ;ja.erica,  a 
defendant,   filed  four  pleas  in  "bar  to  ccanplainants'    amended  and 
supplemental  "bill  and  an  amendment   to  it,  and,  upon  complainants  * 
motion,   they  v.fere   set   do^m  for  hearing.     ..11  v^ere  sustained  and 
Gcaapliiinants  were  ruled  to  reply-  to  tliem*     Complainants  filed  a 
replication  to   the   third  plea,   but   refused   to  reply  to  the   other 
pleas,  upon  the  ground   that   they  ■if.'ere  insuiTicient,  and  a  decree 
waa  entered  that   tha    said  pleae  "be    taken  as  confessed  and  the   sa  d 
"bill,  ?.s  axaended,   dismissed  for   ivant   of  equity.     Complainants 
appeal « 

The  ■".mended  and  suppletaental  13111,   as  amended   (hereinafter 
called   the  bill),  alloges,  inter  alia,    that   on  May  17,  1916 ?  a 
religious  congregation  in  Chicago  '.me-  incorporated  b^h  a  corporation 
not  for  prof i-f^  as  the  Lithuanian  Rational  Catholic  Church  of 
!m&Tiea.  -vftereinafter  called  Lithuaiiian  Church),  \mder  a  cljc-rtar 
issued  hy   «he  soeretary  of   state,   of  Illinois,  and  recorded  in  th© 


\ 


BlnQZ 


ji ., \;:,  .V 

T-Tirosio  iiDfra  «ii!Eg;g:A    ?  ''■>.. I.-'     / oiaoH'i^p  Lmorr/a  KiKiH^CHTij:  irani! 


Cj  fl    »>i\      r    P   P  <^  032(HTAO  lilE^ITJiK  llAraAUIITLI  £Hf 


»  belli  BioBnuilqimO    *smii  ©^  Y,lq©i  ©*  ijeXui  e-jsw  Si^t aaalaLqanC) 

xedio  &di  oi  xlqai  oi   feeauts-x   iuo   ^^sXq;  b:xM^  9di  o*  floi^soiXg©! 

es^toGb  A  bna  t^Keioil'itrciiii  stcsw  "^jSjEf^t  ».jac[i   bcmtt^  ^i  uoqu  «aj3®Xq[ 

6  Jtea  oxli  !)«»<»  ftsaaelKOo  ac  ixesi/^ij'  &cr  asaXq;  6isa   ©dit  dari^f  bQ'i&iae  esw 

t®d''i£?tri«sieii)   bebnoiBK  as   ,Xil(f  X/s!}'«:©is«»X<:iq:«a  6tta  defiissafcH  od'£ 

to  ii&xijdO  oiXorf^sO  X«noi*«|[  »ffllrasui{.*iJ  edi   -■    ^  '""-         -"    ■   ;; 
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recorder's  office  of  Cook  ooimty*   cm  Jtme  7,  1916,  as  Dooiaaonb  Me« 
58g.'^556t   tliat  the  charter  states   that  the   oTajsots  of   the  corporation 
were,   "to  organize  churchss,  adhering  to  the  rites ^  regulations, 
ttsagee,  canons,  discipline  and  requireaents  of   the  Lithuanian  nat- 
ional Catholic  Church  of  .^jaerica,  adopted  or  to  he  adopted  hy  the 
gevarning  1)ody  of   said  churohj  also  to  estahlish  and  laaintain  theo- 
logical seminaries,  parochial  schools  lUiA  convents p   to  receiye  any 
"bequests,  gifts,  or  devises  entrusted  or  given  to  it  for  carrying 
out  ai^  and  all  of   the  ahove  mentioned  purposes j"  and   that   the  charter 
provides   tliat    the  mEnagement   of  the  corporation  shall  he  vostad  in  a 
hoard   of   sliree   trustees,    to  he  elected  annually*      The  hill  further        ' 
alleges  that   on  and  prior  to    .pril  4,   1921,  and  until  July  1,   192li> 
the  real  estate  in  question  was  ovvned  hy  The  l^vangelical    -t.  Marcus 
Congregation,  a  religious  corporation,   and   that  on  April  4,  1921,  at 
a  meeting  of  the  memhers  jijgj{JOitoa,mfflmXB'  of  Lithuanian  Church,   duly 
held  pursuant   to  notioe   to  its  memhers  and  to  uaid  Church,   the 
following  reeolution  vm-a  adopted: 

"'^Ixereas  the  Lithuanian  National  Catholic  Church  of  America, 
a  religious  corporE«tion,   in  order    uo  carry  ou;;  its  aims  and  purposes p 
is  in  need  of  a  church  building  suitable   to  its  congregation  in 
Chicago,  Illinois;   and,  whereas  it  has  heen  found  "by  the  Bight  Beverend 
S*  B»  Mcksvicius,  B.  i3*   the  Bishop  of   the  Lithuanian  National  Catholic 
Church  of  -jaerica,  a  religious  corporation,  and  a  properly  constituted 
ccaamittee  of  the  caagregation  of  the  Lithuanian  National  Catholic 
Chiirch  of  ii^erica,   that  the  property  ^-  *  *   £descri''.Diag  the  property 
in  cueBti«Ki3  is  a  desirahle  property  and  will  he  the  most  suitable 
for   the  purpcses  of    the  said  congregation;  now,   therefore,  he  it  and 
it  is  hex'j-^y  rasolved  that   the  Lithuanian  Hational  Oatholic  Church  of 
America,  a  raligious  corporation  of  Illinois,   shall  purchase  the  said 


«8«* 
«aiasi;:l-<siir3S'jc'  as&sti  &d.i  os  i^ti&dh^  ffxado^ado  ©atittsaio  o;J^   tJ?T©w 

•^j5  0Ti339i  oi   s-steeiffioe  ^oe  aXeoiSoa  X^M^ortjaq;  ^esitjeiilatec  X*7.oi3oX 

^tJ-xETiO  »i{^  #M^  feae  "4Q®«oq['mq[  ^»;aBl3it©flS  arv^tfjj  «rf*  Is  XX«  fine  -^b  osao 
&  fit  be^imy  ecT  XX^s  ^e^l^s'Kx^^Eeo  std:;f  llii  ^jpcsuseas^^'^iBb  ftcE4i  J;fi(£^  pi&btroiq 

^IseX  ,1  ^cXnt,  XiiTnsj  6«>3  ,XS^I  ,i  Xit^A  &^   tioltg  &jks  «o   *Jftt£*  »8SsXXa 

«b©*gol>js  ia«v  jH&idfwXoa«l  3ttIW)XXo'i: 

jHi  jMOx^asexscoo  s^i  ocf  eXrfjs^itfa  s^ibXiira  rfoxifffo  £  %  &9en  nx  ai 
5us^sv9S  *i^|R  arf*  x^  6mx«i  nsscT  a«iC  ;*1  aas^ecf?/  slices  laieniXli  «eafi^>MC 
)lXori;tj30  X^isoWei:  efiXcjsstfrii' il  stffi  la  qodaiS:  sxt*  »(I  .d  (jStfio-l'viaioiJl  *€■'•» 
l)e#0,ii:ra«oo  ^^'le^o^q  a  fens  ,noi^fiioqioo  airoiBii**  «  i|jg8ki4««A  to  rlsnisdO 

»MjE,ihse  iemt  &di  srf  XXiw  JB88»  X^^i^fr^t  '«Xtf8«ia»6  jb  ai  [jscX^aojUi)  al 
to  lioiadO  oULoiii&Q  iMssbliaK  aslajauditJ.  Bsii  istii  ^erXoaar '^^'xW  el  it 
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property  *  *  *   {dascriTDlng  it]   from   the  ownere   thereof  for  the 
stipulatecl  sum  of  ninety  five  hundred  dollars,   or  less  if   tJie 
present  o'ssners   of   the  pi-operty  should  agree   to  reduce  the  selliiig 
price;  and,  bs  it  and  it  is  hereby  further  resolyed   that   the  Right 
Rsveren*    s:*.  B.  Miokevieius,  !)♦  JJ.  and.  the   officers  anc   trustees  of 
said  Lithuanian  IJaiional  Ja'-holic  Ghuroh  of  i-i^isricaj  a  religious 
corporation  as   nfoi-eBald,    dq  ami   they  are  horeby  specifically  author- 
iz©o,    dixeQtec'   ?_.nd  erapowsred    to  purchaQS   the   said  propsr^ty  and   to  take 
title  thereto  In  tlis  name   of  mo   in  behalf   of   the  said  Lithu&aiian 
Ifatioiial  Catholic  Church  of   ■jaOxlGa  a.s  aforesaid,   to  borrcw  laoney 
thtxeon  saiC.  to  c^Tiecute  pTOTniFf;oj-y  nctes   and   other  T3e.<;otiable  inbtru- 
mcntB,   trust   deeds   or  laortgages  in   whole  or  partial  payiasnt   thersof  > 
aiid   to  perform  euch  other   acts  and  deeds  as  tijj-iy  be  neeestaxy  to  con- 
Buiimate   the  eaid  trejisg.ction;   and,  be  It  and  it  iu  hereby  further 
reBolred  that   the  Hi^-ht  Hevorend   3.  B.  Itiokevlcius,  D.   D. ,  and    bhe 
officers  and  truateea   of   the  Lithuanian  2rei,v,iOiia.l  Ga-holic  Ohuroh  of 
ijaerica^  a  religious  oorporation  eis  aforesaid,  b3  aiid   they  ai'e  he:u-eby 
specifiC2l3.y  authorised,   directed  and  capov.erod   to  saploy  &nu  retain  an 
attorney  at  laiv  for   the   ?3Xaffiination  of    uitl3  and    bhe  ^'Upervii^ion  of 
the  purchase   of   Bald  property," 

The  bill  further  alleges  that  a  copy  of  said  renclutions   certi- 
fied by  the   secretary  of  Lithuanian  Ohurch,   x^as   on  July  14,  1921,  filed 
for  record   in  the   recorder's  office   of  Cook  county?   that   m.  July  1, 
1921,  Lithuanian  Church  purchased  said  property  of  The   ::;vangeiioal  St* 
Marcus  Ooagrogation,   and   on  the-  sase  date   the  latter  executed  avid  ds- 
lir-rod    to  Lithuanian  Church  its  -ivai-ranty  deed  conyejdng  the  preaises 
to  the  latter  for  a  coasiderati ;.n  of  |S,500;   that   the  preiaiseB  -were 
then,  and  are  nor»  improved  with  a  cJatirch  building  and  parish  house? 
that  for   .om3  tim*  prior  to  July  1,  1921,  t.^.id  promises  were  occupied 


,.c^.«li  .«.«^Ba  X.i.t««  'i^  '^^  ^^^  n^^^m^-^^  ^^  «^-  *^--" 
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"by  Lithuanian  Church  aa  tenant   of  The    uivangelical  ot.  Mta-'cus 
Congregation,   and  upon  the    execution  and   delivery  of   the  v.-arranty 
deed  Lithuanian  Church  took  possession  as   Ofmer;    that   on  July  1, 
1921,  Lithuanian  Church,  for   the  purpose  of   raising  a  part   of   the 
purchase  price,  horrewed  |6,000,   and   to  evidonce  the  loan  e^jcecuted 
its  principal  note  for  .16,000,   dated  .Tu].y  1,   1921,  payidble   in  fire 
years,  with  interest  until  maturity  at   six  par  cent,  payahlo  seiai- 
annually,  and  its   ten  interest  notes   of  (vlSO  each,  payahle  one 
every  six  months;    that   to  secure   the  paynent   of   said   principal  and 
interest  notes,   sxid  pursiiaat   to  the  resolution  aforesaid,  Lithuanian 
Church,    on  July  1,   1921,   executed  and   delivered  its    trust  deed   of 
that   date,   conveying'  the  said  premiBes   to  Ignatius  Chap,   Trustee » 
which  truEt   deed  was  filed  for  record   on  July  14,  1921 j    that   on  July 
1,   19c;l,  36,000,   the  proceeds   of   said  loan,  was  delivered  to  and   re- 
ceived by  Lithuanian  Ghiiroh  and  v/as   on   the  sumB   day  paid   to  The 
r.vangelical  ot.  Miircus  Congregation*  as  and  for  part  of  the   purchase 
price   of    the  premises j   tliat  upon  recoivintT  said  money  Lithuanian 
Ohui-ch  duly  delivered   to  the  lenders   of   0aid  money  the   said  principal 
and  interest  notes   and    trust   deed  ooaveying  to  said   trustee    the  premi- 
ses in  Ciuesoionj   that   un  or  ahout  the  r  espectire  dtxtes   of  maturity 
Lithuanian  Jhurch  paid   each  of  said  ten  interest  notes;      that  on  July 
1,  192C,  "by  an  agreement  in  variting  "between  the  parties,    the   time  of 
payment   of   the  principal  note  ^3,b  extended   t'v^o  years,  and  Lithuanian 
Church  executed  and    delivered  its  four  extension  interest  notes  of 
that   date,   e^-ch  for  .fl80»   payable   one  every  six  months,  which  notes 
■were   thereafter  paid  by  it  a-^   they  matured i   tfet   on  July  2,  1928,  by 
M       an  agreement  in  -afxiting  between  the  parties,   the   time  of  payment  of 
the  principal  note  was  again  extended   three  years,  and  Lithuanian 
Church  executed  and   delivered  its   six  extension  interest  notes  of    that 
date,   each  for  r;l80»  payable   one  every  six  months  during  said  period 


•Js®    8»t^  ^a^-Xft^JSEi   IS©  its.  > 


of  extension?   that  SCoB.  1  and  2>  onljt   of  said  extension  intersst 
notes  were  paid  and  caaoelled*     'She  bill  also  saieges  tlie  filing, 
on  May  27,  1931,   of  the  original  bill  in  the  oattse,  by  Ignatius  C^p, 
complainant?   the  names   of   the  parties  defendant   thereto?   that  all  de- 
fendants,  except  Lithuanian  Church,  were  served  "by  suniiaonses   or  by 
publication,  and   that  all  def endajits  were  defaulted,  except  Ignatius 
Chap,   Trustee,  who  answered}   th^it  a  decree   of  sale  ^bb  entered,  find- 
ing the  amount   due  complainant  Chap  and  ordering  the  sals   of   the  preai- 
aes,     unless  the  indebtedness  was  paid,-   that  the  dsbt  was  not  paid, 
and,   on  March  4,   1932,   the  preialses  v^ere   sold  ty  a  master  in  chancery 
to  Ignatius  Chap  for  |6,355,  and  a  certificate  of  sale  issued  to    him; 
thfit  Chap  assigned   the  certificate  of  sale   to  complainant    ,est  Thirty- 
First  State  3ank|   that   the  premises  were  not   redeemed  and  a  master's 
deed  issued   on  the  certificate    to  said  Bank,    on  June  18,   1934$  that 
on  December  31,  1935,  upon  the  petition  of  Lithuanian  Church  and  the 
answer   of  complainants   thereto,  an  order  was   entered  Tacating  the 
decree  as  to  Lithuanian  Church  and  permitting  it   to  plead,  answer  or 
demur  to  the  bill;   that  by  virtue   of   the  facts  allegsd  complainant  Bank 
heoatm  and  is   the  equitable  owier  of   the  principal  note,   the  unpaid  ex- 
tension interest  notes  and    the  indebtedness   secured  "by  tlie   trust  deed, 
and  that  the  bill  is  brou^t   to  foreclose   the   trust  deed. 

Defendant's  first  plea  is,   in  substance,  as  f ollovis :     Sefendan-^ 
on  January  7,  1916,  was   organized,  tmder   the  laws   of  Illinois,   as  a 
religious  corporatieaa,  for  the  sole  purpose  of  religious  worship,  and 
that   on  said   date  "a  charter  and  certificate   of  incorporation  of   tMs 
co-defendant  was  duly  filed  for   record  in   the  office   of   the  Recorder 
of  Deeds   of  Cook  County,  Illinois,  as  iiooument  STo*  5885556;   that  it  was 
provided  in   the  above  certificate   of  incorporation  of   this  co-defendant 
as  f  ollowBJ     *The  management   of   the  aforesaid  corporation  shall  be 
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vested  in  a  "board   of   three  trustees  wiio  are  to  be  elected  aBnually;« 
that  it   is  provided  "by  tke  IllinoiB   statutes   that   the   trwstsss  of 
religiouB  corporations  cannot  mortgag-e  its   real  sstat©  unless   directi 
to  do  BO  by  the  members   of  the  congregationi    that  the  memhers   of  de- 
fendaafs  congregation  never  directed,  authorized  nor  empowered  its 
trustees,  at  any  tiiae,   to  execute   thy  purported   trust  deed  described 
in  said  Mil;    that   Its  members  did  not,    on  .  pril  4,   1921,  nor  at  any 
other  time,  adopt   the  resolutioa  set  forth  in  smDQpoTOdKDK  aaid 
bill;  that  its  members  did  not  at  any  time  adopt  a  resolution  direct- 
ing or  authorizing  its  trustees   to  execute  said  purported  trust   deed. 
The  second  plea  avers   that   the  trust  deed  sougkt    to  be  foreclosed  is 
alleged  to  have  been  executed  by  defendant,  a  reUgioua  corporation, 
loj  the  Right  Rerersend  £>.  B.  Mickerie^,  .D.  B.,  Bishop,  and  Juo^as 
Juoius,  Augustas  JJaugela  and  Kazimeras  Sariclcas,   trustees  of  said 
religious  corporation,   on  July  1,   1921|   that   said  alleged   trustees 
were  not   on  said    date,  nor  at  aay  other  time,   the  legally  c<Histituted 
trustees  of  iithuaniaa  Churoh  and  did  not,   on  said  date,  have  the 
power  or  authority  to  execute  the  purported  trust   deed,  principal 
note,   etc..    sought   to  be     foreclosedj   and   that  said  purported  note  and 
trust  deed  were  not   executed  by  defendant  by  its  duly  constituted 
trustees,  nor  by  any  authorized  agent  of   defendant.     The  fourth  plea 
avers   that   the  alleged  cause   of  action  accrued  more   than  fire  years 
prior  to  January  1,  1931;   that  defendant  did  not   receive  any  money  or 
anything  of  value   on  sxjcount   of   the  alleged  executioa  of  said  purported 
promisBory  note  and  purported  trust  deed,  at  any  tiiaa  ;»lthin  fiTe  years 
prior  to  that  date  J   tha.t  defendant  did  not  at  any  time  Mthin  five 
years  prior  to  that  date  have  or  racelve  any  money  or  thing  of  value 
froBi  complainantiB  or  either  of  ti^m,  or  from  any  assignor  or  assignors 
of  complaiaa^^ij  that  defendant  did  aot  promise  to  pay  to  coaplainants. 


i  ! 


iio^iUh  s^ml^p^  iti^i^», ^mm  ^|1  ^j^:l^,!pf«,«ia«e«a  3.«oJ:*JBT»Qt«o  Wlsi,.X»«- 
b««fj|t^:&:j^'  li#0.;.i^jir%|.  Ji^.4:t«M^'ip^|' ..f^;^  <»ij^$«Ki»  fti  i^9aiii:;;.%iss -i^a  4tad&il'«J3i<S|,,,. 
«#&««ifcfe.  |S©i;JxjXoiii30i  a  5^«^^  «M^M  ^.s- ^■s  turn  bMi  €i';£»€*MMtt  Mi  4«cC*   ^XJEM 

■:,&iSi'B'jii  ftus3k^ii(m^  -amc^sis^.  bms  ^S^^m&  Msi^x^tsA  amtlo^ilki 

£«:j80'^  eTii,  «jaElt  ^^f^sjaist  »©«'j©a«.  iKsiio^s  lti»  #afif:»4  fei^eXZ  li^  svitara 

•3:0  Y,e,flsoja  xn»  »fki*a&ii  i9^,  hilt,' ^msti^mMb  iedi^-  jXSSX  tX  xs.mstml  oi  roixq 

■Vt!k%-txMiXw  &mi.i  ^yas,  if.g  .i.  >)•«*; 5ffi>^ s6  jr.i3{0   j«;j:^^  ;*rf{*  o.*   -xn !•::::; 

«>«X.rv-  ^ia  giiiiiJ   uo  "^siieiH  •'ck'^^  s-i:ec  ■.  ■  :.r:  €i^b  ,    . 


or  either   of  tli«Ei,   or  any  assizor  or  predecessor  ia  interest  alt 
complainants,    or  either  of  them,    the  alleged  inde'btedness  or  sjay 
part  thereof  7,4 thin  fire  years  prior  to  that   datej    that  defendant 
denie::   tliat   on  July  1,   1926,  July  2,  1923,   or  at  any  time,  defendant 
(Mitered  into  a  written  agreeioent   to  extend  the   time  of  payment  of    the 
alleged  principal  note,   and  defendant  denies  that  it  paid   to  any 
person  any  of  said  interest  noteSf   as  alleged  in  said  bill* 

Complainants  contend  that  the  court  erred  in  sustaining  the 
first,   second  and  foiirth  pleas  in  "bar,  in  ruling  ccmplainants   to 
reply  to  said  pleas,  in  dismissing  the  hill  for  wsnt  of  equity,  and 
in  entering  the  decree. 

As  to  the  first  plea  in  "bar:     Complainants*   position  is  that 
the  first,   second  and  fourth  pleas  were  all  insufi'icient  and  that 
to  preserve   their  rights  it  was  necessary  for   theia  to  rei"use   lio  reply 
to  them.     A  party,  "by  replying  to  a  plea  in  equity,   waives  his  ob- 
jection to  its   suf -iciency  and  admits   the  plea  to  "be  good>   out   denies 
its  truth.      (See  Perry  t.  U»  S>  achool  furniture  Go.,   232  111.  lOl, 
109.)     A  plea  in  equity  should  clearly  and  distinctly  aver  all  the 
facts  necessary  to  render  it  a  complete  equitahle  defense   to  the  case 
made  tj  the  hill,   so  far  as   the  plea  extends.     The   defendant  contends 
that  each  of   the   three  pleas  sustained  presents   a  full  and  complete 
defense    to  the  case  made   out  by   ohe  laill,  and   that  the  trial  court 
ruled  correctly  in  so  holding. 

••The  true  office   of  a  plea  is   to   sa^ve   to    the  parties   the 
expense  of  a,n  examination  of  the  witnesses  at  large j  and  the  defense 
proper  for  a  plea  is   such  as  reduces   the  cause,   or  some  part  of  it> 
to  a  single  point,   and  frcm  thence  creates  a  har  or   other  ohstruotioa 
to  the  suit,  or  to  tJie  point   to  v/Mch  the  plea  applies.   Therefore 
a  plea,   to  be  good,  Tshether  it  "bo  affirmative  or  negative,  must  ¥e 
either  an  allegation  or  a  denial   of  some  leading  fact,   or  of  matter b 


s«d:i  ,13&  iMm^;^  lm..)^m^ii  ^^  Ijiss^irat©  .«i  itBGa9&i^&  .a»?*it3W  ••■0:tjsri  fox^^rn* 

rxxXisrx  jEtt  ,t"asif  Hi^  «*JSkX^  iJ#«K>^  Jbius  fixioosa  <dra«l!| 
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vm.oh,  tatoen  collectiyoly,  laske  out  sosae  eenerca  fact,  wMch  in  a 
coEipleta  defense,"  (i  Tuterbau-h  Gh.  n*  £=  rr*  {fth  ed^  p*  197* 
S©e  cases  cited  by  the  author  in  cuppori.  ef   the   te;ct,) 

"The  sule  applicaMe   to  pleae   ±n  equity  is,    that   tlie  wame 
strictness  and   exactness  are  require«?   in  them  that  are  required  in 
pleaxt  at  law,    -  if  net  in  ffiatters  of  form,   at  least  in  metterss   of 
.ubstaijce.      (Ctory's  3q.  i>l.  sec.   658.)   *  *  *  vliere  its  allesaticms, 
being  taken  ac   true,  do  not,   r-c  far  as  it  purports  to  go,  make  oat 
a  full  and  complete  defense,  or  ^here   the  necessary  facts  are   to  "bo 
gathered  by  itH-erenee,   alone,   it  will  not  be  eustained.      (ibid.   eec. 
652;     S  Laments  Oh*  rr.   103?     Puterbangtte  PI.  and  Jr.:  -h.  137,) 
It  must  be   specific   end   distinct,   and  rnuet  be  perfect  in  itself,  so 
that,   if   true,   it  .^ll  znake  an  end   of   tha  caae,    or  of   th^.t  part   of 
th^  case   to  ^ich  it  applies.      Olen  v.  .ggndolph,   4  John..  Oh.   693." 
(GfaenexT*  Patton,   134  Ille   422,  4S4-43eO  ■  ' 

-Upon  the   arsu^ent   of  a  plea,   every  fact  stated  in   the  bill, 
and  not    denied  by  the  a^rment.  i„  the  pie.  and  by  the  answer  In 
support  Of   the  plea,  ^et  be  t^en  a.   true."      (1  Ba,rbo«r.e  Ch.  I^r. 
120.     Bee,  al.0,  1  I^anielLe  Ch.  Pi.  ^  ^.    {gth  ed.)    692,  mtfora»B 
&  glares  ri.  ^  ^r.  in  1,.,  p.  388;     lo  H.  C.  L.  462.  .eo*  230,  3tory.p 
M>  PI.,   sec.   694}     arayes  v.  Blondell,  70  He.  190,  192|      Oagc  v. 
Smith,   142  111*  191,   195,   196.) 

"*  *  *  The  plea,  although  purporting,   on  its  faee,   to  be  an 
answer   to  the  whole  bill,   extends   only  to  a  part  of  it.   *  *  *  t^ere 
a  plea  in  chancery  undertakes   to  answer  the  whole  bill,  but   extends 
only  to  a  part   of   the  bill,  it  is  bp^.     Story,  in  his  Equity  Pleadings, 
(sec.   693.)    says:      ^a  plea,   like  a   demurrer,  aay  be  either  to  tHe  whale 
I3ill,   or  to  a  part,   only,   of   the  bill.     If  it  does  not  g.    to  the  whole 
bill,   it   should   definitely  and  exactly  express  to  what  part  it   extends. 

*  *  *    If  a  plea  is   to  the  whole  of    th^  ■h■^n^     >,„<.   ^ 

UAB  oi    Tuae  bxll,  but  does  not  extend  to 


(,m  .«  *«  **  -J^  a.*«»*^»*«fi     K-<"  --^  -"^ 
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or  eoTer  the  whole,  the  plea  is  had.*  «*  (Sao^  v»  Gounselmaa,  156 

111.  191,  197*) 

«*  *  *     The  prestaapticm  *  -^  *  musu  Ije  indulged   that  appellant 
has   stated  his  case  in  Mb  plea  as   strongly  anci  as  faTora"bly  for 
himself  as  the  facts  will  justify.'*      ( Go^e.  t.  Smith,   sirgrf^,  142  111. 
191,    196.) 

The  hill  alleges   that   on  i^xiy  17,   1916^   defendant  was  incor- 
porated  as  a  corporation  no t._f  ox_jr pfit.  lij  a  cte^rter  issued  hy  the 
secretary  of   state   of  Illinois,   which  \.^as  filed  for   rscora   in  the 
recorder's   office   of  Cook  county  on  Juas  7,  1961;    that  the   ohjscts 
of   defendant,   as   stated  in  its  cimrter,  were    no   orgami^e  churches 
*   ^-  ^  also  to  eBtahlish  theological  BomaarieK,  parochial  schools  and 
convents."     These  allegations  are  not  apecifioally  denied  hy  the  plea. 
It  mist  be  taken  as   true,    therefore,    that    the   objecta   and  purposes   gf 
defendant  corporation  Bere  mxioh  ^oroader   than  those   of  a  congregatioa 
for  religious  worship  such  as  is  caitemplated  hy  the  statute  in  re- 
ference to  religious  corporations.     Keligious  corporations  are  net 
??ranted  charters,  hue   are  formed  by   the  filing  of  anaffidaTit  in 
the  recorder*.,   office.      (Bee  111.   state  Bar  Stats.  1935,   ch.  32, 
Bocs.  165,   166.)      The  allegation  of   the  plea  that   defendant  is  a 
corporation   "organised  for   the  sole  purpose   of  religious   woxslup,«  is 
a  mere  legal  conclusion  and  is  inconsistent  -^"ith  axad  contradictory  to 
|he  admitted  fact  that  defendant  was  organized  as  a  corporation  not 
for  profit.     li-owerer,  corporations  not  for  pecuniary  profit  and  religi- 
^    -    ous  corporations  are  l:?oth  empowered   (lll»  State  Bar  atats*  1925,  oh. 
32,   sees.  161,  172)    to  purchase   and  hold  real   ©state,    to  -borrow  money, 
and  mortgage  their  property  as   security,   and,   therefore,  in  the   deter- 
mination of   the   question  as   to   the   sufficiency  of   the  first  plea  it  is 
iaaaaterial  whether  defendant  was  a  corporation  not  for  profit   or  a 
religioiia  corporation.     The   defendant,  hy  failure   to  deny   the  following 


.111  R^I   *,^^^j;a   *ii.tiKo  .v  je,i|L§)      ".'^li^-sjjt   Xlj:^  s^os^  ©rf;f  as  lloaxairf 
bm  al^ftcCoB  Xsij£aa'x-»«  ta»^«Kia»&a  i,»»ig.9Xo®4i  jiai:X«C9^a«>  oi  ea>E|(  *  ;*  * 

:«}  64;,  imkG:&t'^ii  ;i-0i4  ^©Xt  s«li  'Sia.jRei.i^^tXXji  9lQ:     .(•dd.X.  ,#3^  ,».aj»e* 
«*weXXo1:  ©do'   xn©&  0*  o*tj;f|i»-t  i|«r,  ,sa^:.. 
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facts  alleged   in  the   oill,   aJmite    ohams  fiiat  defendant  purcimaed 
tlie  property  deEcriljed  in  the   i.rust  deed  for  ^:-9,500j    that  for   the 
purpose   of  raising  $6,000  of   the  purchase  price,   it   executed   thfi 
principal  note  for  ^6,OC'Q  and   ten  send -annual  interest  notezf  and 
the  trust  deed  securing  the   saE«;   that   #6,000, the  proceeds   of   the 
loan.were  receiTed  My  it  and   paid   over   to  the  vendor  a.£  partial  pay- 
ment  of  the  purchase  pries j   that  upon  said  payment  the  vendor  executed 
a  deed   to  defendcnt  and   the  latter  entered  into  possessicai  of  tl» 
preaieee  as  o^merj   th^t  defendant,  as  each  interest  note  -became  due, 
paid    the  samsi    that  upon  the  maturity  of   the  principal  note  in  1926  it 
entered  Into  an  asreement   extending  the  loan  two  years   -nd   executed 
its  foTir  semi-annual  interest  notes;  that  it  paid  said  interest  notes 
as   they  matured,  and  in  1923  entered  into  a  further  agreea^nt   extend- 
ing the  loan  three  years,   executed  its   six  semi-annual  extension  in- 
terest notee,  and   thereafter  paid  two  of  the   same*  The  plea  does  not 
allege   that    the   execution  of   the  note  and   trust  deed  was  en  act  ultra 
▼ires   the  corporation,  nor   that    the  defendant;  Lithuanian  Ohureh  did 
aot   reoeire   the  henc^fit   of    the  loan. 

Gomplainants  contend   that   their  hill  is  based  upon  the    theory 
that  defendant  reoeived   the  money  under  a  written  contract  which  it 
had  the  power  to  execute^   and  that  it  cannot  now  avoid  liability  Tjy 
questioning  the  authority  of  the  persons  who  made   the  loan;  and  they 
further  contend   that   defendjait  is   attempting  to  evade    the  real  issiie, 
estoppel,  "by  raising  a  false  issue,  vis*,   that  ecmplainants  must   rely 
upon  a  ratification   of  an  alleged  unauthorized  contract*     In  Ottawa 
H»_  g.  R»  Cofc  V.  Murray,  15  111*  336,  it  -vfas  held   that  where  a  corporate 
company  receives  money  and  gives  a  mortgage   to  sec\jre  its  repa-yment, 
the  company  cannot  avoid  liahility  hy  questioning  the  authority  of   the 
persons  makinc  the  loan.     In  ...urora  Aeyiottltu^al  fc  Horticultural  uooiety 
V.  Paddook,  80  111.  263,   the  corpoiration  Ijorrowed  money  and  used  it 
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^piM■^&:R.&  xi^hmv  ©i£i  i>Keisx^"a<I  i&l^a  mk^jst  ^I'.fait   j^^i-Sfi  »«ijisfitt>*JU3<t|  0i£#  ^  ;^ii0ja 

t'i,  ,^S$l|  Mi  &t&n  Sm^^^'i^  ^^   "^  x^i'^^^^  ^^^  f^^  *si**   |«W8.«  «rf*   &i«q[ 

»«.%Et»*fxe  3'iit«»0^js  TadJ^tiurt.  a  ©^ai  &®'£eii'a»  8S@X  fli.  I>as  ^Jbsxc^jOT  Tjerfi  as 

^(Sm^*   e>&f  BOttxr  Ijaae-ef  ai:  XXicf  tlmU  i^i  hm>^m^  aiiiwiiij^iXaaBaO 

tX»2  ;J-aiiSi  sitaaalBlq^Q  dMd   i»&ir  ^&^mi  »alst  &  talstsx  ^a   tXeggoi^a* 


B::oG'^aCi 
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in  payins   t"-'"©  pixrchase  pricoaf   th.e  property  cl.j scribed   in   r.hc  mortgage 
executed  in  its  name   to  secure   the  loaa.     In  a  foreclosure  prooosding 
the  corporation  defended  upon  two  gvoxm&&t    (1)   tbst   it  had  no  pcwer    tt 
execute   the  Biortgare,  and   (2)   that  its   stockholders  did  not   autkorizg 
it.     The   court  held   that   tho   ooDipany  liK,d   the  power,   and   tlmt  its  stoek» 
holders  hud   ratified  the  moi''tgage.     But   the  court  further  held    (p. 
266): 

••Independent,   howaver,    of    these   aotSi   .aeither   the   society  hQT 
the   stockholders  are  in  a  pcsicion  to  interpose    cha    dofensQ  attejapte 
to  be  made   to   the  collection  of    uhe  mortgage.     The  money»   the  paymen 
of  T«Mch  was  secured  by  this  mortgage,   vvac  used  for   the  purpose   of 
paying  the  purchase  money  the   sooiety  had  contracted   in   the  purchase 
of   the  mortgr.g-ed  preiaises.     Can  the  society,   after  it  has  borrowed 
appellees*   money  and  used  it,  -:rhen  proceedings  are   inetituted   to 
collect  it  in  a  court   of   equity,  be  heard  to  say:     true,  T?/e  had  your 
money;    the  honesty  of   the   debt   \?e  concede;   we   secure   its  payment  lay 
a  mortgage,  but   v/e  iiad  no  authority  to    --ire   the  !nort,'m£ej   the   officer 
who  executed   the  nortgage  v.ere  not  eapo^^red   to  act  by  the   stock- 
holders.    /•.  defense   of   this  character  vould   se  contrary  to   equity, 
and  in  conflict    ./ith  the   rule?    of  law,  as   declared  by   iliis  court  ia 
several  well  consiclered   cases." 

In  Lurtpn  T.   Jacks onyille jLoan  A^^* l*^.!.  ^•-'i'   111*  141,    the  court 
said    (p.  143)  J      *3ut  Y;here   the  contract  is   one  which  the  corporation 
has  power    to  make   and   is  ^irithin   the    scope   of  its  frpjichise,  neither 
party  to  the  contract  "idho  'hue  had   the  benefit   of  it  csn    eet  up  as  a 
defense  that  legal  form^ilities  were  not  complied  with  or  that   the 
power  vras  improperly  eocereised."      ('ee,   alsof  iLfiEiL  "^^  S'^ed  Bender 
Store  mxtVLTQ  Oo.,   S07  111.  App.  72;     Kadi  ah  T.   Garden  City  E>  L«  &  B« 
As3*n,,  151  111.  531,   533 •)     If  it  -were  necessary,  many  other  decisions 
to  the  same  effect  mi,_::ht  be  cited* 


19^  1t^j6©a  ■'^'  ^  "tM^^it  ,.^'d'©«  ;^0«jj^  ';i^    t'iat^'^^eiif '■♦■*Coo,Jil^^2;»x:)^i•- 
?imk©  aaf*  tJM-  .liTf  fSi  s0*9^^A'0i^,J>Sttvim^i:im%  •'■i»r  '.filial  n" 

«,««'i5(;y  -#©3  -lie*:  ^•.l  .te  4ildK»tf -ia^l:  &*eI ««!*:■  ^fe^  tojinrimiS,;  «c6J:' e?  -^i^a^ 
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!3^e   cases  oited  \)y  defendf.nt   in  suppoxt   of    the   notion  oi* 
the   trial  court   do  not   apply  to  the   c[uest.J.on  "before  ur^*   The  tvir.,1 
court  erred  in  holdinc;  that   the  first  plea  ^Tas   ctifficiant. 

j-S   to   the  second  plea:     lie  do  no!:   deem  it  neoessax'y  to  refetP 
to  a  nuicher  of   sound,   technicrl  re?;,£ons  urged  hj  complainants  in 
support   of   their  contention  that  this  T)ler.  is  insufficient,   -.TBn  if 
it  he  assumed   tliat   the  plea  cafficiently  alleges   a  laclc  of   authority 
to  execute   i,he  mortgage   rmd   trust   deed  in   the  first  innt^moe,   nev  ;r- 
tlieless,   there   is  no  denial   in  the  plea  of   the  ellegationB  in   the 
hill  that   defende^t  received   the  proceeds   of   the  loan,  used   the  saae 
in  the  purchase  of   the  property,    entered   into  possession   of   the 
property  under  the   deeri   and   thereafter  used  it,  paid   interest  on   the 
principal  note  for  a  numher   of  years,   and  joined  in   trso  renewal  a-rs©- 
aents   to  extend   the   time   of  payment,      xhe  plea  falls  i?,r  sliort   of 
showing  an  ao^ui table  defence   to  the  hill* 

The  fourth  plea  ple&ds   tr^e  five  year  statute   of   linit<vtions. 
It   is  clearly  not  applicahle   to  the   cnae  stated  in    the  hill,  r-efendant 
states,   in  its  "brief,    that   the   sufficiency  of   thia  plea  iv>   to  he 
determined  hy  the  answer   to    '.he   question,   «Was   the  implied  proni.ne 
of    the  defendjmt  *  -^^  *  a  written  promise?"     The  hill  discloses   that 
complainants'    case  is  hased   upon   the  writ'^en  notes  and   trust  deed 
alleged  to  have   been  exoouted  by  defendant   in  1921.     The  plea  does 
noc  deny   this  allegation  and,    therefore,   a.dmts  that   the  promise 
v;aii  written.     The  plea  is  clearly  insufficient. 

The   decree   of   the    Circuit   court  of  Coolc  ooxinty  is  reversed, 
and  the  cause  iB  remanded  v^ith  directions   to  the   trial  court    to   over- 
riile    the  first,   second  and  fourth  pleas   to  the  amended  and  supplemen- 
tal bill»  Gk-  ajaendod,  and  for  further  proceedings  not  inconsistent 
urith  this   opinion* 

ri7JXTI<US. 
'F-riQn^f  ;p,  j,,  soaci  SuHivan,  J,,  concur. 


li-fit^-fvC  *.*?«?. i;»1.1fl3:j^^V  a -^  «©,%,  SfM^  -^^J^  ..|H&ii^a«*iiC00:  s^a^;J"  .5:0  i%iiq<im, 

V?     .s    **«S^^ia««>0«U     *«^;.a^«i: &'&&»&!«     X^^^xt^^l    ^|;jiltt^..j||>p|£js:..;.  ,      .:. 
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Appellee , 


'p^i  mm  BwitxQB  couHT 


MacRAiS<S  BLUii  BCKIE  CO.,        ^''T  OF  CC^  OOWTY. 

a  Corpora ti<m»  ) 

..ppellaat.  )  29  3    1 


m.  jmTios  scjiistAs  i^lit^isb  tih  opiikm  o?  this  court. 

Plalntiffts  cosplaiat  allagee   tiia.t  he  ..a.   onUtled   to  tha 
payment  of   tan  per  cent  of  the  ne.  profits  of  defend.mt  corporation 
appMcuMe  to  dividends  for  tha  fiscal  yaar  ending  May  31,  1934,  on 
accotmt  Of  Berrices  rendered  by  Mm  as  general  mnager  of   the  cor- 
poration;  that  clsfend-aat  has  refused   to  deliver   to  Mm  a  copy  of 
the  auditor»s  report  for  that  year  and  has  refused  «  pay  plaintiff 
the  ten  per  centj   th.  t  an  accounting  is  nec@BB.iry  to  ascertain  the 
«et  profits  Of  dofend.^t  for  the  s.aid  year.     Th^  complaint  pray« 
that   the  court  order  an  accounting  for  the  Bid 6  year  and  that 
plaintiff  liava  judgment  of   «t©n  per  cent  of  th©  nat  prci'lts  of  said 
defendejat  corporation  applioahl©  to  dividends"  for  the  said  year. 
The  cause  was  referred  to  a  auaeter  in  ch^mcery,  who  found  the 
issue©  in  faror  of  plaintiff  and  r©GQiE£©©nded  an  accounting  and   ttet 
plaintiff  hav©  judgment  for  the  saici    ten  per  cent.     _.h  decree  conform- 
ing  to  the  ^-iBt®r«s  r©coiffiiiendati«»is  \va&  entered,  from  which  defendant 
appeals* 
I  In  its  Brief  proper  defendf^nt  makes  "but  one  point,  Tiz« 

"The  term  'per  ysar*   or   »per  arnium*  used  in  a  coatr-act  of  hiring 
does  not  fix  th@  duraticsi  of  the  oontracfc  ®f  employment,  hut  only 


fK  "3&^ 


3mo^  mi^mmB  wm%:  ^m^* 

A  I  f.  ^  9 


,•00  Jixjef  r3i?T  ufr-zA^toje^ 


'.■•«■■■■ 


^cXiit)  *M  ^mitnotxim  "^9  i'Mi^t^mt  mfJJS'wb  &^i  xil  ion 
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the  rata  of  campensation."     m  its  Argument,  however,   defend^t 
mkea   tlxree  points,      n.     B.  a.    vyoodali  ^.   aanpioyed  l.y  defendant 
on  June  le,   1932.     II.     b.  a.  -oodall  .as  employed  as  p...ideat 
and   treasurer,   and  in  no   otHer  capacity  .vhatsoo-rer.     m.     iju^ing 
Mb   second  y^ar   of   .errlce   .oodall  was  entitled  to  a  salary  of 
seven  thousand  fire  hundred  dollars.     Ee  was  entitled  to  notMag 
ffiore.«     Plaintiff  insists   that  v/e  should  ignore  points  I  and  ll 
in   defendant's  Argument,   and  practically  all  of  point  ill,  and 
cites  in  support   of  the  contention  the  following  from  aula  ?  of 
this  court  s 

"lach  party  shall  file  a  printed  brief,  in  which,   except 
on  the  oovar,    the  parties   shall  l,.  desx,^ated  plaintiff  and  defendant 
as  in  the  trial  court*     The  first  Driof  filed  shall  contain  in   the 
follomag  order  and  under  the  respactire  titles 8      (I)      .statement 
Of  the  Case,t      (n)      ,..^^^^3  ^^  Authorities,,    and   (in)    tArgwent.r 

-Points  and  Authorities.     Points  relied  on  v.ith  supporting 

cases.     Case,  wherever  cited  must  he  by  title  and  number  and  page  of 

the  volume   Of   the  official  report.      (Do  not  eay  supra.)     Fo  point 

not  contained  in  .uch  brief  ohall  be  raised  afte^arda  either  in 

oral  or  printed  ar^^tanent  or  bv  venlv  •hr-i  -.-p  «■«  «~ 

"  ox    oy  repiy  biief  or  on  petition  for  rehear^ 

ing« 

-The  Argument  shall  be  conl-ined  to  discussion  of  the  points 

mde  and  cases  cited  in  the  brief  and  no  others,  and  in  the  order  in 
which  the  points  are  made.  *  *  *» 

Defendant,  in  ite  reply  brief,  admits  that  it  failed  to  follow 
Hule  7,  but.  it  asks  th£>.t  we  disregard  the  "technical  irregularity"  in 
its  Brief  proper,  aad  stated,  as  an  excuse  for  its  failure  to  oboerre 
the  rule,  that  no  controTerted  questions  of  law  are  involved  in  the 


^jCK5.&fJol65  ea&vfi^woi!  t.t£f0i3iwgTJ.  a^x  al     ^ •nolii-iBaS'qmiO  1o  Qi^T  erf^ 
gKiijjtl     .»IX3:     *'x&r^oti^jsuihi  xiitiMq.siQ  rstUG  oa  stl  bsts.  t^e^iis/Be'Xd'  baa 

IX  bsui  1  u$n±9q  stQs^l  blxtodB  ©w  i&dt  a#aXsiii  liXii|i;«X<i  .  •'•sioia 

1»  7  ©XirH  lae-i'l  ?iiisx??oXXo'i  qiU  aQlSimiuao  ssiii  lo  ^^o^qj/a  nl  B@ilo 

^f»OK©  -^iliJ.M^  iri  *l©ls#  &6#alt^  &  9ll\  XXjacCa  ift-s^  iIo«E" 

bMA  Mi  ml&^mo^  llBtia  b®Itt  tsistf  iTaill  ©rlT     iJ^w/sro  X^i-s*  ©il*  ci:  a/3 
*«©ia«*s;)f8  ♦     {X)     sseX^ii  ©•vxctoaqass  atJj   is&mr  bos  r&bro  scXwoXXolt 

n :f i^eiws'sA'    <III)   btsiR   *i.a®iitmd^uA  feats  ai^nJfcoS'     (IX)      'too-o  sdi  to 

♦  «  #« 
S«i^t©qi§:iifa  rWiw  tm  bsxiai  atiXlo'S     #a«iJfe;fi:tf«iI^*rA  Ma  aJaiolt* 
"to  as^ig  bias  te<feBf£f  feiss  9im  xiS  sd"  iajam  b&*io  -x&veiorfw  aeafiO     •asojuo 
*alOf  ©1     (*u5'xq«a  -^e  doaa  o0.)     .i'^Ofe-i  iBlotJto  &d$  lo  ©cttfXov  ©il* 
Hi  ««>M*i9  afesjB«ra®*1fc®  fe»aia«  »tf  XXjsiJa  loXttrf  i£oiJ«  Hi  feeaXs^noo  ion 

■■  *3»i 

«1  -sefeto  tsi^*  ci:  has  ,a'X6xJ#o  A«  ftae  t©l«tf  »if«'  «i  l»<^l«i  a»Beo  ibnjs  ebssssi 

«»«  *  «  At&oax  »TtJ8  a^fiioq  edi  doldw 
j-QxXol:  Oo   feaXial  SI  issH-i  u^imbs  <1kal*tf  ^Iqes  a#l  ai  ,;tit*)6xt0l:©CL 

K.rx'©srfo  0^  ®«0Xi«*3:  a*!  5«1  9mam9  si^  <•  -v^jstfa  &if»  ^-rsro?^  ^sl:na  oil 

&^i  ai  t&Tlo-7tti:  ©ts  wj3X  to  axsei^fasifp  6s^'iPiro:idxioo  or?  ,  jXij-s  osli 


appeal,  and   that   as  points  I,  II   and  III   in  its  Argument  involie 
questions   of  fact  only,   counsel   T;hou:;lit   tlmt  it  was  not  neoQGss.ry 
to  include   such  queetions   in  its  Brief  proper.      ;ihlle,  vmaoubtadlyi, 
we  might   disregard  all  points  argued  but  not  igadc  in  tlie  brief 
P^OP®^  <?SMl.Oo»,jot.Q]aloago  r,  ?jy»Q3sois_  _;jit€^j;n£^ 
285  111,  App,   317),  we  have  concluded   to  consider   the   three  points 
made   only  in   the  Argument. 

2-laintiff  concedes   tha,t   the  point  made  in  def and-^tnt's  Brief 
proper  states   a  correct  abstract  rule   of  law  that  would  be   applicable 
in  a  case  where  a  plainoiff  ^ae  claiming  compenaatioa  for  an  unexpired 
portion  of  an  employment  contract  where   there  was  an  issue  as   to  the 
duration  of  the  cantract,  but  contends  that  in  the  instant   case  he  ia 
olaimng  only  the  coapensatioa  agreed  upon  for  services   ti^ t .  haye  been 
rendered  and  not  paid  for,  vi^.,   the  bonuB   of  ten  per  cent   of   the  net 
profits  applicable  to  dividends  for   the  second  year   of  his  employ- 
ment,   that  ended  June  19,  1934,   and   that   the   evidence   overwhelmingly 
shovfs   that  plaintiff  wae   to  receive   such  compensation  as  long  as  he 
reis£..ined  in  the   employ  of   the  company. 

The  master  in  cht^ncery  filed  an  able  and   exhaustive  report. 
He  found,   intej_alia,,  that  about  i?abruary  6,  1952,   defand^^at  con- 
du«te«  its  business  ttoough  a  board  of  four  directors,  THamas  H. 
MaoBae,  "villiam  G.  Miller,   .idwin  0.  Crawford  and   w*   G.  Uunokelj    that 
Macltae  was   the  president  and   treasurer  of   the  corporation,  Mller,  its 
vice-president,   and  Cravstford,  assistant  treasurer!   that  on  February  7, 
1932,  MacBae  died  and   the   corporation  continued   to  function  without 
a  president  mitil  June  lo^   1932|   timt  during  said  period  Miller, 
Crav^^ford  j^d  L^ckel  were  its   sole   diroctors;    that   about   June  1,   1932, 
at   the  request   of   one   of   the   said  directors,  plaintiff  caiae   to  CMcag^o 
"and  *  *  -^  met  with  the   three  acting  Mrectors   of  said  Corporation, 
naaelyj     William  C*  Miller,  iid^n  C.  Cra^ord  and  v/.   a.  Dunckelp  and 


_t&yit^lpf;tQptSJ  >_8gl ^e Jtfy .  a latipoiX   .t  .eaBoJLrfO  1<L.*oO  J>,eiiaXj   ttsqoiq 
siuJioq  eeirf^f   ei£Jr   ^&biexK)o  o^  h&hsjLoaoQ  svarl  svf  t(VX2  »qqA  •111  SSS 

•  tfnsfliMjjxA  «x£cf  «i  xltto  BbJsm 
l»ixS  a**aiibfi&l9i>  ai;  &bsm  cfisxoq  eri*  ;?jad*  aeboonoo  t'itiataX.% 

»«j:Q>:0fli«i  «fi  'xol  jsd  iisaaoc^ffl© o  iniiaijislo  asw  tliinijslq  b  srterfw  ease  s  ai 
9xi3   Qi   ajB  sjjaai  rts  ajs??  sa:sfld    9-x©iiv/  cr^OBac^noo  ;{ wexa^olqas  a£j  lx>  «oi:;faoq 

;^»ii  atI;J  to   i'«6o  "SUq  na^  "io  awnocf  orli   t»Biv  ttcol  bisq  ioix  bos  bsaabxig;^ 

*^»X«P3®  eJtii  lo  triQX  bm oes  Qrfi.  xox  afecoftiYlb  oi  ©Xtfsoliqqs  etiloq;!! 

■^JEj.vi4lsfIsnfw^9V0  ©onebxvo   esii  *j9iC^  &as  |J^S©X  <?1  sjccfrG  b9{>£C9  *adi   t^nsa 

etl  as  g£K>I  as  iitei-BajEtGqyjioo  xfoirs  sTiess's  04    usw  m^aJtaXa  iJSfi^f   avroxla 

-iioo  5fi9&«©^sd  tS£«X  «3  -i^xsxracfsl  ^«««ffi  *<eii^   ^jsiX^  '^I^^.P,,^.  «6iwet  ibI|^ 
*K  e£M(Eia£{T  iai9iDB%ib  •mot  ^  63:«o<f  a  %i/)eiaf4^  essalsetf  a^i:  Jtodfjvit 
^£ffi' iXeiofaiil.  .©  av;  brre  ft^olwjBlC  *0  xijtvr&k  (jVsXXJEK  .0  aaslXIiv;  (CbSosIC 

V  \:'xmrs(f&%  m  i^i  j'seTaiassii  jttfi*aiaaje  ,M»lsF«itP  Jwiji  .^fltabiaett^^ 

^tzeXXHI  boliei;  ^-^^^^  -Qalnub  iadS  {|S£SX  «dX  9iiut  Xi4mr  iaabiH&iq  £ 
S£9X  tX  stasit  iuoda  imd^  ^axo^de'Xlb  eXos  Btk  ^tau  leAoaud  bxu3  i^rcolc!?£i^O 
®jB«i£CO  oS  aKeo  I'il^ai.eXg  ,a!io*os-ix6  bXee  luit  I0   s.10  lo   Jasape-x 


after  various  conyersaticaas,   the   said   three  Direotors    -v  *  -x-  agreed 
to  employ  *  *  *  loodall,   and   '*  *  *    Voodall  agi^ed   to  "be  employed  by 
said  HacHae's  Blue  Book  Company  *  *   *  as  its   General  Mans,ger  at  a 
salary  of  f7»500  per  year,  and  in  addition  thereto*  a  btaaus  ©qual  to 
\Q%  of   the  amount   of  net   earnings  of   said  oorporation  availa"ble  for 
dividends?"    that  ahout  June  15,   1932j  Miller  telephoned  to  plaintiff 
"that   the  Directors  had   decided   the-t  in  addition  to  eri^loying  *  *  * 
I/oodall  as   General  iltaiager,   they  would  p-lso  elect  him  aiS  i^residant 
and  Treasurer  of   said  Corporation,  and    that  Plaintiff  agreed   to 
accept  said  additional  duties  vdthout  an,y  further  or  adr'itional 
compensation,  and  in  said  conversation*  Plaintiff  herein  was  re- 
quested by  ^-  *  *  Ililler   to  oome   to  Chicago  iiamediately  and  assua« 
the  responsiMlities   of  his  duties  as  President,   Treasurer  and 
General  Manager  of  said  Corporation  on  June  20,   1932»"     The  laaster 
further  found  that  plaintiff  was  duly  elected  hy  the  directors  of 
defendant  corporation   as  president  and  treasxirer  for  a  peilod  of  one 
year  beginning  June  20,   1932,  and  ending  June  19,  1933,    "and  unless 
otherwise  ordered  by  the  Board  of  Directors,  until  Ms  successor  is 
elected  and  qualified;**   that  plaintiff  entered  upon  hia  duties  as 
president,   treasurer  and   general  manager  of   defendant  corporation 
about  June  20,   1932;    "that  each  month  he   received  his  check  for   the 
proportionate  part  of   the  f7s50G  annual  salary  agreed  upon,  and   that 
upon  the   expiration  of  the  first  year   of  his    said  employment,  he  re- 
ceived a  check  representing  10^  of   tiie  profits   of   Uie  Corporation 
available  for  dividends ;•'   that  plaintiff,  in  the  course  of  his  employ- 
ment, signed  his  name   "at  various   times  as  :gresident,   or  Vihen  dealing 
with  the  financial  affaire  of  Baid  corporation  signed  his  naae  as 
Treasurer,   and  when  dealing  vvlth  the  representatives  of   said  cor- 
poration, for   the  purpose  of  promoting  its  sale,   sicned  his  naiae  as 


■^ff  &®'eoIg:s£S  »€  o^  bot-iSJa  XlAil)eofe^  *  *  *  bmi  tXJCflfeoa*  ^  *  *  -^It*®  ®«f 

©HO  lo  Mi^sf  Atiit  x®t£ira«s'«J  fejaai  5ffSS^ibisinq[  bub  iBSJtJBtofiofv  ^Bs^fl9%a.[3 
iiselsm  ^jOs"   ,&StJ  ^aX  ©jaiirT,  gKibe^  J>j3>£*  |Sg©X  «0S  9£U»%  ^almix-B^iS  r&9x 

Q«  «©l5fj»&  fflM  as^qu  £is«»#ii©  tttrfit^Iqi  ii^atf*   "tt^a.t^iXai/p  baa  AaJoaX© 

©xC*  -s^t  :g3&£f©  nM  beytlstm  eg'i^&Mm  ii9.fi^  Hisd-^*'   t&tQX  ,0K  aaift  *xrocfjs 
«*-C3«tJ  i«^i  <iaciq[£f  5®©i3ffl  T£t&X*ss  X«m;hisb  0®a«V'|:  9Sli   tQ-itfiq,  d*j6iw>l^«o<jossx 


Manager  of  said  MacSae's  Tlxxe.  Book  Gompaia^r."       The  Mister  furtlisr 
found  that  for   the  fieoal  year  ending  Eay  3l»   1952>  defendant   sug- 
tained  a  lo&s   of  approximat-fsly  £l6»15Cj    "and  for   tliy  fiscal  j^esr 
ending  Maj?-  31st,  1955,  gXter  _the  em[)_l oyment  of  the  glalntif f  ^igr QiBjt 
the  Brdd  3)efendant  Corporation  earned  a  net  profit  of  s.pi5rox-ln&.tely 
$17,868.  « 

The  testimony  of  Miller,  Crawford  and  Dtmckel,  ^'ho  were  dip- 
ectoTS  at  the  time  in  fuestion?  oorrohorates  plaintiffs  tar.»-iBxon'r 
that   the  agrseiaent  for   ecjployiaent  of  plaintiff  wao  as  jf^enefv?.!  atanagsr 
Of  the  corporation,  and   tha  master  foTaid  that  plaintiff's  proof  in 
that  regard  was  net  contradiotsd  hy  any  ■vdtnesa  who  ts!?tifiec!  in  "behalf 
of  defendant.     The  laaster  stated   that   the   sole  oontention  of  defendant 
Was   that  plaintiff  was  never  employed  "by  defendant   as   gensrp.l  manager j 
hut  that  in  accordance  with  a  resolution  passed  "by  the  corporation  on 
June  16,  193S,  ho  -aias  employed  in  the  capacity  of  praBidont  and  treas- 
urer.    But   the  Bjaeter  specifically  fotmd  that   the  employment   of  plain- 
tiff,   "as   General  Manager p   '.ms  definitely  agreed  upon  prior  to   the 
meetings  of   the  Btockholders  and  Directors   on  June  16,  1932." 

This  appeal  is  "based   solely  upon  tha  theory  of  fact  that 
pla5.ntiff   "■^as  am^oyed  as  president  and  trsasfiarer,  and  in  no  other 
ca,pacity  whatsoev-jr."      (Italics  ours»)     .vfter  a  careful  e:?caiai nation 
of  all  of   the  evidence  in   the  case  ws   are  entirely  er.tiBfisd  with  the 
inafiter's  finding  that  plaintiff  was  employed  "by  defendant  n,3  its 
general  manager.     Plaintiff  -sfas   elected,  preeidsnt  and  treasurer  ef 
defendant  corporation.      I'h©  parties  agree   thiit  the  "by-laws  of   defend- 
ant corporation  did  net  provide  for  sn   elective  officer  having  the 
title  of   General  Meiiager.     The  position  of  general  manager  is  distinct 
from  &ny  of  the  offices  set  forth  in  the  hy-la.x7s,  vis.,  president, 
vioe-preGident,   secretary  p-nO   treaDuror,   and  it   reems  clear  from  th© 
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-a«st^  &«!t^  i««bf36^q:  t&  vdls^Bfi^o  sAi  ctl  feeljolQiSd  naff  »lf  tStftI'  <*1  *ilit 

"s&iS^a  on  itt  ,6«s«i  t."St»«*!s^®t«^  S»*«s  si^vfela-str-q,  ajt,  b^vf^Xgi^  saw"   lix?n;..,.o,Iq 

sHi  isffl-il  sadX&  aifflfta  *i  Aa».  t«tt«»ai9*^*  hoM  t^^B^oo^   ,  J«»fei,-»ai:<£-.yoiv 
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nature   of  plrdntiff^e  work  tliat    the  r'=.'li'.ticneMp  between  defendant 
aoid  its  gsneral  u^nager*  plaintiff »  y;&s    tliat   of   employsr  and  emgloj- 
es.     The  "boa re*   of   ciiractore   controlled   the  affairs   of    bhe  oorpor- 
ation.      (S«e  Bloom  v.  V'ehon  Co^,   541  111.  200 »   20 6«)      The  rscord 
shows  heyont'.  dispute    that  hecauoe   of  a  large  Iobs  in  operations  for 
the  fiscal  year  endiag  May  51#  1932,  the  directors  of   defendant  were 
anxious   to  ohtain  an  able  person  for  th©  posi;,ion  of   general  manager, 
and  that   they  iselected  plaintiff  from  amons  a  niaaber  of  aprplicants 
for   the  position,     .^.ch  of  the  three  persons  who  were  directors  of 
defendant  st  the   time  in  question  testified  that  on  June  2,   1932*   tiiey 
employed  plaintiff  as   g-onsra-l  aaanagex   of  defendant  company»   at  a 
sslary  of  t7»500  pei*  year  pluB    ten  per  cent  of    the  neo  profits   of   tlw 
company  applicaTsle  to  dividends,  and  that  plaintiff  accepted   such 
emploi'meat.     Plaintiff's  testiffiony  is  in  accord  ^Yith  that   of   the 
directors*     v;he  raster  found   thiA:  no  witness  who  testified  for   de- 
fendant oontrauicted  the  evidence .     i'hat  it  we„B  legal  for  said   direc- 
tors  to  employ  plaintiff  as  general  manager  under  an  oral  agreement, 
se<^  Hosehill  Cemetery  Gp*  v«  £ej!E:Sjer,»   223  111*  567,   573 •  The  election 
of  plaintiff   to    the   offices   of  pi-esident  and   treasurer,    soae  dc^s  lateri 
did  not  al-)rogate  the   oral  contract.     Mor  did  t^o  fact  that  plaintiff 
acted  as  president  and  treatvurer  operate  as  a  limitabion  on  his  po^ffers 
as  general  jaanager.      (See  2  flstoher  Gye.  corporations   (pexmanQnt   M,) 
601,  Oh.   11,   SQO.   666.)     Defendant  does  not  c<Hitend  that  the  election 
vvould  a-hrogate  the  oral  caitract  if  such  contract  ¥.'as  made,  "but  it 
argues   that   the  master  should  not  have  helieved   the  witnesses  wh® 
testified  that  it  was  jaade.     7h&  masfeer  would  not  have  heen  justified^ 
under  all  of  the  facts  and  circumstanoas,  in  dislselieving  the   testi- 
mony offered  hy  plaintiff  in  relation  to  the  oi-al  contract.     Defend^art, 
during  the  t^^o  ye..r3  of  plaintiff's  employment,  held  him  out  to  the 


,-Xi^MBiEMSie  lJS^»is©s   iO  «oiJiao^  9^;^  ^ol  £R>3i:e«[  aid's  «s  niairfia  o;f  ajjoixna 
.    'toLt  im  a*i:l0x«  v'6>ia  a^   ^  tm»o  1©^  iwd  ewXg  xjset  •C6q[  008«VliJ  to  Tt^ujlaa 

mU9&l9  »£CS  •893  t7d8  *IXX  i^SS   «J»©isgBn^  .v  «9;>i  TxataffleO  XXJtttaaofl  9»b 
miiti«XQ  ij^^  #Wi  ttg^^  hJLb  isa&    •i^Mttmo-  tnim  Wi^  ^iss^oT^s  ion  bib 

tif>UxxBX»  &JS.S  SMi  bm»$m9  ^o»  S9o£  '^^am^st&l^'    (•si^  «(>9a  tli  vkb  tt6d 
«*jk^i»#  «i£^  SixiT9lX«'d'8ife  at  <a9»af,;t?>«if;iy?jc  ^^  u^f 


-7- 


"business  -«orld  as  its  general  manager,  and   tiiat  lie  performed   the 
duties   of   that  office   e^jmot  "be  reasona-bly  qucationod.      riie  oy-I 
of  defendant   state    tlmt   the  xjresident^  -yice-prssidsnt,   nscrstary 
and  treasurer  shall  perform  the  duties    "usaEillj  appertaining"   to 
their  re,.pectire   offices.      The    Berrices  rendered  Isy  plainoiff ,  ay 
general  Esnager,  were  imdouhtedly  hayomi  the  duties    «usually  apper« 
taining"   to   the    offices  cf  president  and   treasurer.     The  offioa  of 
general  manager  i.   of  hroader  ii^port  .h.n   that   of  president,    (see 
m^yinm.  r.  i^M,^J.^K^^,RooU^Co^  17  6  Ind.   682.)      .:ehe  Tary 
te.^   [general  meager]  is   oaici   to  i^ly  ta  ^ne.al  supervision  of 
the  afraira   of  a  corporation  in  all  department^.. h      (g  Fletcher  Cyc. 
CorporatiouB   (Benaaaeat  M.)    59S,  Gh.  11,   sec.   665.) 

"It  is  well  eetatlished   that   the  directors  of  a  corporation 
caiinot  recaive  ooapenBatioa  for   the  performance  of  their  duty  as 
director,   or  a.   officers   of   the  corporation  unless  compensation  is 
providea  for  hy  a  hy-to   or   resolution   of   the  board   of   directors 
before   the    services  are  rendered.     This  rule  applies   to  a  director 
who  is   the  president,   vice-president,   secretary  or  troaaurer  of  a 
corporation,  but  it  does  not  apply  to  a  director  or  officer  ..ho  has 
perfomed  necessary  serrices  entirely  outsiae    the  scope   of  hie  duties 
as   a  director   or   officer,   a  I   the  instance   of    the   ofiiocrs   of    th© 
corporation  li&yin§  general   authority  over   the  affaire   of   the  cor- 
poration, tinder  an  express  promise   of  payment  for  auch  services  or 
under   such  circumetsnces  as  raise  an  implied  proaise   to  pay  for 
thsia.«      (^ev®n£  y.  lniMMi3X_:iPMJu..  34 G  ill,  495,  498.) 

"*  *  *  That  axi.  officor   or  a  director  of  a  corporation  may  also 
validly  contract  with  the   corporation  to  serva  it   as  an  employee  and  be 
paid  for   that  eervice  is  no  longer  an  open  queetion  in  this  ^:tate*   The 
rule   that  an  officer   or  a  director   of  a.  corporation  cannot  recaiva  com- 
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pensation  unless  such,  is  provided  "bj  the  "by-lav/s  or  rGBolui^ien 

of   the  board   of  dixeotors  before   the   riexvicef.  ars  reridsrsii  has  an 
e;-:ceptiou  noiv  at;  fully  established   as   the  mils   (4  i'Vlotoiier^s  'iSncy. 
» Corp  orations,'    sec.   27399)    that  if^here   such  ofricar  or  .director  3aas 
performed   ser-yicea  olearly  outside   the  scope   of  hf:ts  du';iea  as  Buoh. 
officer   or  airecr.or,  at   the  instance  of  someone  of  the  corporation 
Iri&ving  general  authority  orei'  its  affairs  anc^  rjidsr  a  proinise  of 
payment  for  such  services »  he  is  entitled   to  rsoaivs  pay  theiyfer." 
{Joy  V.  jJitto,   356  111*  348,   355.     See  also  Jox  t.  Mttp,   271  111. 
App.  395,   408,   and  caseB  cited   therein.) 

In  connection  with  the  ahova  rule  of  law  it  raus^t  /ba  reiaomosred 
that  plaintiff  was  employed  aa  general  nuauasor  on  or  ahout  June  2, 
1932,  anU    s^jriat  after  he  ivas  elected  prcBidant  and    treasurer  of    the 
corporation  on  June  16,   1932j>  he  also  acted  as  genersJ.  i^.n;i.£;sr. 

Til©  findings   of   the  master  are   supported  "by  the  over^.heladag 
weight   of  the  evidence. 

The  decree  of  the  Superior  court  of  Cook  camty  ehould  he 
and  it  is  affirmed. 

:ss  AfflimiD. 


friend,  P#  J«,  vnd.  Ctilllvan,  J.,  concur* 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 
Begun  and  held  at  Ottava,  on  Tuesday,  the  5th  dajr  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-seven, 
within  and  for  the  Second  District  of  the  State  of  Illi-uois: 

Present  --  The  Eon.  EPA.NI<:LIN  R,  D0"/E,  Presidin^^  Justice 

Hon.  FRED  1.^  V/OLFE,  Justice 

Eon..  BLAINE  HUFFLIAN ,  Justice  C\  f\    ^^     ^      A    ^  ^ 

JUSTUS  L.  JOHNSON,  Clerk 
I  RALPH  H.  DESPER,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On  [j^£  '^      1937 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  to-wit: 
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G-en.  No.  9261  Agenda  No.  18 


In  the  Appellate  Court  of  Illinois 
Second  District*" 


l\ 


October  Term,  A.  p.  193?         i    \ 


J.  A.  Kyler, 


\ 


Appellee,       /  ^  "%  / 

/    Apt)eal  fra|n  t!l?q  Circuit  Court 

I    ,^f«''**""-.,  of  De  Kalbi_  County 
L.  ^/¥.  Loptien,         |   #" 

Appellant,       \i  ^' 

HUFFMAN  -  J. 

Appellant  prosecutes  this  appeal  from  a  Judgment  of 
the  circuit  court  of  De  Kalb  County,  rendered  against  him  upon  a 
promissory  note.   The  Judgment  was  originally  entered  by  con- 
fession, and  on  motion  by  defendant,  was  opened  up  for  the  pur- 
pose of  permitting  him  to  plead  to  the  merits.   The  plea  of  the 
defendant  was  to  the  effect  that  he  was  relieved  from  liability 
on  the  note  because  of  his  discharge  In  bankruptcy,  In  which  bank- 
ruptcy proceedings  the  indebtedness  evidenced  by  the  note  had 
been  duly  scheduled.   AL>T:;ellee  sought  to  support  the  Judgment 
by  establishing  a  new  promise  by  defendant  after  his-  discharge 
in  bankruptcy.   The  cause  v^as  heard  by  the  court,  who  found  the 
existence  of  a  new  promise  as  claimed  by  arjoellee,  and  entered 
judgment  to  the  effect  that  the  Judgment  by  confession  was 
reaffirmed  and  snould  stand  in  full  force  and  effect  as  of  the 
date  originally  entered.   This  apoeal  follov^s. 

Appellant  com.plalns  of  the  testimony  of  the  witness 
Donna  Molander  given  with  respect  to  the  rtc^h/promise.   The  abstra_ct 
fails  to  show  any   objections  ihterposed  to  the  testimony  of  this 
witness.   Therefore,  this  objection  is  niot  available  to  appellant. 
Appellant  next  urges  that  the  evidence  of  the  new  promise  is 
wholly  different  from  thet  as  alleged  in  the  pleadings,  a^mi 
therefore  a  fatal  variance  exists.   One  who  §eeks  a  reversal 
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.1,   -  KAMt'^m 
Q  noqs/  iHirf  oRfi.tjeg.e  Jj^'isLnai   ,^;?fiij«0  cfXsX  sG  lo  Jit/oo  i^iyoiXo  arfi^ 

©ritf  ^o  .ssXq  9rif      .8C)"iism  siii-  o^  .5.133X0-  o:?  mixf  i^niJJljmsq  'io  esoq 
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should  by  the  abstract  fully  present  the  errors  relied  upon,  and 
In  a  sufficient  manner  for  the  determination  thereof  without  the 
court  having  to  resort  to  the  record.  Village  of  Harrington  v. 
Lageschulte,  325  111.  343;  O'Meara  v.  G.  ivl.  St.  P.  R.  R.  Co. 
367  111.  82.   The  abstract  sets  out  no  pleadings.   Under  such 
circumstances  th  is  objection  is  not  available  to  ap'oellant  . 
Vs'elch  V.  City  of  Chicago,   323  111.  498,  501,  502. 

The  trial  court  heard  the  witnesses  and  had  an  oppor- 
tunity to  observe  them  while  testifying.   It  is  not  within  the 
province  of  a  court  of  review  to  substitute  its  findings  of  fact 
for  that  of  the  trial  court,  unless  such  findings  appear  to  be 
manifestly  against  the  weight  of  the  evidence.   Alton  Banking  Co. 
V.  Alton  Bldg.  Ass'n.  289  111.  App.  177,  186;  Hall  v^'  Flttenger, 
365  111.  135. 

The  Judgment  of  the  trial  court  is  therefore  affirmed. 

Judgment  affirmed. 
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STATE    OF    ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTPS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keejx'r  of  the  Eecords  and  Seal  thereof,  do  herehy 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Apjiellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  tliirtv- 


CJfirl-  of  the  Appellate  Court 

(73816— 5M — 3-32) 
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AT  A  TERIvi  OF  TH3  APPHLLATE  C0U3?T, 
Begun  and  held  at  Ottava,  on  Tuesday,  the  5th  day  of  October,  in 
the  year  of  cur  Lord  one  tho\isand  nine  hundred  and  thirty-seven, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Eon.  EF:AI\[KLIK  R.  DO^Tl,  Presiding  Justice 

Hon.  ERED  3-.  V.'OLEE ,  Justice 

Eon.    BLAINE  HUEFLLAN ,    Justice 
,-  JUSTUS   L.    JOHNSON,    Clerk  £9    S     I  a  A«     63b 

\  RALPH  H.    DESPER,    Sheriff 
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BE  IT  RSMETmBERED,  that  afterv/ards  ,  to-wit:  On  DE^  -^^   ^^•■ 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  to-wit: 


G-en.    No.    9242  Agenda  No.    10 

In   the   Appellate   Court   of   Illinois 


I 
October  IJterui,   A.  tt.    1937    /  %  I         1 


Secoiid  district  ;^  |'     ^i. 


Nelle   Sisnejr, 


Plaint  iff -Appellee,     |  I 

vs,  I  Appeal  from  the  Circuit   Court 

Minnie  Vsallk,    doing  business   s.e\J^  ',    of   Peoria  County 

V/allk's  Furniture  House,  1%^        ^,/ 

Defendant- Appellant , 


WOLFE,    J. 

This  suit  was  instituted  by  appellee  in  the  Circuit  Court 
of  Peoria  County,  Illinois,  on  July  1,  1936,  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  her  on  December 
9,  1955,  as  a  result  of  a  fall  sustained  by  her  while  walking  through 
appellant's  furniture  store.   The  original  complaint  consisted  of  five 
counts.   On  motion  &t   the  defendant,  count  one  was  stricken  and  the 
case  went  to  trial  on  the  four  other  counts.   The  complaint  alleges 
that  the  defendant  was  conducting  a  furniture  store  in  the  building 
known  as  No.  606  to  610  South  Adams  Street,  in  Peoria,  Illinois;  that 
there  v/as  an  implied  invitation  to  customers  to  enter  the  building  and 
a  duty  on  the  defendant  to  keep  the  building  in  a  reasonably  safe 
condition;  that  plaintiff  was  la^'fully  upon  the  premises'  by  the 
Invitation  of  the  defendant  and  was  exercising  reasonable  care  for  her 
own  safety;  that  as  a  result  of  the  carelessness  of  the  defendant, 
plaintiff  walked  upon  an  uneven  portion  of  the  floor  and  slipped  and 
fell.   It  is  also  charged  that  the  defendant  maintained  a  portion  of 
the  building  in  a  careless  and  negligent  maxiner,  in  that  the  floor 
of  a  part  of  said  building  was  uneven,  and  of  different  floor  levels, 
with  a  ate  :-down  of  several,  inches,  and  said  portion  of  the  building 
was  dark  and  not  properly  lighted. 

In  count  three  of  the  petition,  the  negligence  of  thedef end- 
ant  was  alle'-ed  to  have  consisted  of  the  failure  of  the  defendant  to 
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erect  a  warning  sign  at  said  doors  and  uneven  places*'  In  count  four 
the  negligence  complained  of  is  that  the  defendant  failed  to  place  a 
guard  rail  to  assist  persons  in  passing  from  one  floor  level  to 
another.   Count  five  charges  that  the  portion  of  the  building  where 
the  accident  happened  was  dark  and  not  properly  lighted;  t|iat  there 
was  no  sig-  of  warning  or  signal,  and  that  the  defendant  displayed 
merchandise  in  an  attractive  manner  around  and  close  to  the  uneven 
part  of   the  ploor.   All  of  said  counts  allege  that  the  plaintiff 
was  in  the  exercise  of  due  care  and  caution  for  her  own  safety, 
and  because  of  the  negligence  of  the  defendant,  the  plaintiff  fell 
and  y:as  injured  and  sustained  damage. 

The  defendant  filed  her  answer  in  which  she  admitted  possession 
of  the  building,  the  operation  of  the  store,  and  that  an  implied  in- 
vitation was  given  to  customers  to  enter  t.ie  building..  3he  alleged 
that  she  was  uninformed  as  to  whether  the  plaintiff  was  a  prospective 
customer  or  was  lawfully  on  the  premises.   She  denied  that  the  plain- 
tiff was  in  the  exercise  of  due  care  and  caution  for  her  ovin  safety, 
and  denied  the  several  charges  of  negligence  contained  in  the  com- 
plaint. 

The  case  v/as  tried  by  a  jury  wiiich  found  the  isf^ues  in  fi-.vor 
of  the  plaintiff  and  assessed  her  damage  at  :?3,500.00.   The  court 
entered  a  judgment  on  the  verdict  in  favor  of  the  plaintiff  and 
against  the  d.Gfendant.   The  case  comes  to  this  court  on  appeal. 

The  apT-iellee,  in  compsjiy  with  her  brother,  st  abou  ;  noon  on 
December  0,  1935,  entered  defendant's  store  at  No.  606  S.  Adams 
Street,  Peoria,  Illinois,  for  the  purpose  of  purchasing  a  chair. 
No.  606  and  608  are  connected  by  an  archT^ay.   In  goihg  fi^om  606 
to  608  there  is  a  steo-down  of  about  six  inches.   As  the  plaintiff 
went  to  pass  over  this  step  she  slipped  and  fell,  end  claims  she 
was  painfully  and  permanently  injured.   It  is  not  disputed  that  the 
appellee  was  ?  prospective  custoir.er  in  appellant's  store,  or  that 
she  slipped,  fell  and  was  injured.   From  an  examination  of  the 
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record  it  seems  to  us  that  the  appellee  has  established  by  a  pre- 
ponderance of  the  evidence  that  at  the  time  she  -fjas  injured  she 
was  in  the  exercise  of  ordinary  care  and  caution  for  her  own  safety. 

The  defendant  seriously  contends  that  the  evidence  does  not 
shop  tjiat  trie  defendsoit  '.firas  guilty  of  any  nee-ligence  that  Trar  the 
approximate  cause  of  plaintiff's  injuries,  and  therefore,  that  the 
verdict  of  the  jury  is  contrary  to  the  manifest  weight  of  the  evi- 
dence.  There  is  no  complaint  tliat  the  Jury  was-  not  properly  in- 
structed.  V.liere  a  jury  'lias  been  properly  instructed  as  to  the 
lav.'  in  the  case  and  have  reached  a  verdict,  the  Appellate  Court 
is  not  Justified  in  reversing  their  verdict  unless  we  can  say 
their  finding  is  mar.ifestly  against  the  weight  of  the  evidence. 
We  cannot  say  thet  this  verdict  is  contEary  to  the  freight  of  the 
evidence. 

The  appellant  claims  that  the  trial  court,  over  their  otjections, 
admitted  Improper  evidence.   This  charge  is  directed  against  the 
testimony  of  Dr.  Fred  Stuttle,  m'ho  testified  thst  he  hsd  examined 
the  appellee,  and  ascertained  the  extent  of  her  injuries.   He  teeti- 
fied  at  length  as  to  what  he  did  in  maJsing  the  examination  and  i^ave 
as  his  opinion  what  his  diathesis  disclosed,  and  in  his  opinion  the 
injuries  sustained  by  the  appellee  were  permanent.   He  also  testified 
to  having  an  X-ray  Pictur©  taken  of  the  appellee's  foot  and  Hiat   the 
X-ray  disclosed. 

The  abstract  shows  the  folloT^ing:  "Q,.  So  we  resolve  ourselves 
into  this,  don't  we  Doctor,  that  the  conclusion  which  you  reached  was 
not  based  solely  upon  the  result  of  objective  symptoms?  A.  Yes,  that 
can  be  said.  Q,.    Thpt  is  true  in  this  case?   A.  Yes,  Mr.  Kavanagh:  I 
move  tha.t  the  answers  of  the  doctor  be  stricken  as  no  proper  founda- 
tion has  been  laid.   The  Court:   He  did  not  answer  any  conclusions, 
did  he?  Mr.  Kavanagh:  The  findings.  He  testified  to  findings.   The 
Court;   I  sustained  the  objections  to  his  conclusions.   Kavanag'-: :  He 
testified  to  some  findings  and  he  cannot  testify  to  findings  that 
are  bases  upon  objective  syrLptoms  (evidently  meant  to  be  subjective}. 
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Court:   Yes,  but  I  cannot  strike  his  entire  cestiraony.   i/r,  Gaskins: 
The  finding's  which  irere  proper  were  left  and  others  -Ji'ere  stricken. 
The  Goui-t :   Answers  rtiF-y   stand". 

In  the  case  of  Judy  v.  Judy,  261  111.  470,  page  474,  the  court 
uses  this  lanp:uage:   "The  only  otjection  made  to  the  tesuimony 
of  these  witnesses  was  to  their  competency  to  testify  ih  the  case. 
They  were  comnetent  to  testify  to  the  execution  of  the  will,  gjid  the 
ocjection  was  therefore  oroperly  overruled.   If  any  ''-art  of  their 
testiT.ony  was  incompetent  that  part  snould  have  been  objected  to 
specifically  ,  but  no  such  ocjection  '.I'as  mpde. "   In  the  case  of 
Goburn  v.  Moline,  East  Uoliiie  &  ..'atertown  Railway  Co.  ,  149  111.  App. 
132,  on  pa.ge  142  this  court  in  passing  upon  a  similar  question  states: 
"The  motion  did  not  point  out  any  answer  made  by  Dr.  Donda.nville  which 
appellants  desired  to  have  excluded.   If  tnis  motion  had  been  granted 
as  to  Dr.  Dondanville,  the  Jury  would  not  be  able  to  kno^v  what  -oar- 
ticulars  were  excluded.   The  motion  should  have  pointed  out  the 
particular  answers  which  appellpjits  desired  to  have  excluded,  or  the 
■■-articular  part  of  the  answer,  as  the  case  might  be",  rontlus  v. 
Gonimercial  National  Fi-^fety  Deposit  Co.  ,  137  111.  Apo.  20.      The  m^jor 
portion  of  Dr.  Stuttle's  testimony  was  based  upon  subjective  symptoms 
anc.  \^!^s   properly  adjnitted  for  the  Jury  to  consider.   The  objection 
of  the  ap-oellant  W3S  .<:;eneral  snd  not  specific,  and  the  court  did  not 
err  in  overruling  the  objection. 

Error  is  also  assigned  that  the  verdict  of  the  Jury  is  excess- 
ive.  We  are  of  the  opinion  that  the  verdict  is  b    very  liberal  ajBOunt 
for  the  injury  wnich  the  apoellee  sustained  in  this  ;?ction„  but  ^e 
cannot  say  that  it  is  excessive. 

V/e  find  no  reversible  error  in  this  case.   The  judgment  of  the 
Circuit  Court  of  Peoria  County  is  hereby  affirmed. 

Judgment  affirmed. 
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STATE    OF   ILLINOIS, 

.      SECOND  DisTEiCT  J     '  I.  JUSTUS  L.  JOHNSON".  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  kee]?('r  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  i^aid  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottav>a.  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815 — 5M — 3-32)  .■,«^&,7 
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AT  A  TEmi  OF  THE  APPELLATE  COURT, 
Begun  and  heLd  at  Ottawa ,  on  Tuesday,  the  5th  dajr  of  October,  in 
[    the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-seven, 
[   within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Eon.  FPJINKLIN  R,  DO^ra,  Presiding  Justice 
Hon.  FRED  3-.  V.'OLFE ,  Justice 
Hon.  BLAINE  HUFFLiAN,  Justice  ^ 

RALPH  H.  DESPSR,  Sheriff 


BE  IT  REMEMBERED,  that  afterv/ards  ,  to-wit :  On       J.AN  2  1  l938 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  to-wit: 
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GIB.   KC.  9345 


AQTMi^  no*    H6 


in  'PES 

^pfisixat;^  aoijHT  or  iixiwoif? 


OLAiiA  KHID, 


Appelitso, 


CITY  Of  BllAflDSas,   a  l^unlolpal/ 
OorporstioR,  # 

/ 
App©llsint«# 


DOVj:,  Pre  aiding  Justice. 

Tbis  is   n  sttit  erougiit   to  recorar  dasages  for  personal 
iujiirifea  3U3tsiia«4  by  ci:©  pialnt-iff  and  froB  a   Jadgm^iRt   in  her 
favor  th©  Citj  has  appealed. 

un   &lie  £ft®raooa  of  siuguat  S,   1935,   ns  s'aown  by  the 
evidsnoe,  app<islie©  aad  her  daughfeer  wer«  riaiw?  in  h.«r  autoinobile, 
«h-ieli  'vsas  prooe#di75g  in  «  westerly  dirsotion  on  '-.est  ?l@&ae?rjit 
Street   in  th&  Oltj  of  Beividere.     The  oar  li&iX  a  left  h.an«  criTs 
sa«S  was.  being  driven  by  the  daughter  and   casi©  to  a  atop  on  th@ 
north  2id0  of  v.est  /laassat  'itreet  in  a  dstslgnatad.  space  iniUoatad 
h/  oraa£8  colored  parlclriiS  lin^s  tv'aioh  ran  east  and  w^est  and 
parallel  «itb  the  carl)atoa^  on  tbo  north  ^ia©  of  \vSat  I'leasant 
Street.     Appelle®  was  riding  on  the  ri^fTlit   side  of  th®  front  seat 
besid'i  ijor  daughter  smd  •^Yi&n  the  oar  stopped  appellee  op&n&cl  la© 
door»   looked  dov^n  anci  st@pp«d  on  the  curb,      :^hs  then   ?5roc®ed©d  to 
"Stfalk  ^e&t  along  «   foot  patti  wijicb  r&ti  parali®!  with  tliQ  e«rb,    to 
tiasi  froat  end  of  har  aar  JAJid   tfean  she  i«?©r»t  nortii  across  tbe  street. 


ili_t5il.^:iil!:i£c: , ._., g»r--8,  ,.o^  .f^-ij) 
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flVj*.T::>  feni-ri  ^t»X  c   bsii  's;«o  »iiT     .©leblvXeg  !;«&  -^JlO  «iJ^  ai  i99%$S. 
tji»ja  ;?a*«f  ?iri«  l»e<5i  im%  dolSn'  R»«Jti  sfilaficq  feaioloo  »8fli»io  ^d 


minutes  latar  shs  returned  to  tfae-  csir,  rocj'oased  th«  street 
and  again  passed  ia  front  of  tha  car  and   along  tm  patii  parailsl- 
in?i-  the   eurbstone.     In  ait@m,pting   to  re-enter  the  oar,    rsb©  placed 
h&r  h^nd  on  the  fcsmdle  of  feh©  front  door  &nn  p_s  she  open©i3  the 
aoor,   stepped  back  sad  in  doiag  so  th«'  to©  of  feer  sfcoe  on  her 
left  foot  vt-snt  into  a  hole  'f^hioii  ?>,■&&  ioeat=  a  between  six  sad 
feightot^n  iiieliQs  north  of  the   eurbstoae  and  betw@©a  fehe  curbs  ton© 
i-iHd  the  footpath.     It  j^pp-s-ers  fz-om  the?  ©vids-aoe  that  sfisy  yesrs 
fisigo  at  this  point  a  holio%?  iron  or  sites^l  troll©;/  pole  hm  b«on 
©X'eoteCi  and  in  195.:   th§  portion  v-hieii  sxtende*!  -■x'oove  th»3   g-rov.nd 
w&;»  out  off  svith  aii  aoet/ieae   tore*;,    iaavln?;'   tae  portioi;  of  the 
pole  -iKhioL  bsd  be«a  "BUii«'d  in  vbs  ;,'round  rafa!*i.nir.ui:  in  th©  ground. 
Tii'3  nolo  surrounded  ^j  this  o^uin^i  ■^iiioh  r&n-aln&d  In  the  gr^afid 
w.«i3   about  Hix  inches   in  ^ianster  and   the  cssini^r  itself  was  about 
one-fourth  ot  an  incii  tS:.iGk  and  th^    top  of   it  was  about  one  inch 
belov'  t!i«3   surrouading  surface  of  tm  jtrouno  ano  -isaa  jaf?:gsd  and 
at  that  time  ikppQiiee  stepped  into    this  liole   it  «as  filletl  with 
'^atar,     iiitti  tlie  fiid  of  h' r  daui-later,   appellee  extrieated  ber 
foot  ^ut   in  so  doing  her  ankle  was  «;r©noiied  ,'^ici  the  hsel  Wfja 
torn  fro©  Isar  alios,      J  ha  ifsee^iatsljr  want  to   the  hoKo   of  har 
physiciiin  v^ho  ©xasineti  her  EOid.  fouml   ^  v©rtic;;.l  e«t  t.v,'o  or  tv/o 
and  one-bialf  laches  IO21.0  midwny  between  her  ankle  and  toiee,   the 
cut  est6ndia.3.  to  witaia  a  ;|.aarter  of  an  inch  of  the  bone.     It 
wrxs   to  recover  for  th^se  injuries  thet  this  at^it  wf-us  instituted 
algaiast  the  City  of  Bslvi^iere  and   a  ju-zn"  Sieving  been  vvaivad,   th© 
saus©  was  submitted  to  th©  court  for  detsniiiflation,  resultiag 
in  a  Judgment  for  th«  p-iaiatiff  for     855,00  «aa  ths   record   Is 
brousht  to   tills  court  for  r^sview, 

Dio  sfestrfl-Ct  of  ths   record   furaished  this  O'-^iirt  by 
oounssl   for  app®ilsnt  is  clearly  insuf ficioat   ^nd  for  thet  reason 


~i:&.£I.a'i6'vi  iiin-;-   (ail:?   u^&Im  btxB  %£U  AdS  lo  ^aoit  fli  &6aai»q  al«|MS  to/'. 
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the  appeal  ?^ill  l3e  dismis©©d.      ,.11   tae  isbstraot  discloaess   witli 
r«fereao©  to  p®rf«otine,  thla  app©'^!  is  shown  on  tiia  first  liae 
at  tli©  top  of  page  Qighti  of  the  abstract   and   la  a3  follov;s: 
''Reo.  Pag®  28-Jiotic©  of  Appeal".     It,  does  not   sha'w  uhen  ti'iis 
aotioQ  of  appeei  was  dated  or  whet-her  it  vjas  eT@r  filed  in  fa© 
office  of  the  clerk  of  t.Ji®  Circuit  Oourt  as  rsquire^d  by  th® 
Statute,   or  if  filed,  whether  any  notice  of  filiag  was  served 
upon  oppoait©  oounael,     v.lafst   In  s:iid   In    ■lif.iw  v.   DaTis,   .389 
111.   App.  447  at  pm^  '^*i^  is  applicable.      'Ths  rlglit  of  app©®!, 
under  the  Civil  Practice  .-vot,   las  pur«ly  sfcstutory,  .ajid  the 
proviaioas  of  thB  aet  must  b«3  eoffii>ll0d  isith,   other^is©  the 
appsal  iu  not  legally  perfected.     On©  of  tiie  first  r@q\iir®- 
jEonta  of  th&  statute  relative  to  sppSsil  Is  that  notlco  of 
appeal  h&  filed  in  the  court  from  which  the  appeal  is  tssfcan; 
see,   76,  Civil  Fraetic*  Aot,  111.  Jtet®  Bar  "tats.   1935, 
oh.   110,      304;   Jone©  111.   -itata.    Arm,   104.076;   and  if  tiie 
aotio®  b©  uot  filed   tha  appeal  is  not  perfested,     ?©c5ple  ©x  rei. 
Diiks  V,  Board  of  ivtSucatlon,    ,S3S  111*    s-xyp*   57B.     If  fkere  be  a 
failure  to  file  buqIx  actic©,    tlio  attaapted  appeal  is   ineffssotual 
snd  «iil  be  striokfisn.     Kuatsr  v.   Hill,    384  111.    ;-pp.   555   {/bst,), 
g  H.   S.    {:3d)   3I3S,     It  is  aiementary  tiiat   the  sbstrfect  must  ashtw 
all  th®  Escesaary  atap-s  in  tlie  lltsisatis^n  ;md  a  complianc©  with 
all  of   tiia  essential  requirement g  ss  to  apposl.     Village  of 
Winaetiee  v.  McMartin,   351  111.   154;   Ohriatj  v.   lilliott,   103  III, 
31.     The  abstr-set  is  tliersfor®  immffiolent  fof  failur®  to 
sffinae-tiveljf-  ^hov  that  appallaats  fiitad  notloe  of  appeal  in  th® 
tz'ial  court  within  the  prescrilsed  tisie.     -bore  audi  is   tru®  U:© 
revi^wiisg  court  is   not  boiirid  to  entertela   l\m  appeal.     Katson  v. 
SulXiveri,   26Q  Hi.   .-pp.    259;   Flour  v.   Coc-Jc,   209  111,    P-pp,  315, 
Tb©   court  of  revievv,   in  sxtch  Gsseat,    is  not  r8Q.uired  to  await   s, 
motion  \>j  appeile^B   to  dissilss  th«   appeal,   but  aey,   of  its  own 
aiotion,   diasaiss  such  at^peal  foi'  wf-nt  of  a  guffioisEt  absitract, 
Burk  V.    *v0b@r,   385  111,   ;.,pp,   391,   593." 


sir:;?  f^a-ffiv  'w.Js   i'oft  a»oI>\tr     ."1b»«j^/   lo  6oi*o;^-eg  s^sl  ,©eH"' 
,Xp.^-.-:qR  lo   Sfxl^Jt'l   Oi-JIY"       ,c»I(f.«cll7qi?   «.t   ©^4>  «®«q   ^8  ^if*   .cgA   »IXI 

a  S'd"  ®n:(s»^'d  •'11     .a'il'S  ,<is?/:   *XIX  esS    (.coliTaeufb;-:  Io  Mflofii  .V  a'^tXia 
.{.isCA}   dgs  ,riit   .lii  |.8J:   ,iiiH  .ir  t^SauU     * a<sfiiilii n  ecf  XXivr  dOA 

•»r;,.i«   .fas/^   3  3i?-'iJ-£^y    9itif    ^iii.i.5    X-Z/^^fi^St^Xi?    il   tfl      -SBf;    (ftS)    .S^    .H  ft 
■  iil-i  ®©i-5«U;jnoo  -4   fti^fts  aGUnnUll  sd-i  ill  9q0j^  f^o^a^o^c  •Ai  Itk 

,X.iI  SIS   ,;r^oiXX,'-:    .1?  t^al-xifC  \^,t  .XXI  I2«  ,0X*'i«aE6M  .7  ^4^»jKfii« 

bA^  ill  i>.©«<i«  Io  B*8.M5a  boXl*^  pJH&ii&qiia  iAM  wQdi  xX«jirlJ,iM«l^i 

.exj;  .q'^A  ♦XXI  ?'J?^   ,%oof^  .V  ^o*T  {«?Ss  .q[«A  .XXl  03S  .JsayXXXi/i 
c  ^-isvirjn  o*t  iJstXwj,!®^  loc  >X   tJ'asMcs  ion*  jal   ^waivt^i:  Ito  tmo*  »£fT 
'fi^rfo  f;.vJi  ic  «Ts^  ^x/d'  jifl'Sqqa  &iiJ  6isXfflr«!!X6  c;?  eet»XXa<jq«  Ijtf  oollo*' 

".ece  .x«?<i  .s«i\  .xxi  28S  .t»u'»*.  .▼  i-u/S 


■&©  ffilf-M  add  tlxat  liotwithstandiag  tU^=  insufficioacy  of 
ti^e  abstract,  ^®  haye  considered  th©   two  contentions  of  ootausel 
for  appellant,      s.3  to  tlie   firct  coatsritlon  that  the  evidence  coss 
not  disclose  that  the  bole  into  vfcieh  appellee  stepped  was   on 
Cit/  property  and  thst  therefor©  taa  city  ia  not  liable,  rie  find 
that  the   «videace   does  diacloss  that   the   city  had  desi^^nated  qb 
a  parking  are&  or  space  the   alaee  where  appellee's  car  v;as  parked  en 
Vtest  Pieiasaat  .USreet,      ;,,pp9 11  nut   therarora  irwitea  ^ippellee,   upon 
the  oeoaaion  in  "iUeation,   to  uss  tbia  parking,  apae©  and  park  her 
car  olose  to  aaii  parallel  'rtlth  the  north  ourhstone  of  this  puMio 
street,    and  sust  be  h©16   to  havs  ii^jpliedly,   if  not  expresslyv 
invited  her  to  leave  and   enter  her  oar,  when  so  parked,   in  the 
Efirmer  sh©  did,     Th«>  evidence  also  discloses  that  thsr©  was  a  foot 
path,  eight  or  ten  inches  in  width,   artendin??  both  ©ast  an4  w®3t 
from  the  point  v/here  appell'5©*.':?   car  u-as  ^jark^d.     Under  these 
clrouRist«riO«33  appellant,   in  our  opinioa,   is  liahle  for  das:^a.f®s 
resulting  from  its  aeglsct  to  keep  the  portion  of  the  parliing 
sp&cd  lyim?:  nortb  of  and  adjacent  to   the  north  eurbston®,  heins 
the  plao«f  Kppslle©  received  her  injuries,    in  a  reaaonafcl;/  gafss 
OOfiditioR.     Village  of  ri^\nEfield  v.   lioore,   IM  111.   135. 

Appellimt ' i;   seeoncl  contention  1b  that  the  Jnegsent  is 
©xo«3sivu.     Appel^^is'a  physioi&a  testified,  that  hor  injuries 
consisted  of  an  ankle  injury  cisd  a  out  on  the  front  of  her  l^ft 
leg.     He  testified   that  for  sboMt  thr®©  weeks  after  th@  injury 
&ppeli©6  callsd  &t  hia   office  nsiirly  nrery  day  and  tiriat  enrins 
this  period  of  ti?j@  her  leg  ^^  as   s^s-ollsn  sJid  that  be   QrQSsed  her 
wouid  and  prescribed  hot  ■appiioetions  an4  advissd  her  to  refrain 
from  standing;  and  to  keep  her  leg  elevatsa.     Kcj  ftirther  testified 
that  after  the  swelliiig  had  subsided,   appellse  ooatinueQ  to  call 
at  his  offioo  ©very  other  day  for  tt/o  v^eekra   ani   that  ha  kept  th© 
l6g  bandaged  for  at  least   six  vje*k3   after  the  injur/.      .»hil6  there 


■'■p.l&G   ^eriOiJarf'j./fr!  (ij'jon  mii   cS  Stwa^.lhigi  iiu&  to  ifJ'toii.  -^.Ixl  &&sqj» 

£j1»8   \i<ii  aaii,>30^  e  iJ.t    ,s«i,"s«i(,ci.  i»<i  i»«vl*©o'T.  ©©iX&qe/s  doaX<j  dJCt5 

,«tX  „iii  4f&l  ^©'xoa'irt  »v  JiIftJLl«i«*^al  to  e»swXXlV     .flci^i&ftpo 

aaiicftxxl  t.4.vf.l  ,}-^4^  Iss^lll^eo^r  tmiaisYi^t  s«»B..U;®qqA     .»Tri»«dox® 

<Tl:ss.?  i®iJ  lio  J«ost  tJiii?  xio  Jwtj  e  tea  ^xat^  ©Xistos  ixis  lo  h^i^l^ttoo 

•y,xwtKl  &.a5   ^»;J'is.   feiisaw  enit'id4  Jwodg  lol  (^345  l>»llX;f8»d  »H     .a»-t 

S^iTu5  ^f>iJ  &0a  x^ii  X'SR^®  xX't'^-'a"  «»oil'io  alfl  iB  b^lhiO  »#XXes^qs 

•xg-d  Df^sas-sb  «'il  ;^«ft;5  6ns  fldXXowa  ei*  w  ^^-i  "^s^  »»J-i*  l^o  i>oiieq  «lxJi 

Xlfso   o:!'  6s>4.iTl'5itoo  aeXXeqqjB   »&a&l»i«f«flB  tjSjBl  gnlXXews  ©rfiJ  istftw  isAi 
«.<1.t   3<|fexf  9.1  drarlj   hstB  B^@*«/  <j«fj  ^olt  -^S  i»d3Q  xteTe  (^olltlto  «JtM  cf-« 


is  no  allagstion  in  the  com?l'-ilnt  tkat  j'ter  injuries  wera  permaa®nt 
r.oT  ii5  tlier®  aaj  proof  tliat  thsijr  ars,   still  tlw  proof  is  that  at 
ths  ti£j0  Gf  the  Ivearlng  she  was  stili  using  a  baada^-e  to  stjatain 
hor  areh  and  Dr.  Fr^eraaii  testiflad  Ui&t  siis  suffered  oonsidarablc 
jjctia  ill  h&r  anKle.     'Sli®  ®xp«rl®riO@d  trial  oourt  'bs^for©  wliois,  this 
cause-  waa  trisci,   how0V@i%  poss^ssad  aaay  ad.vaatsg^a  '.^ijioh  we  do 
not  poaseas  and  we  •*^!AX«i  therefor©  .heaifcafce  to  sut'iititiite  our 

'rhe,  abstract  furnished  b/  oounssl  for  appellant, 
belap-  clearly  inoomplet©  -aad  insuffiolant,   the  aposai  will  be 
diaisisse-a. 

APPS.a  DISMISS®. 


;i^  ,}Mi.^  &1  'lit'.i'^q  miS  Xil^t    ,<««■»  'y^ds  ^asU  loo'sq  xta^  m%<»dS  K-d  tmx 


STATE    OF   ILLINOIS, 
■      SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Cmivt.  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  kec])i'r  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  wiid  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawn.  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


ClerJc  of  the  AppeVate  Court 

(73S15— 5M— 3-32)  .»5^&,7 


n 


AT  A  TEmi  OF  TR3  a?p::llate  court, 

Begun  and  held  at,  Ottava-,  on  Tuesday,  the  5th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-seven, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 


Present  --  The  Eon.  FFA.NKLIN  R.  DOYF. ,    Presidin^^  Justice 
Ron.  FRED  G-.  V/OLFE,  Justice 
V.on.    BLAINE  HUFFLIAW ,  Justice 

JUSTUS  L.  JOHNSON,  Clerk    29  O  I  5.  A. 
RALPH  H,  DESPSR,  Sheriff 


^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On   JAN  2 1  1933 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  to-wit: 


Q'm*.  ^.*    9349 _______„  .IClll^BA  WO.  ,  29 


'^?mLAT'-5  cornet  ©?  IIJIH  I 
/■   /  I 


4 i~ 


fiSC  BABI, 


I 

Gctj.i7  OF  ■.^x!f^s3A0o  omwrf. 


Tfcia  suit  vr&s  inst-lfet?.t©d  bj  laa  Bairi,  the  mother  of 
the  defendant,   aiid  by  llargaret  Bain,  wits  of  ths  defsaSant  Fred 
Bain,  to  recover  Sasagos   for  p^raonal  Injuries  sustala®*!  by  them 
\','hile  riding  v^iitla  th«  defendant  ea  his  guest  in  his  smtoeobll®. 
T!i@  trial  oourt  atimeK  th€  coimt  filed  on  behalf  of  E&rgar©t 
Bain,  holding  that  en  the  dat©  of  ths  acoident  she  vms  the  wife 
of  th«  d©faa<iaat  and  oc-ulcl  not  proasout©  a  tort  action  against 
hi.m  aM  the  oaus®  prooae^^d  to  triiil  tipoa  s.  seoorid  aa©Med 
coffiplftint  filed  on  behalf  of  Iri«  Bein,    th©  jnotb*9r,   aarl  resulted 
in  ?-.  ver<lict  sm&  judgn^^nt  in  h®r  f^vor  tot  ."5,000,00  araS    to 
reirsrse  that  jud|3:E,«nt  tb-ia  appeal  fees  ^e&B  pr03i^ctjt©5» 

tha  ©Yldence  diaoloaes  tfeat'  apj-jollets  livee  in  'ItilXKan 
Talley-,  alghtson  Eiiles  southY*€st  of  f;s>okford,  that  on  Vay  6, 
1936,  &h.%  oeusQ  to  isockford  and  s^aat  the  night  either  at  the 
hofe©  of  her  daugJitsr  or  at  the  lioae  of  tier  son,  sptMillaat  herein, 
botii  of  %liCKji  litre  in  Hoekford,  tiiac  on  tae  next  attsrnoon  about 
four-thirty  o'clock  appsliaut  vyai:  driving  hlu  ia:-^9-  Titdor  Nash 

lancl  bfid  left  tlio  homi  of  Ms  ais;t©.r  .ui-^  was  x>i°OG€i?^diag  from 


Jl^^ill  .■c;g^>'.  .,_„...„ „.„, 8M^@  ,on  .^:-^ 


i(           !9&XX»<':c'  ■ 

,?!IAE  a&M 

,G«?x1.i  tv  &«'.Bl;'5J«i;«  a3>l*£iJt^i  lisfioy-xeq  -liot  iB®^.ar<ui6  •a'wyoos'i;  cd'  ,fli»0 

♦  *iXM05?c;tMjr^  s;!  f  nl  :?8-«t<5;  sir?  .-^e  -tit;? £«t®l» 6  ©rl;?  if^^v5  s^JtM'i  fsXlrfi* 

Ifxtiiyu'r:^  lo  1:X.3j!krff  no  built  >;'awx    ^^nM  ylou7J-d  4'zjj'oo  Xaii3  sriT 

*5li«'  &t!^  sm/  sjils  ^■rT&MS'^£<   e.i::-*   to  s:»'?b  Mtv*  £io  ':JacI^  s^ifotoxi   taiaS 

h'<ibit0xs:-  5noose  a  iioq_i«  li^iTdf  o-t  Se*£f»e>i30's<.T  ssjjao  o£iit  fine  jaiitf 

fierAl.n-r    nl   a»v2X  ■i>s£l0cr^.9   j^;*4.t   aesoXoalf!  S'onet'ive  erf.T 

,:■■  •.::•':  no  ^f!£tJ   ,  J'-"ro'5ioi>H  >c  i®©y.7J-Ji;oe  oaXia  jasa^/iis  ,y*XXaV 


tt«re  to  hi^  ovii  hout^-f   itAiindlja^  %o  stop  tris^re  ^rifsfly  'in?i  then 
drive  hi%  mothiiS'  1.0  b^r  iios-iS  la  ;:/t.ilijiwm  ^i:>llM7f  ^iliei'9  he  tmci 

tfe-a  x-s-hT  JSsssti   or   i,*:«:s  §o<:ir  ^n^  fip^vXls^ii*  ^?»*   «itviti-s  ia   tl^  fro-i.v; 
asst  id  tt.  iiei'  acn.,  7*:jvJ  isti^i  o-riTiug  t.i,!5J  ear.     "ffctf^r  vi'or^  proeosfiins 
%'esfc  :iIoxig  Vi^pl*      li'ij'^i-   tovsrv  'She  Bor^:^?^?;  ''Jvrt?*?-?;  Int^^rn^j^iticsn 
and  l^JSrtsr  l'3-.*ali  v-r,z  drlviis;;;  u  Lirioslft  e'ar  3:>-?'t1'.   t=7imrd  tlt/^ 

&J*^sj^iioo.ri  %n  ;:^Ejt;3vi;*?rj  nnl  orisaj^v^d  t^Rt   -^Dpellj^jit^r:   sht  wa«  t-^ro 

about  tl^a   aiE;t;  ^l.;:nan(;<&   ao;*t!;.  o:*  t,ho  s^^nter   lino  ;»f  T;ftipii?   '■■s^r^j^at 
niQx;,  the  iiiicoln  asr  str-:ack  t>a  ri':ftit  sriio  of  th?  "^i-^.  o-r-,   >:u-:lola 
«Rt^Grec  ti:*;   later t^tctlcn   ^uiit  ^i^fof^i-  ti;<i?  Li'icoir.  o-^r  ^Id.     Iri 
ti.e  opiaioo  of  ti;l'S  V'i5tns»!s  toie  T.In<3^>lii  o.ir  f.t  :-r!a  Just  tjv?ror<3 
file   vi:.:^lIl;:^iGa  va.,'    i.i'eYsliing   --t  t'Ne  ru^^;  •::f  ttfrt;*   cr  thirty- 
fi¥3  Eiili3;g  ;;er  !;oar.      :.ol?-*r»  "To^it-sn  ':^lt)G  t'^^vii'l':?^  Or.  i;dl:irti:/  sf 

nr:proast'.4d.  th?^   trite-r:i;©e*;l{ift  anS  tlvit   .it  ^a??  tr'o.'^olf.n,.'?  v*';  aboiit 

fiid  net  o^if'-Hrt's  'ijr   ti'niili  t,.'"^-  ■hip;'*  'v"^  ^,Hf;    ■"^l.l*  •si. ■;>•"■!„     Tii*''^  ^■^■' 
Dt)S'i^ir*'?6d  t:-!iO  ;-lnn.li'  Cf^r  ?*4i?'2  ihsij  ^'.?-*  f  ^  T-t.t;   gifiL?;  '^t.,    **   Tf-s   -"^'.^.Ju 

Jibt5-at  tv«*?Jif;3r-flyo  or  ttirty  r^llda   per  hcur  i^c!  th--t   fch-*  Gclllsion 
oooiUTod  right   In  tiio  v^fcrt^r  "£"  ih'r  irits.r«c-ctl':;r!. 


..TO-i'i;    f-lj^    i'i    H:l&4lil'    ^.«v/   i5#X.'®iSvi."    S^ii'-'   t*0   ^i^*   Id    CiJfe©  TXi©1   &.1::? 
■<'■,■.;    /?.,   rKi'.f:.-:'.:    '):-r  ':::•:•  ^-uj:   "tr   ^  ■c'^t;;-;  ;-.':5-,*5i:-   .    ,.Tn5''A?<'?a    Ic^vi&a 

•  •'-•n  J^t'T     .no:l#?.ri'5<-   w.f?-^  ^o  ^fsfif  !tH:f  Xititsi  ■(ft?  ituH'^rfo  -tToS'  ftifi 


ii^psll&iit  was  Qellaa  uader  ;;estlori  Ce  of  tS®  Civil 

%t&%  h&  liad  <i3*iv9n  -^Icing  V...^l^    ;tr«?et   ^'oxiit^  e  f^sw  tides'",    ?>a4 
upon  tlkli3  oesasiOB,  ^»s   -'g^oiTs??  «r-->iiiuJ   &&it2srjfcy-~fi'^s  s;;;^^  tz-ivf/?  sll^js 
ptgr  b.our/     He  fuxtrwr  t^^stifiec   tn?-t  uoo5t  aat«;ria^;:  Ihe  :^'^?T'-0::?M5n 

fee  ,tp^3'0»ob.5;4  tSis^  iiitesriseoLjAB  =.vh«£-e  Uh^x  oollio2<i?5  c?t'yi^r=^a  aijd 
tfai*Ji  he  -51^  m>-^  ii^ie  aisa  -A^^ik  c^:;  liatll  4u;;;-   b^jftv^^  ^hf  GaUJ?iioa, 

Uiat  bs  «io  Jiot.  rwa;si:CsJi'  v;..:i:.t,Lv,r  h-t-  inor^??;?i^u  the  s^caf?  :-;r  Ms 
oar  or  net   p-fter  iift  *.&%;   ;^Ly  yluiu.  a^.:r,      \ftsT  fce  h^a   ■no  t,«3tlfit*a, 
<;OUii.sr&i  for  53pj;>»llaiit  s5/:sj.:iiic.2,  la.:,  at  ^CT;e  I'^^n/ft'i  eri&  ct'T-'sllaftt  ^ 

laciiih  or  to  va^   iout^  ust-U  lie  uif'v  the    "-lann  ssr,  fc.«  ^f:V«  tbe^t 
a^Jsrsd:      '"l^M  you  jit.^wii,   i:i  ..asugt,  ts^st  y-i?-^  I-s^Jke-^  lK?th  to  nh# 
rigiife  ^a4    u5   Lfc^i  ieff^"     To   talc   n-.T«3t^57i  ao-i;:;^^!  for  :i'!pp=^i.le0 
0^ j9is,t-^~<i  hiXQ  tl:.e  o'fcjBetlMn  v;ati  i5y:;talR'>i?.     Coi;:-?;«*3.  for  fiv^pellant 

tsik'.m  uay}M£^  :;ea;ic:ri  :"0  of  tt?;;  CI';*!!.  '^■ir5et:^e«?  ^.o*^  on  tirjc?  |-roimdsi 
feliatv  tli;2  d@f6i3Cunfc  •wf'a  not  it?  f-^-c!t  mi  ^.ti-vmrue  j)mv%:?»     This  :';:iotioK 

alsarLy*  C'f  ti'\.i   or>5 'AJ-or.  t\i::Z  th-^;  rullnTB   of  th.fs  t,rxa.l  court  'w-srs 

111.    :vpp.   359* 

'Ti  io  ne-^  lnt^i»jt«id  l;!^  f!i-,aT-«ifi3.   for  t^prvsil^mt  that  the 
iisvld&.ne«  dtaclC'Ses  ttnt  st  th*?   t*';j»i,4  ap^ejle*?  vms  injured  sippeii®® 

tJiis  Qosfisctiyr:   sur  'itl'.?:?riti-:-n  is  ctli'eet'©**  to  tile  cs,?"?  of  SarHs^tt  t. 


.■■3.-^fe>  'Sc  fmcBx  ii:;<i£-.«\-^a-#ss?  itn'^   t-ij  i^^f?  fr^tr.M??,'??  *ixt.';  .Its'' a>&lif.*.»i'^ 

s>-.u-;m?  ^li^'ce  ipiiiJ   t^'fJf  ^0  F-T^nffi*"?  iffi:y  (f',;iv*:  r:;o.l:f7t'"<»  *.'t^  'J-j- v''t.«eifl 

.eS^    .<j^   .ill- 


Liswy,   £13  111.   «pr»   iS§»     Jiti®  fraots  in  tjis  irJBtarit  oase  ai*® 
olssriy  distiagul£>.&&bl©  fz'oei  i.as»  ffiOts  in  i*Ii&  TkiTiie-lit  0*^56.     Ir^ 
that  oas®  it  app©ar@4  t&at  tbe  pl&iiititr  aiid  th&  dsf®?jiSfesfit, 
tosetl3.«r  with  two  other  getiti^sffieii,   started  oa  asx  siUtoeobile   ti'lls 
to  1I9TE  Tork  aafi  Ji?'res<3  to  e.lvic,ej  tiie  erj-aasyy  of  tb-i-  trip  aiaong 
t!i©siselv@s  and  the  plaintiff  aottsd  as  caislii&r  Tor  ^ti^  g^-oup.     In 
the  instant  oase  the  aai^nd^d  ©oiaplalat  ^■vi3:sT&d  thut  tih©  plsintlff 
was  a  guest-  of  tias  defendant  ana  tia<i  aotbing  to  fio  witti  tb«> 
drivisi^  or  oparatia^;  th-'^  autoisc'bile  ira  v/riich  taey  w©r<&  riSlsg 
s'iiiil  tJiat  she  haft  no  oontroi  ox-  ilirdetion  over  t-ha  operation  of 
tl::^  <aiatOBObile!  or  Izb  drlT@r.     'th0  -axiBtmr  af   &he  &9t&mlmi%  vlanisd 
tb.'dse  ail^fgations  ana  alleged  that  tii®  defendant  wass  th©'  uf-'s-nt  and 
serraat  of  tus  plaixitiff  and  that  the  pl&latiff  tma  defeniSaixt  at 
the  tirm  of  tho  ac  si  dent  vvero  thmi  dugsgeS  in.  a  joiat  or  coK.»on 
©r*t©rpris®.     .^iisong  tfc®  lastructiona  whiah  tha  defsndaat  teaid^rad 
to  ttm  court  'at  the  c-oaclusior.  of  tha  heariiiiS  ©^  tfos  tsstinaoiij'' 
arid  s-hlcb  tfes  court  gair©  to  the  jury  is  the  following i 


auat 
tiiia  co'urt  all  of  thf^  follorlsg  four  tfclngsj 

(1)   Tlmt  th&   Dlrsititiff,    Xao  Bain,  was  «  c^west  in  the 
atitomobile  of  tiJQ  defend  ant,   ":?@d  Bala,  sit  tlie  tirr.®  and 
plaoe  in  question* 

(3}  ?bat  tlia  aeoident  iiiYolT©d  ^mb  eauaed  W  tto@  'v^-dlfal, 
rsjid  wejstoa  misaon.du©t  of  the  (SefSfJejit,  Fred  B©ln. 

{^)  Tbat  such  vfilfal  mxd  w&jitoa  Mseoziduct  of  the  de- 
fsha&ntj  Fred  Bstin,  if  any,   eojstrl^t©-S  to  tfe©  iajury 
or  iGffig-  for  %'hloh  the  ■ylelntitt  briars  this  aetioi'u 


In  our  o?>3nioR  tlio  ©Ti^enea  In  tlils  record  <:1oq3  not  srigtain 
tippcjllejit*^  coatention  tiiat  the  pea-ties  har^^fco  v^«r*j  .3n:?:?.a,fre4  in 
a  joint  or  sosK-cn  enterprise  but  does  tsnd  t^s  pr-ov©  th©  'ivsrr-ients 
of  the  cojsplsint  to  the  &tP$Qt  t&at  appssll&e  v;sa  the  '^usst  passenger 


^■x.^  0».et>   ;»iioi;utJf.  <»a^  iil   s^o.wK   sfiT      .©Si    ..:^'^:A   .lil  £XS    ^fV^Jt 


s.ti:ijs.,'5.t0^s  udct  ©vote?  oi  &«»<?  8©ofe  <f«tf  »i9li,q^^4Siy  fjfiMaopa  'S*  ialoi  9 


Jury  by  tii.©  asurt-  iii  i'&s  iMajtrii«j;tioj5s. 

X?.  i:^  finnlly  iaaiatoa  ^l;at  t.i.;:i  oridaiiSt;  wholly  fftllisd 

ats-d  tlx^it  ttereforiP  hi?   -^-•tjop.  for  si.,  la^traeitwd  varaioE-  al'ouij^ 

Itoekf cj.i^<i ,  taut  K^i'Lhsr  :;-i.^.>l3    -ttsyst  u;---n  -y:!'.lch  ::.pf^li.--.nt  "¥«b 
«rav*i5il-lr;g-  ;ior  :':ci'3r;.:i.ri  '.-'.re-^t  'jpr??;:  v-bl^h  ^'l^i;)!?  ■;?:».:!  v^i:»<s0^?i'*::^in!:' 

:.'0-ssd.  cf   f..-*«fi';y-i^1  ?--.    .'-5?'   ihlrt^-'S-xte*   v^er  bous-j    fc'i;>^.!t  h©   caitf  'ih'S 

treTolIxn?'; J  B.vri7a  £l    th*^  iR'&er^setios  r:'t  j^-ppivi^isssitslj'  the  z-%mB 
ti^r,  tijfri  the;  rirnte  i^eiv  w&e   *  rss'ff^llfif  sotsfcli  ^itit'l  orAti^r^d.  t-n«t 
la«yrswJotion  at  tl:;e  rifjiit  of  <ipp?viiunt,  tb«.t  f.pi:;cllent,  ^oe*   not 
rfisail  ^^oUi-ij'  Ls  locst-'^cl  tc-   tks.  nm-%h  t.5  fee  onrroac^JW^S  tfce  intcfr- 

i^iit'Srln;!',  l>b«i»  int.erEieetio?.!.,   tn«t.  h©  oi's  act  s&y:  v^iiii*  riiftak  ©^" 
until  Iso  had  ;jroaaM«d  in,oa  tli&  l^tt<j"it:cv.lwi  ■-Tj.ci  !^';>ri¥ed  ivt- 

'#ii®ji  ?:7':|5F:llttnt' -3  (???*"  '^sf;  gt'*'".':?k  ^n  tb,«  ri-'?ht  !^l<la   jut^^t  'fc'»ok  ai' 
thj!  rlffet  fronz  v^m^^l^     Tb^  isifs  in  ta&t  tha  :;rivsr  of  i.  <?«:sr 

laf:  fr«»  tu«f  l«»ffc  uslisss  th©  ear  ea  §lse  s^lglit  Is;  jjufrlaistntly  faj^ 

the  interasotiioii  u$:i,£:ii  i.,htj  csr  /roia  tka  ler-i    rAii  p.^sa.       *I^  i&  tii© 

in  pm^&X'Ui:.  siiroui^ii  "Cii-©  iri5#rsa*f3i:i-iffi  a.ad   its  Ii;(  tiss  4\it^'  of  tfjfl 

^i'Dh  'Uia  Tula  ht.yr^;i-&  l(d4  Cc^^W *     ^IMX^  v.   ?^sjiaasiter,    ,?54  l4.I# 


'teo  Miii'i  «/i.f    S'fee  .tort,  bl.-i?  e><i'  ^S'*!.?   ,i'.<:.l.i03fS"3««'XTi  B!)!.'?  ,';;R.?"j:9;tus 

to  3tt^."td  iRirfj  «^i>  .•♦fft^i;!  ??5?.-t  flto  >'9/;**tai'8  r.(Tvr  •*,n5X'  ^r  *?sTol.f,f»rT~'"  na.{lT 
TEffj.-*  -■■'  Ic  Tiivi'ii.^  c^.U  i^.a^f  e1  ^isl  »d'T     •X©«uiw  ^j:??.«>"«1  ^,d??.!t  ®Jt5 


«6- 
of  this  oau.se  to  tbe .  Jury  na^;!  it  vi&s  not  orror  f&s-  tli©  trial 
court  to  d8«j  aiip^i^^^**'®  motlaris  for  s^n  inssr-uotec!  verdict 
nor  would  thit-  sotirt  in  -^Is'*-  of  ail  tt&  eYidenoe  found  l5i  this 
i-eeord  be  Jtistifls^d  in  holdiaffl   that  the  veriiet,  re'turnsfi  was 
itiantf@stJ.7  ta^ninat  tiu%  v^oigfet  of  the  ®Tld®,no©. 

B'-ls  x'scord  Is  friie  from  rsT^rgible  ©rror.     Yb.@ 
Jury  ¥fas  properly  Inatructedi  nu   to  tha  rules?  of  Im  applioefel© 
to  fee  facte  &-&  the  ovlSimc©  dtaclosii^   tfce  fe.ots  to  bs  and  the 
T®rdiet  wldcb,th*!f  jury  returned,  ht'/lng  ba^ia  approved  by  th© 
trial  nonrtf  sfcoiild  "be  afflrmaS. 


IfiXrS  &df  '10*1  -soite  »an  ttev  St  fejost  X'^i  ©^  ck?  ««0jeo  eJtti<^  to 

^b&ani^tB  anf  hlm>xiB  ^t'w^^  X^Jt'X^ 


STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  Ij.  JOHNSON.  Clerk  of  the  Appellate  Court.  Ib  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certifjf  that  the  foregoing  is  a  true  copy  of  the  opinion  <i[  tlie  said  A],)pellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Otta^\■n.  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerli  of  the  Appellate  Court 

(73S15 — 5M — 3-32)  .~,'^^^^ 


1' 


AT  A  TER.M  OF  THE  APPELLATE  COURT, 
Begun  and  held  at  Ottava,  on  Tuesday,  the  5t^x  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-seven, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Eon.  FRANKLIN  R,  DO^Ei;,  Presidinj;  Justice 
Hon.  FRED  !}.  WOLFS,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice  ^ 
JUSTUS  L.  JOHI^ISON,  Clerk 
RALPH  H.  DESFER,  Sheriff 


BE  IT  REMEIjIBERED ,  that  afterwards,  to-wit:  On  'J'--'^  ^  ^    -^ 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  to-wit: 


General  "Jo»  9;^51. 


Agenda  No,   15. 


IK  TES 
A^'Pmti^S  COUia   01-  ILLINOIS 


PEOPLE  OF  THS  aTiiTS  OF  ILLJK|I3  on  Jl%/ 
relation  of  aad   in  fch?3  naKi  of   00^ 
Kelson,   ,;i.udltor  of  J'ubiie  l.cQOuntl  of 
the  Stfete  of  IllinGia,         I  ) 

vP  p^lle©   ( 0  osi  p  lai  aant ) , ) 


vs. 


Glarenee  ;l©'Kton  and  Olyd©  Hewton, 
int^rvaning  petitioners, 

A.p,oellaats . 


i    f^ppsai  frcKti  the 
)  Cirouit  Court  of 
)   Lscalls  Count/, 
)   Illinois. 


) 


) 


Clarence  ana  Clyde  Msvrton,  doina:  business  as  partners 
under  tha  nj-ime  of  Mewtoa  Brothers,   bav©  appealed  from  the  dsore© 
of  the  Gircuit  Court  of  LaSalle  Gourtt:*  aenfine  thslr  infcervening 
petition  for  a  preferred^  claim  againat  the  asssfits  of  Tfm  Farc?;©rs 
&.  Kerohanta  ;itats  Sank  of  Lelaad  wtiich  are  r\o^    In   the  possession 
of  a   rsc®iv@r  for  distribution  among  the   creditors  of  the  banic. 
Clyd©  Ifewtoji  trsnsaotsd  ull  tue  business  of  ile^stoa  Brothers  with 
tke  bsnk.     Henry  E.  Thompson  v&s  assistant  cashier  of  tho  bank 
from  1903  to  193E.     Spencer  H.  Grovar  was  an  ©sployee  of  ths  bazik. 

The  \)a9is  for  a  pr©f®rrad  olaiEi  is  to  be  found  in  the 
following  faets  as  stated  by  eouns©!  for  tli©  i^QV^ton  Brotiiars.     In 
19S5,  Mr,   Ciapsaddl©,   attorney  tor  t&e  Newtons,   at  thsir  re^xiest 
placed  £5,000.00  ifsitfe  the  Ferxasrs  k  ?»archants  3tat®  Batilc  for  Iri" 
Yesta.ent.     Later  Clyde  Me\sfton  saw  TKom^son  i?,nc   tola  "ais  to  put  it 
out  oa  good  first  mortgage  securities.     TUompsoa  aaicJ  ho  ^'ould. 
TJiompaon  admits  th©  trnnsaetlon,    but  soid  his  instructioas  frois 


,Ki   ♦oH  jsM**?,'- 


.^gsg  ♦o^.  Xe't»a9D 


^-***J  I'Oi/iT'Ud  a?ioo^n 


VveeX   .a   .a  \aJteT  isdo^oO 


( 


^ ,  (iA^^jRif^XqaioO)   69XX«|q5^'' 


.ST 


at®n;tT«g  Si'  ftesiilsii^f  .ialo&   ,«o;h8r»K  »&i{XS  £>aK  ©OKeisXO 

^srJM®-'rt-^iat  rli^si.^  :^sit%SL@b  yJaaoZ  fflX-LaEisJ  to  ;?i:tfoD  iflflorslO  adi  to 

.inacf  ndJ  to  eto^Xti-eis  sit^f  2irao««  aoliuiSliS'&ib  lot  lovXeoe-i  o.  to 

M»<i  ^A4  to  i^iiissiijo  v?ftis^®ise.f;  tew  n©«qiss>;£iT  ♦!  XTtnaH     .Jitafiil  eA3 

»i{^  al  htwot  ^4  cj  el  aXjaXo  SsTasld^q  a  ^.«t  8X«JBtf  «dT 
fli     ♦eis^^oia  Go^is'J?  6i<d^  not  le>MRUQO  x^  h&iBitt  ««  s^roal  Ba-iwoXXot 

il  <-iisq  ^3  feljs  &Xodr  baa  aa&tr,msi!f  w««  fro^w»W^  iifiiXXO  'X«^«J     »fR»i^amv 
..&X«ow  ©If  &la«  «osqj«offT     ,&aliHLf098  eaas^ioa  if»iXt  fcoog  flo  Htso 


Clyda  w«r©  to  get  good  notes  wi%h  as  high  rat??  of  interest   as  h<a 
oould . 

Vh&  bank  piseect  the  aoaej*'  in  aa  socount  'KXiich  tm  Vmvi-ton 
Brothers  oarrledi  with  it*     'Fi'osi  tliat  tif-ie  on  thornDson  made  elJ-  tii© 
ixiTesatgisats.      Clyde  f-swton  dapended  on  ai^a  for  ©v&ry thing.     He  a?:aae 
into  th«s  bwik  frofii  tiiao  to  tise  and  oeeasiarisili:/  oonault^d  "peno^r 
Grov©r  9,3  to  now  Wiuy  notes  tliaj  had;  aM  t.h^  ajsounta  of  each,   bat 
no  0110  in  tae  baxxk  mad©  any  loan  exceptin;^  Tlsompson,  ^vho  n©v«r 
Qonsult«i4     01;yde  Mswton  ooaaernisife"  any  of  tha  loans.     >fo  sts-.te^^sent 
was  ever  KSiae  to  Ileiston  Brotlisrs  as  to  where  tiiss  money  was  placed 
nor  Vi'as  &u  scoouating  i-^^xidored  to  tJaera.     After  th«!  bank  elosecl  no 
such  atateasnt  ^^as  Sssds, 

ni©  bao^  elossd  on  F®bru&r>'  5,   1933.     "^hortlj  afterwarcUss 

Olyda  Hewton  '\verit  to  both  '"pBucBT  O-rovsr  and  to  Mr.  Dealslaoji,  th© 

pr®sid®Et,   for  liiji!  securities  and  th©;^^  s«int  hia  to  E'enry  llicxipKon. 

In  Ai'»rll  of  tfeat  jear  Glyd©  Ksistoa  saw  He»ry  Thompson  about  tiU3 

inveatmenta.      .'.t  tliat  tiiae  Thospsoa  tarned  ov«r  to  Qlj&u  Kaiftton 

tlio  following  not@s! 

'Mxtiifelt  1.     Judgisent  not®  of  Seorg®  H,  Strattoa,  d6.fc«d  January  1, 

1@3S,   In  the  Slim  of  :. 60Ci.0G,   du©  aix  rsoaths  aft©r  <late» 
payable  to  tb©  orasr  of  Ilawtoa  B-rotbers  at  Ta<s  Jaraera 
&  M^rehsmts  state  Bank  of  Lelano,  v^itlj  Int^sroiSt  at  7C, 

Exhibit  s,     Jud^ent  aet^  of  slaiile  B,   Anderson,  Clarion   '.aderaoa 
aad  TQSsi©  Anderson  for  t^S,OOQ.OG,   dated  Oetober  4, 
1938,   fiue  one  year  after  date,  pajabla  to  Th^i  Farsi#j?3 
&.  Kereliants  3t«tx?  Bank  of  L^lanht  with  Intorast  at  SjS, 
the  Qfilj  sndorssisent  Is  of  interest  pQid. 

Exhibit  3.     Judgment  not^  of  II,  "E.  Thompson  for  c5GC,00,    dated 

Mareh  1,  19S9,  payable  t»  tb.e  ortar  of  Kswton  Brothers, 
4u©  on^  year  after  date,  wttb  interest  Kt  65t^. 

Juxiiibit  4.     ^"udgsent  aote  of  H.  H.  Tlioafson,   dat«id  September  SI, 

19S8,   for  liJOO.OO,   payable  to  He^oa  Brothers,   due  one 
y@ar  after  fiSkt®,  with  interest  &t  6%,   th©  oui:/  ©ndorae- 
aeat  being  feb'niary  2d,   1930,  psid  on  intsreat  llS.OO, 

Exhibit  5,     3"udgEi«nt  note  of  n«   .-u  Tiiompson,   dated  SCaroli  30,   1938, 
for  V. 300.00,   pay-abl©  to  the  order  of  f^swtoij  Brotlisrs, 
on  demand,  «ith  interest  at  0.^  v^ltJt  th^i  following  en- 
dor  seiaenta: 

March  BO,   1929,  Paid  on  wltbin  Int.    ■;  18.00. 

February  SS,   1950,  Paid  on  ftitfeln  Int.   lia.CO, 


©,iiJ   Ixij  «l5:ii-!  jioariisoirfT  iiQ  Bgiti  Iffiiirf  is!80i:"»i     «^i.  ilsfl?^  h^ltTJn^  ni&riSotQ 

a^ftfieiq  ■   fcfl'-tiijr»/to9   •^iXs.n-l.ajjoso  bna  ?fea.t.?  oa   ssuiii^  moil    icifoS  <Ki«t  Oj'jB.i 
<:tj7cf  jrfsad  lo  id^afeO'?!''-  >^--'i-f  .&«k  ,^jsjcf  x^f^^  t»Soix  tat-T^  ■s'cir'  6^  en  isevd?!) 

(s&^bLi  gi!*-i5f  xmaoT^  sfi':?  ijrr.^r'w  o::   sk   p.-x^dS ox--  .acatTimVi  »,t  abflis  iflv©  %»w 
,rio!-;q..«od?  vmo'l  oi?  r-ilri:  iii©&i  '^is.-iji  &©.©  a!®j;J'i*Siyo93  laid  mot   ^Sati>blisi»%q 

i^'Si^HS    ,<j'y.O€'d'    'jot  KOi.'.iXino;;'::  ^fi   »'J  Ifo  f*.JOS  |-A»fflsfc«X;     .5  ;?,tcrJtJteS- ^ 
.*:6  rf'i*  ^jaa^ijtni  ri^flw   j!!i».liHfa  "Ji;*?"!^   XaflJ  »i«>  «s«ii  ,:,,.„<^ 

~£?S'5.o:)j!::o  viicc.:'  ^f.\j   ,v«i,d  ;.»>!!  «*a&'.£«j;f«i  d;Ji;w  ^&i6b  "im^lm  i»«-y,  ,  ^.^ 

»".0»:.:I;  aiiwviffy^ij!:!  a©  ^siisrr  »OS0X   ,®S  ^»Jtfitft»«  ^al»t:f  *n«a  "     "' -."■^ 
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S;xhlbit.  6.     Jud;.'?::ient  not*  qS  B.   H.  Thompson,  dated  February  aS, 
1950,   for  SSOCOO^  payalsle  to  the  order  of  «l6-wton 
Brothers,   due  one  yaar  after  date,  v^lth   intere-^t  at 
T%  omv  unrmsi,     No  wndoraor-sats.    (••00.   iBf;   Abst, 

Th@r@  is  no  uvidsncs  tMt  tlic?    :o, 000,00  or  aay  part 
thereof,  vshieh  the  anpsllanta  oialm  ^vas  giv«ja  to  t»«  bank  for  i?5- 
vestaeat  purposes  was  @©t  apart..     Ho  pfirt  of  tb^i!   :.  5,000.00  as  a 
segrogate-i  aoooimt  hes   been  traaed  iato  the  baak^E  aseeta  now  in 
th®  Hands   of  its  recsifer.     Tbe  siotes  whieh  war©  fieli^er^d  to 
Qlj&e  Sewtoa  by  ff-snry  Thoapson  after  the  baak  closed,  w«jre  takea 
or  received  by  tlvs  )is.nk.  or  Thoisupaoa  liy  the  uae  of  "bookkeeping 
manipulation  of  tfea  fursSa  of  tii©  Kewton  arotiiera  on  deposit  in 
tlieir  cJieekiiifv:  <:;caount  u&<ier  uuusual  eli'Ounstarioes,   aa  vdll  iier^i- 
aft©r  app^»^»      l''iaat  tnis  Qlisoklag  aaooujit  of  th©  IJewton  B2*ottt<S!r® 
was  impropex-ly  useA  to   foist   th©  worthless  nots*s,  abcv©  enus5#ratssd, 
on  the  Jla^^ton  Srothers,   is  tte  ©sseEC©  of  ta*?ir  ro'iuoat  for  a  pre- 
ferred olaiiB,  against   tns  assets  of   the   Qsaic,     It  is  represented 
that  tiii-i   situation  dlaologes  an  iiupodture.     This  ;T:ay  be   tru©, 
TMs  ps'oeeediaii  is  not  a.  tort  actlou  a^gralnst  the  bank  for  aegligeao©, 
dseeit,   or  fraud,  nor  is  it  -n  action  to  enforce  a  eoatraot  liability 
of  the  bank.     IB©  patition  for  appellants  for  a  praf^rred  elsiss 
presQTits  th^  -auQsfeioa— ^'hathsr  tU&y  havs  sunespior  rigiita  ovsr 
other  oreditors  of  th©  baa'k  in  its  aesatt  t?l:ioh  etre  la  tbcs  liawL-g 
of  the  T&Q&ir&T* 

Ta&VQ  i¥s,3  introduced  in  evidence  the  bujx'k's  check  account 
sheets  of  thn  Vimf%oti  8retfear-s,  ejid  ©t  Fiear'/  P..  'FfaOEpsorij  -sslso,  tli© 
liability,  or  ledger  sh.S8t  of  th*3  bank,  showing  th®  iTid©"bt@d?kess  of 
0®org©  II.  Qtrattoa  to  tli©  'teaiik.  Oeorge  R,  Stratton  is  the  pajor  of 
tlis  aote  iatro^uoed  in  eriaenes  us  -Ixhlbit  1,  Oii  cotobejr  13,  19S^, 
Strattoji  yn&M  indetotsd.  to  the  bank  to  tk©  fiiaount  of  v4,100.C0. 
This  0U!S  is  th©  aggregate  of  several  notes  ©xo0Ut©4  bj*"  Stratton  fmd 
held  bj  the  fecmk.      One  of  th@s«j  notes  for  .; 600.00,   is   j^xMblt  1. 


,-;wJ./at!  *!o  "tat;  lo   3-11  of  e)X<i»t'?;,;;c^   ^OCQOd;:,.  "Si^l    ,d{.^I 
^jj   jvtKj:t>Ji:!i    /'.ii.j   ,5^-.t;3/;   's^dla   'r<««tY  an'o  wi't?   ,s'iw£{.?oiR 

J-Toc   ^icw  10  00,000,  ■:     9dJ  -j^iJor  aoK's.aiVfj  ou  el  ©laxlT 
-ifi   tot   :te:i<f  'Ai.v/  Cv    .iffVljj   £i£i«-  ctIuIJ)   e.tjttfiXI<*qof;i?  axle*  rfoi:^«   ,'io*7»Ai 
ia   8&   00,-00,S.    <*r;^  lo  ,;}'xsq  oV'      ,3-iiAq^  ere??   rifiw  3»e;.(iT;tfQ  ctitefli;Js®v 

OCT  fiO-:jfivil&&  t*'T,<^*  «&l}1ft'  &6ioa  ©xiV     .lovlsoei  Jsvi  'to  ^hanA  @iii 

-CftQil  lilv  feci!   ,r-:®oii;.^.^&i."j.:'BixO  Ifljieuaw  iio&ii;/  dntjoo^e  jji!l:;i06d'o  Ttlsrfit 
sie-iiJo'f'  no:?i'¥@Jl  9d.t    ^o  J-ji/ODr-.;   jjiihiLsieidQ  nidi  dsdT     .i»«qqa  neil^s 

v.i.tl.M.'ilX  J3»iJ«09  .«  ©oiti^ao  oS  sioUoB  ti-  iJ:  ai  10a  „hts&'i1  to   ,;7£«eeb 
is.ifiXD  ^i-i's;?:'l.'>-i':  &  xoi  (.-iimil^f^qitt  10I  iioi»Ji;>*q  ^tUl     .sued  »rfd  to 

♦•x^vlftosi  »d^  to 
bxui  mt4B'iSt,  xfH  L0Jijp«jx«»  «aits>«  i^iiwea  'io  »crjtfrj»ta»«s  erftf  al  tana  ol4T 
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T'h&  nates  ¥?ssr©  renewed  f  roa  time  to  tias  but  aev-isr  pais ,   excepting 
tlist  ;;£xiii"oifc  i  Wiis  i^liown.  3.3  paid  or  tUs  I@ae©r  afieet,  ^iniiar  oircuKi- 
staJicea  as  will  sl'iortly  "be  state^a,     (Seorus  Stratton  was  a  t®aa»t 
farmer,  owii«d  no  larid,   out.  possesaefi  soiae  farrx  tools,  iUBC  hi  awry 
fcind  equipment,     ?yur  aoiittiS  after  tli©  baak  oloa©4,  ..^tratton  owed 
t,fe@  bank  on  th@  aotciis,   exclusive  of  MxhiDit  1,   :;3,4S0.00,  snd 'waa 
i&Qa  adjudged  a  bankrupt.     In  Januarj,   193^^,   less  tiifitu  o«e  ir^oiith 
b^foi'-e  %h&  ttsnic  closed,  Stratton  owed  thiS-  bank  v4,0S0.0G,   of  which 
til©  $600.00  note  wni'd  &  part.     On  Jsum&Tj  IS,   1S5S,   the   ?0OO,OO 
Stratton  note  vias  swltrChed  fros  the  bank  to  H*?wtoa  Rro'&iiers,   stad 
ti5«lr  aosouat  d®"»it®(i  wlfeli  ta©  saus  of    -.'dOl.SS.     Tim  note,   hGwe'r*?,r, 
x'«mai,aed  payabl©  to  tli©  ordui?  of  t,h©  baak.  uatil  April,  1932,  when 
it  was  tura©<j  over  to  Olj-Q®  Hewton  ^y  Eearj  :■;.  T&ojapson.      nt  tliat 
tlis.a  TIaosipsoa  iassrtsf^  on  tbe  faca  of  tha  .note  *ift9.r  '*?&7  to  th© 
Order  of,"  and  immediately  befoi-e  ^'Fermsrs  &■  Msrehante  ^'^tat©  Bgsisk," 
th®  v^ords,   "Kewtoa  Brothers.*'     The  baak*3  lnd©btsda©;3s  to  Me^^ton 
B.rotii®ri3  isaa  reduc©4,   and  'jtrattoxi'es  in5®bt@dK©®a  to  tli^  h&nk  was 
oorrespoadingly  raduo«d.     No  ii«w  sg-onstj  fsas  brought  into  th&  hmik 
by  til®  transaction.     I.a  thB  ease  o.f  K^erahsw  vs.  Juliea,   7?,  Fad. 
(gd)   SES,  wii#re  th©  facts  wsr©  tha  san®  aa  here,    the   oourt  saiSs 
*'It  was  a  rfi#r®  shifting  of  orsolts.      :iaee  tuare  ^as  no  identifiable 
thing  's^b.ich  GO?.ild  b®  tfc®  subject  of  a   trust  end  so  am.p!taiitation  of 
tii@  beiik*©  assets,  ®aaifestly  the  ©essatii  in  tiie  hands  of  th©  r@- 
o©iv®r  were  not  inoresosd  by  the  traasaotleji.     There  i©  mo  reason 
therefore,  for  pz'efarrinij  .mpp'Silse  over  other  ereditors  of  tfes.  teaak. 
""KetBhrni  va.   ^snkiriS,    (0,  0.   .4.   10)    71  'F?sd,    (.M)    M7;   lEsrafaaw  rs. 
Mssbls   (Q,   0.   A.   10)    S6  isa,    (Id)    553;  3iak©y  vs.   Briiiscm,    §86  U.    ■;.,, 
a^4,    52  a,   Ct,    516,    7©   L,   Sd.    10S9,   83   A.   I.    H,   lgS8. "   —  .'^Mrwood 
va.  f^^ilforti   .^tat^  Bank,   94  lacii,   7a,   33  ^^.   '. ,,   S23, 

.lxb,lbit   2.     TM  only  avldeaee  ralativ®  to   th@  ..'.udarsson 
aot®  is  that  of  Hetriry  ?..  TJioapson,   the  facts  o.f  ■stfcio.b  are  as  follows: 


-•.iXf?rito  ^cfftm?  ,.~'9^if«  i.-.53ti»»X  88»ifci:  nc  feLati,  Sii  wm/j&  '^mw  1  Sl<siiixu  i&dS 

Jl.yfit5i3  *«o  fl/^i.i5  tiSSiX   ,S£§X   ,^'5iayafl'&  fli.     ,5fq[4»ii(«Atf  u  fcaS-^wt^*  fl»rf4 
'ia-i   tiTi-i^dSa"'''  .cio.3wt*K  o^  Mt&d  Bdi  smxl  5*a3.Jiw«  saw  '»Spei  ts»:t$»'iiU 

tv5  iitois^sJftei'iii.'^jBf.s' 43ji-  f>iSi*  ^arr;;^  a  lo  ;?a<>t<^i^*®  ®-'t^  ©rf  »X*fO©  rfolifw  salxti 
jt!ie«©i  or-  si  s-xeilT     w"ci;:tia^efm')ri  arid  vtf  bmB&tetil  Son  ftitow  isTjteo 

,av  ws*iB-j®:?   jS'^e'   (fcS)    .6i>T  XV   (OX   ./    ,»  .0)    ,»aiia»'5  ,aT  ««diit»X«* 
,.  "  ,tr  &m.  «ftcKKjt'i>7   .sv  Tj»3iul3   jKS^   (M)    *b»'i  «d'(OI  .A   ,0'  .0)   •XtfaJtS 

h(^mM2  —  %ssei  ,..K  .J  .,A  its  ,esox  ♦AK  .J  «v  ,«x*  .io^.s'sa  ,ieift 

.K0i5.'S®fceA  «.ii?  ojp  ^y'lj}'^!©.!  •oaafciv® 'xX«»  »iT     •ft  Hrflix^ 
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TJaie  prlneipsil  of  thf*  .note  ^hb  origiually  t-fes  ind®bfe*jdne©a  of 
A.  I.@«is  A,nd®r30fl,   t-ha  fe,th.i»T  of  %h®  nuBk&S'Z  ol'  the  note.     Hi®  debt 
was  ©*id®ac©d  by  iiia  aote  for  ,,'>»O0C.O0,      '*Th®  A.  Lei^i^  ,\nd®rson 
aote  was  li,»ld  by  ray  sl«fc©r-in-'law,   7>otr  Tkoispaca,  who,   alsout 
Oetober  <*,   1936,  wanted  a;oa©7  to   gc  to   fe^«^  Koij  Lstsici,''     Kr. 
fhosspson  testified.      "I  GoRsidsrsd  %'-.i&  note  of  ...  tm?i,s  Anderson 
a  firat  ©laas  lo&a.      I   iina^?  tJiat  tli@  S'evvton  brotlietrs  waated  tbslr 
ti^on&y  lo®Ji®d  out   and  I  made   th&  InT'ostmant-  fox"  thes.'-'     Tififo  fehou- 
saad  dollars  was  deducted  froa  tka  eheckijig  x'^oooant  of  the  Ifei^ton 
Brothers  and  the  non&y  was  used,    •-siM  plak^d  up,"  feo  pay  tb.s 
Lewis  jixiderson  not®.     The  farK^ers  4  Merohants  ",1tat©  BanS:  of  I.elaa<5 
bad  not  besn  ra^uestsd  to  take  over  the   /.inleraon.  Aotd,      ''l-.j  aistsr- 
ln*la«r  <iame  to  sm  txaa  s&ic?  sha  needed  soj&is  monsy .     I  totjfc  Qsrs  of 
jsi/  aister-ifi-law  t^sa  aaia©  as  I  '5itl  tfes  Kewton  Brothsrs,"     lUr. 
Thor»paoE  testified,      "1  Jkk!  lier  notes  ami  loasad  her  .soB@y»     '^^^® 
siot.«  W'.ieh  wnn  kel<2  b;/  Cora  ia>3®rsoR  h&d  aes'^-^r  lf^®n  tfe«  property 

lahiteit  g  lia@   the  e.nd0r»0®@ntB  of  tvj'o  intersst  peyES-^ssit^s 
of    ; IfiJO.GO  eaeii,   both  of  li-vMch.  war®  placed  in  tfe®  ofeeckisg  scoo^Bt 
of  Jlete'toa  Brotriisrs,  aati  "fli@y  eligsoked  against  the  jacoo'unt.     The 
bank  r©o€iiysd  no  proceeds  trosi  tins  transaotion, 

ixJaibits  3,  4,   S,   aad  iS,   gr©  notes  £^x®oattd.  by  H®ary  S» 
I'hOBpsoii  'fih&n  he  I'tplonish^d  laia  oliseklng  aeeount  hf  mnklng  with- 
drawals froK,  tiiae   to  tia©  fros  the  aooount  of  M^wton  Broths ra. 
It  is  not  neo^ss&ry  to  iaqx^ire  if  Tliompson  v?ere  solvent  ttxea  this 
waa  dcae,   nor  to  aseartain  his  KOfciv©s  in  ho  doing, 

Tb©  v*h,ane®Xlor  did  not  err  In  rejecting  the  petition  for 
s  preferred  claim  to  tfe«  aaount  of  tb®  witlidrawsl®  from  th@  K'swtoa 
Brothers*   aoeount  ;is  now  ®vld®riO®d  by  tli@  ©bo^e  notaa. 

la  ©ilditioB  to  tfe©  aot©s  ;a«mti0a#d,  Tliofspson,   on  behalf 
of  K®wtoa  Brothers,  Eie.d®  a  rmil  ©stata  loan  of  :' 1,000.00  to  n&ls 


^(.fi-b   f.iH     .©Joa  &.i;i  Jo  s-xsia.?!  »;<$  to  «!J;sti(5«t  %dii    ,jrfo«'xa&«',  eiwei  rA 
.aor-ie ?srr..    f.lwoJ  .A  9.ilT"      .00,000, R<  ic-j  »Jo/:  ei:;l  -"c^  ,.^»oit©blt©  eissw 

*rU     "jAflfeJ  -^lofi  ©£*#  oiJ-  0%  as  xiiao-T,  £)S^^£tE'/sr  ,(:>J?fl  ,5^  i(»<J<wf»0 

•fi*xr*  h^!S:a&ff  BtsdJfotd  noimrA  i^ii^  Sadi  ^ea-A  I     »n.aol  cesXo  ;ftt"xlt  b 

lo  »t»e>  iocs.*   i     .vgafea}  ©moss  &!S.o®©a  s/la  &1;9je  ftfli^:-  <mr  o^  sxuao  wsi-al 

"•alaaif  OfJ^  'lo 

iCt'^  «oiJi#*cj  «Mff.t  r40l3o#t«-' «i  ^"S*  ^««  iE>l'^  lfOXX»&«iSiiO  eltT        ''..".*" 

'l.L:<jlaf?  ISO   ^£io&q:&ol;'*T  ^MnolSmw  e*^6k4»'d>>'' <Mf  aoitflfilJH' «I 

■  ai^'4  oif' bo.O'OO.Xv  to' mj'oi  ©i'jBJfeib  JCii^^' «  »fc»k' ■,ft"i»istjf(>'Tl!' eotWH  to 


Olson  in  19B^»     The  vcj-iole  Olson  loan  \»aa  *3,000,00.     Two  thouaan?^ 
dollars  thereof  v<-asi   furaiiiiiad  bj  the  bank,    rand  fl,000,00  oyt  of 
ttoe  J-'swtoa  Brothers   chsokiag  aaoo'uiit.     tlm   loan  was   SQeurod  by  a 
mortgage  on  s»  liouae  in  Leleuu,  purohaae^ii  br  ;)laon  for  '.^jSOO.OO. 
All  of  the  papers   raprssaritiiig  tiae  SS,OOO.CO  "sere  In  ths  possession 
of  tlie  baal:*     In  Ilo^emb^r,  1931,   -^itliout  ooneiilting  ths  .*?@wton 
Brofclt®r®,   the  banJc  surE®M»r^jd  the  not;#a  and  took  fror;;  Hsla  Clsos 
s  daefl  in  wldoh  tiits  'baak  iss  tiia  solt5  graritee.     iUnce  taat;  tlise  th® 
pr®sii3©s  hs,v©  been  r tinted  at  t'gO.OO  a  jsontk.     Such  rental  vjaat 
ittto   tli@  assets  of  ths;-  ba-ii;,     Th®  Kfewtoa  Brotlisrs  hsve  noTer  r©- 
eeivacl  ftagrfiiisg  -fe'hieli  shows  that  they  li&va  an/  right  or  title  la 
and  to    the  Qiaan  prot>&i-ty» 

Th©  decree  provides  as  foliofe's:      '*Thnt  the  Fariaers  & 
Msreliants  -'tate  Bank  of  Lele.nd,   Illinola,    took  title  to  the  ??©ls 
Olsoa  reel  as  late,    as   t.ru8t©«  for  the  'Ssmsfit   of  tb,e  h&nk  of  a 
two-thirds  interest,   and  for  the  benefit  of  Clarono®  flewton  and 
Clyde  Newton  to   thtj  extent  of  ^  one-third  interest  in  said  rsal 
©state,     Tbat  wiien  !sii«i  ii*  stdil  rsal  ^st.tifc©  is  sold,  by  the  r©e©lT@r 
of  ssld  baaie,    that  tha  prootsds  of  sai^  sale  and   th®  oaruings  iuisi 
^rofitij  ti;i.srrefro£i  from  the  date-  said  brirJi  asiuired  litl©  d.o^JS  to 
the  a&te  of   ssl©,   aa^J  aftsr  the  payissnt  of   all  l#gititTjat&  charges 
for  taxes,   rapaira,   and   the  expcuiaes   of  sals  jsre  to  ha  prorated 
two-thirds  to  tbo  bank  aae  one-trdfd  to  Cl^irea©®  and  Clya®  H©wton. '' 

As  the  reaaiv^r  will  aofc  ssll  v;hat  is  kuovm  &3  zh.®  I'teljs 
Olson  prop@rt?,    e.xo®pt  under  ordsr  of-  tU^  Circuit  Court  of  La"  all e 
Ooimty  first  had,   arid  vd-iola  order  ia  not,  to  be  r©ad@r©i  v.itkout 
the  due  o.pportijuiitj'  of  the  JJewton  Brothers  to  be  heard  on  th^s  pro- 
fi0tj  Of  raafieriag   the?  ora@r,  v-e  ^iro  of  the  opirdon  that  the  Seers© 
justly  protects   &11  the  rights  of  th©  ceatuis  q\j©   tmxstan.t,   Clarsnce 
and  Cl/d©  Hewton,   in  the  property. 

Tfc©  Chanoelior  fouii*.i,    in  oonforKity  to  the  Master*® 
findings,   that  &snry  s-.  TiiOS".pson,   aasistsiTt  easbisr  of  the  bank, 


'ic-  cf^/o  00.000,1'    Mm    ,iinsi€  edd'  x*^   &«il«li-itM'i   €bw  tusfx&d^  siiyJil&b 
R  xc   i}sr!Jj'3«!y   ii,f;iw  «n(i»i  J4flT     .Jitijioaa*  5uRiJlooi£.;>   ^liiiiSO'iB  i\oiW9li  <»ii^ 

^f.^^   a-TdS  d-iff-iJ-  ©aittv"      ♦ft^.^aas^^  aXt/e  9.vW  ol   in^jd!  sxi^r  ^oidw  al  6»e6  ^ 

.Jit*.'*-  X/.=  crftf^'£  dau'^"     .£^Jas?«s  ij  CKJ.OH'.  ;?©  &i>^Kai  ^eaiJ  or^Brf  «©aliai»i,9[ 

-Oil  "s:s;*vo«  Sfvsd   iF.>,'i^.i;JJo'i>''  Ao«5'*!*is  ©iTT      .Jiijs.'.o  aiiJ  le  .sJ^ssb  «J!iJ  o&al 

al  inl>fii  -xo  iU^,ki  \ii#;  f}^&d  i-^ii^  Snjii  SiWi>:[s.  iJOlrf-.K  gwiaJ'iyic  i;9vio.o 

al«?l,&ifi?  •;•<■■  eiv*l?  .s,©^;?   j-ssloaiXII   jiiaal*--!  to  &n^^  ©^jsd'.ij.  »^j(!ia.4i»*x«lM 

^  to  *iR/:'!ri  «!ri^  to  «Mt^x?94'  ®rU  rto'S  f®if3«i4   sb   ,«ir»if8»  X»«nt  in»aj|0 

.!>fj«  Kor*ror^,  ^oaeii.ir;  '>o  ^i'i',;>«fe>d'  %d*  lot  ftiia   «^a©t&^ni.   a/ni4*-<wf 

i.?ie'i   f;laK  rtl   ^n-uzMxtTxi   kxi^^^aiv^  .if    te   ;^«4>J-x«»  ^AS  o.»  ^olvuraH  »6'^X0 

'T'i^iriakcai'ic  •»&$  X'^  bXo2  s-i:  ;siJ-55o®  X*j«>a  fi^iee.  1/   &iV5   K«>1«r  ;)&ii1     ,*i&i%» 

c;   ii»o5  aX.ii.f  &t>ii«poi3  aiasd  nlBS'  ^&i&li  erM  .i:-oxl  «K<jal«n^ii5  sJitoia 

wXi>i.'wJ  "Jo  .t'iifcn  7lif o-iiO  «1^  lo  'Sft&'xo  'laijai*  iq«tttx»  ,\J"X9^oi{|  ao«XO 

®i->r!m-*XO  ,;*!!«., ■Jeij7,v^  a-ttr  'fdif^fesa  9di  to  «»tfl?iii  e4^  XX«  Bi»93m.%  xUml 


acted   for  Uie  bank,   '^ntX  aot  individuGlly  in  his  cl'saliriix;®  vdtli 
the  Mevfton  Brothers,     '-'gs  Iibv®  ooaislud'^d  that  this  finding  should 
not  l)@  aiaturb'Si.      (Isrsha'ss''  vs.   Juliea,  supris}   Andrew  v@, 
Qitissas  St&t^  Bank  of  Bedford   (Is.),   235  ?».    m.,   7.ii5.) 

It  is   apparent  froiB  the  record  that  a  virojig  ha®  b«@R  p®r- 
petrstea  on  the  M©wton  Bi'otii^rs.     They  ahould  be   jsllo'Aig-d  a  oosmon 
elaijE  sgalast  %h&  assets  of  tb.©  batik  nov.    la  th®  kaa^s  of  th©  re- 
oeivor,    to  be  psif*  la  tiae  due  course  of  raoeivsTship,    to  thi© 
aajoua'S  of  ^4, 100 ,00,  upoB  ths  gurr@Tid©r  by  them  of  the  notes  knovm 
as  ^ixkilbits  1,    2,    Of   4,   S,   an^  6,   to  tbft  receiver.     Th®  f4,100.G0 
is  the  total  amou.'it  of  tha  exhibits  and   the  totsl   siRoaafc  shown 
by  the  sviilsric©   to  b-5iV«;  basa  ^sroHii^fully  taken  hj  th®  bani?.   from   tha 
oh,®oitlng  account  of  tlie  Kewtoa  Brothers,     l^otcs  so  far  as     nee®sa- 
ary  to  pass  title   thereto  to  tiaa  r^oaiver,    siioultJ  be  endorsed  by 
th©  Mewton  Srdtfesrs  'idtkout   reooarse,     Th©  aase  is  rav@i'sa4  and 
resaadsfi  to   til©  Uirmitt  Court  of  'La-:.Siil&  Gouiity,  with  d.lr««otions 
to  iiudify  th&  deore®  la  oonfoffsiity  lierewitii. 


la  IS/  opinlori  tHet  docrsa  of  the  Glreiiit  Court  should.  b< 
affirmed. 


cw^^rfj;  ^'rttfOm?  It^focJ  .-^Af   5a*^\ed  jt'f^ljixtt  «5ri>!f  1c?   3««i;<j«fy?.  i.jj;foJ  arfi'  ai 


STATE    OF   ILLINOIS, 

SECOND  DiSTBiCT  J  I.  JUSTUS  L.  JOHXSOK'.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  AVhercof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawn.  this day  of 

in  the  year  of  onr  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerl-  of  the  AppeVate  Court 

(73815— oM— 3-32)  ■■,:^^- 


r^'O 


(\'t 


AT  A  TERM  OF  TKE  APPTLLATE  COURT, 
Begun  and  held  at  Ottav^a,-  on  Tuesday,  the  5th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-seven, 
f   within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Kon.  EPtANKLIN  P.  DOVEl,  Presiding  Justice 

flon,  FRED  1«  \v'OIFE,  Justice 
,  lion.    BLAINE  HUFFMAN,  Justice 

JUSTUS  L,  JOHNSON,  Clerk 

RALPH  H.  DESPER,  Sheriff      ^  %I 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On  vJAN  2  1  1938 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  to-wit: 


SIJ??!®.a.  BO.    930S 


^ACJSHBA  m,   IS. 


3©eea4  DiBtrist 
October  Ters;,    ;:..D.  13S7. 


HILIII  MsoAJ 


OoiaplMaaBt  ,-,&pj?«ll®© , 


rBi 


JOHH  BOWiPr,  at  lal.  I 


^      "jR'onlt  Icitrt, 
VjiiTj  bounty. 


H^BSHT  L,  BOWM  and  3'CHH  BOtlFf  { 

Biixii  Mmmm,  ummwr  SAiaiisoi  ^ 


WOLFE,    J. 

About  July  El,   1925,  a©orss  Bow@n  owned  sevesral  traots 

of  T&&1  ©3tfit©,     .It  the  tlffio  of  his  fieatb,  lie  left  sur-^i^ing  as 
his  heirs  at  la«,  .fioxena  Bo^'©a,  his  widow,  Hellicis  .I'v^oAd^'?, 
T3eirb#rt  I,»  Bowes  iA.n6  ^ohn  Bcwen,  his  eliilAr©n,  an?!  ?k<ily  G-arrison, 
Dorothj  G^'ijeTisoB  nn4  G-»©rgSa  Gwrrisoa,  ©hiiares  of  his  deoeased 
dauKhtsr,  Dolli©  Garrison,  Sy  her  mill,   fi'oxaji©  Bowen  a@Tise*2  h@r 
OIls-t^drd  interest  nnd  title  to  tho  real  ©gte^tist,  and  bsqwested 
sll  h&T  personal  px'operty  to     ?i#XiiQ  KaoAd&is.. 

In  1950,  llelll©  Mac;.dai»  filad  s  bill  for  partition  of 
the  real  astat®,  shaking  h@r  Krofc&srs  jm<^  nlaces  dofgndsmts  to 
%h®  billt     .i'h**  iillag®i3  that  tl:i®  s@T©r«il  pf^rtlea  to  tli©  suit  era 


i^I   .on  ,^uTf;-;^;  33£^   ,01^  d,.m-^Z^C 


-'"*■ 1^"""^ — 


•■*^%ijii 


{  i 

^  .^^ — -^ 

'"  .  ;t:^:::InV;Ar?  YHTOKwO    ,X.-{LA©i.M  ^ldJu;M 


e^i>i*a^   Xsiovefi   fj^'Twrj  jj.©*-;^.??:"  i>j.-xoer  ,S;;-|?X   ,!£  '^Ix/I.  ..ti/ocf;, 

•xo/I  Jj^slvsn   rf^'/o;:   rvn^xf  -    ,XXi.v  isd  \1   ,it<3C:ii"i,':^i'  aiXioC   ,t©dil3ifj3& 


aeissS  In  fee  e;l®pl^   ctf  ttm  T'i'aX  eatats  •g.s  fc^iismt^i  iii  ooSKon; 
that  thslr  rlgM'S  ",n«*.  Jnter^ats  t.fe©rt!.ln  wr@  as   roiiO'^'SJ  Tkirbart 
I.t   Bo%»«n  5n<'   Jftiin  Ho'sen,   /j-^«h  fin  unca'*/i4«><5  on*j"'5i•i?:t^i  if.t<i'i'r':<=jt<, 
K*2.11i>s  5Si(^4ti?im  ftn  imnl'^iii.^4  oBe-eslf  i?it«roat,   ;^nf!   '^siX:r 
0crrisc??i,  '.crotfey  ^nrrij;?©^  'kr;ith  «M  Caorci&  Oarrisoi?  saltor, 

lit«K  for  Ksily  (>?irri.3i>ii.   aii  insjiaa  pars,;ii.  tiled  ft  foTmi-.l 
S.K9W3r   to   itfcs    oill « 

1??)111©  fJacAdam  to  t^^i ■«?•(&  oatJ-Shird  of  tha  net  aa'S^^iw^i  o*    koxeiia 

th®  Will  of  '??cJx:^Biii  DO^<an  to  BsiXy  Oarrlsan  "mltsi  ©ad  Ouorijia 

unSstr  tHs  t?srs5?i  of  trj,s  aj:;r-**affi#at,  that-  tl?.o  nie-s«s   sf  "^'3111© 

n^t  satats  whlo:\  slm  2a*y  rye«lv«  from  tho  ^ox^n'i  Bo^^sn  eBtat^j, 
tilt  ?lndi?v^  s>f  rSia  '."^^jtiir  is  3onfirria<!  bjr  the  Oisy^ic^aior,  fm^ 

f^rtiss  is  tfee  rsal  **t*t«  ^f  fld"^ln3  full  forces  am  ^ffeot  to 
&Ji-&  air6«;&ajit.     The  dcar^s^  dfolst?^^  t?iefc  th«i  m/ttUi-n,   en4  &AQh 
of  thasE,  &T0  tsatitXacv  as  teaait:^  i:-i  aciasoa  to  the  pyjrw  or  yor- 

di^ifi©d  alno-f If t^- -fourths  iiiti^rest;  ^Toha  ^fo'ssan,   =«,i!i  ancii-rid^^ 

fiir®-fift/-fouf'tJ3s  iatferaat?  f?<eorgia  Garriison.  v^-slt^^r,   an  un- 

Ttid  d«ar^<i  of  jwxti'Bion  if^  vast  sosttested  fey  Ksllie 
MaoAdasi,  aor  cj  tlio  ttrse  -si boss*     Tfee  ftppssJ.   is  by  Tisjrbsrt  L. 
Bcman  &aa  Joim  Bosec  as  eroi5S-^ooft'j;ls^t.lr.sntfr;  aRjIvsr  feneir  o^osa* 
tiill  to  tiit   Bill  r::r  partition  of  KoiXi©  KatJAdsiEU 


\1:.t:.    :-,;■!-     ,v?;ifc-?:¥cJrcl-  tXstd-'^fto  ^^^bi^rlbar  m^  a,^&/o«5i!  £»lX/aH 

.t.->.ffu'    'arc';   T*.^?*-.'-"  *ifr     .isalXi-v  «>iftilB  ^-si-w*  «*Si»»^j*   ^lo^t/s^'  coeirictsv 

-•:;.?   i-T;-:    4i;i:f-/o-     ,  :.  .j'i-i.<s ":«■*?;      !,a^.!(fl©XXc'J   ;S«   aJiJaa   SsH'X   SiJi  to  col;^ 
&.*-.-,.c.yi.l  ;..v/   ■:.      ^ru^-^Q^i  Silii%   tS^mi^Sal   *il;5ni(Ol--iilil-efli£i  ^•JbivXi) 

':j.::.i--Imxj.j.mj   ■,',..   «,fU'i;ivr  iJo.sji'i'X&iC'  \ii3ott<i  j-i'ssa*;**!!  at1cli,tfol-x*til 

'<iu  ,;y;-   ,i-i»:'X£  ■  .aossXii-aO  ^ia*£0»-(:'   ^Se»x•a^J^Jt   »^#*iA*ol-'t'*lXlt«»vl'S 


-3- 
The  c;cosa~bill  allof^e^  tfeat  an  i3-g..resta@ist  ws®  etitsred 
into  on  ti&sxmiry  Z-i,  1937,  b#twe®R  Hsdli®  "ae^i^lRJS!,   fch©  Oross- 
e<«riplainants,  &ad  Tiozsaa  3ow«a,  pfovidiag  tor  tfas  ssaEagemsmt  ©mil 
aigferltmtion  of  tlica  estate:  of  a#org®  Sowenj  titat  tife©  agreement 
supersed^a  tfee  proYlsioii.s  of  tM  v:ill  of  Hoxena  fitmmif   insofar  aa 
the  property  of  tlje  ©at at©  of  G@org@  Smimi  is  eonoeraed,     Th© 
oroas-MXl  pr&j^'j  for  partition  of  the  i-aal  estate  in  acoorcli'-iacQ 
felth  th©  5)rovi9ioK0  of  the?  agr^easeat,   aB,<l  that  Wal.lie  ls?acA,dam 
sake  55  full'  aa4  just  aoooimt  of  all  her  acts  .nnci  doings  wltb 
relations  fco  tfe.®  r®sl  ©state  sl;acs>  tii^-  ti^i&th  of  losans.  Bow@n, 
aiid  all  ©oaeys  and  prooseds  r€JOeiY©d  ^y  her  prior  to  tli©  d®atfe 

of  Hox©aa  Sowen,  and  all  olsisied  ^scpeHdlt'aras  on  a-ccouat  of  aedd 
?®fil  estates  laadQ  by  ?'etlli@  KaoA^sw.,   »sri<l  that-  she  muk^  distribu- 
tion to  eross-eoraplaiaajita  an4  ths-  ohilai'sa  of  Dollj  Serriaoa, 
iftaos«is6d,   in  acoordaixoe  with  tiw  «jg:r®«isia©nt ,   or  un<l.®r  mich  arrarige- 
si0nt   -ijiicl  decree  &&  may  be  d©es«d  Just  /m6.  fair  la  tlie  prssljissj 
that  tlm  v;lil  of  Bs^ctiaa  Bcm'-^s  1>©  set  asld©  and  deelar^iS  void, 
as  to  th®  real  ostat©. 

Th-3  court  in  its  deer®®  did  sot  fix  or  dstsrsalm®  tb® 
2'l^ta  of  the  parties  on  aa  aooouat ills',  as  prayed  for  in  tJie 
cross-bill,  but  rst&ined  Jurlsdiotioii  tor  further  pr©0©«iidijig?si 
in  oonneotlon  ^"ith  an  acoountiag.  a.«  say  be  directed  "bf  t&e  ^©tirt. 

?ni!  court  0l&  hj  its  «!iior9e  of  p€s,rtitioiQ  direct  par- 
tition of*  th«!  real  estate  er.d  foxmfi  the  riS'ht©  and  isiter@®tf3  of 
tlm  parties  in  and  to  the?  real  ©state  ss  h#r@lnbefor®  istat©«S| 
the  oourt  "by  Its  (Seors^  of  i>artitio»  heM  tliat  tha  agress^i^t 
d4it©d  Jsjjumry  34,  1937  &M  lntro<iue«<i  in  ^Tideno®  hj  tfee=  0r©?.s- 
0<®piainants  w&b  ^fecdlj  void  rAnd  of  no  Toro^  snd  @ff®st  tvhat^ver, 

Th<Si  otUj  cisestion  pr^seatsd  to  tJiis  ©ourt  la  wh@t&©r 
t&@  aaore©  of  pctrtitlan  fix^is,  ?m<a  ii@terj5.1ries  oori'aotijf  tto® 
riglita,  ijit^reata,  aaS  titles  of  the  parties  to  Ui&  real  estate 
soui5fet  to  ba  sartitioaewa  by  the  bill  ana  ©ross-feill.     fMe 


dSt^  i&^Xob  bR!^  aSoa  t»d  11&  t©  :Jfl0oo©j!S  -Jaat  ftaa  XlJUt  Ji  •l(MI 

,it0-.7O'<'  aiT®3ro5^  'to  M»^h  ^M  &oirtR  i»s<&ii^f»  X.s^  -sixli  oi  »noJt^BX<i^ ' 

&i»s   to  -tffi?0(»&B.  «o  isi^rfji lba>&q;x&  i»#*.JL6i©  Xijs   tea  ,-a«"»roS  srnMcOH  to 
-wtfltt^elfy  ^ij^rs  ©die  Sn^  bsm  tmM&AMii  e^lXXell  t<*  9tms  tt«Jt«.3  Xa»:i 

o.f^  -effJl^rjre^eiA  -It©  xlt  (Toer  bi&  ©eie^f)   ®Jl  ai  #*Ei?o©  &x0f    .  ,   ,,,,,;■<. ,.^,., 
©Ar  nt  to't  feei'ts'jq  s«  ;:<aXii2i^oe-*sa  an  «o  ooX*n;»<|  ©it#  to  «*4bI% 
aan.JB»d&e>^q  twff.t'sal  *iot  noXd^elftiti-xirt  boatnSet  ^eH  ,iXl(fH»so:re 

to  ».S&^<»lfitl  firfts  i^ifrf$;l^  ©dJ'  frmfot  &m»  ®#i»tfe#  X»«^  amW  to  aekiX$ 

«'5«'Y©d'ai#  cftt^tt*  fins*  ©©•xot  OK  tti  6«*a  ftXov  i;lXo«N'-  «jaw  *ii<f,"i  ^  >r"-nrift 
Bid's     .XXJt^-ttikotto  &«j^,  Xi-^4^  4Mif  Ytf'  imtt&iitUtetq  *€:  &i  $i^»^ii 


Bcnvsji  dtvi^eg  a  oTi6'-tMrd  latrar^sat  in  the  rnixl  este^e  tso  Ifallie 
Mao.\da£?  un^tr  the  Iksus  ssade  b'r  Cho  5rCf:v--blll  1:;K!~.t  th^?^  StT^©- 
sent  «^fit#^  J'aRa&rj  >H,   193?,  su|;arsit4as  ti:i®   vill,   atit^  v^lfetb^r 

easii  of  ■'ot^^arta  ^.   -'ittsf,   386  111.   ?  y^o  Ell,   It  is  stat^a? 
'*In  oas^t  ©f  p^a-litiuK,   th**  Mil   or  pistttion  »?'t>st  ®^n   fc^-^tli 
th6  tlil«)a  ©f  ■  sll  nartie«{  l.ntsreste;?!  in  th*  pro^rdses,   ?snd  tliS 
Court,  by-  it£i   J-afi*5:r?s»:int   Ib  ?«f;ii1.r#*   to  e«ft@rt:sin  rmn  de^Jlsre 
sttoti  tltl^^«     If  tho  partition  ist  ^:a40  tlie'  title  o"^  »as^  eo- 
t©nh»3»  l:s  ur^jiriferrod  to  a  parcel  s^nmlm^^  to  hiri.  ai^s  If  tfee 
l&iid  Ga->iriCt  be  pfrt:.ltione<?,   s   ^aie  transi'^rs-  tb<3-  f*g;tr-v&0  f»K*?. 
titlo   of  s:;il   tng  5!o~t0fii^:.ats.  to   tiis  pisrehassr.     If  t';«?  jsubJ©<St 
of  the  pertltioa  i»  s,  ri'©eb.ol.l  Sistat®,  r?  rr&-iiiol5  is?    LG,<?oaTad,-— 
and  tUat.  is  t-be  sss©  In  t.>-i.3  liistanes.     C.-irti!»r  ?.   ■■■?sfn''.»s   9Q  .I:i;l. 
330;-Bsai?S   V*   Br^:,Yfii,    110,    III.    0e."     It   hi   '^f^O  statsjc!   iB   '.n^s 
oaaa  of  fTn^terllfc  "^r*  ''^aBfcarllJ^,   f  ;$4  ^    111,   A"p.j   375^^,    as  foilo^ai 
■" 'ifeitt'Sdlj-,   "'i   fxn->6hnlri  5  s   imrolv-'-'  in  nny  s]5"'iSsx  ishiob.  oalls 
in  oy^gtion  ths  ©.ajin®!"  of  distrlbutioa,   or  the  vp:g'oportJloas  of 
th&  /resitioid  awaufaed  to  t-b.^  rs6p*ati-*-e  pari^i-sss  iV  the  dasrea  C'f 
thei  trial  o*,>ur&."     la  ^s  i^iirtiiiioa  suit  ^tsre  Vh&  title  of 
so:£.e  of  t-is  parties  is  oli^dl^ngsd,   ^Jte   -.^^r^^-'-'i  "s-iou^.i^  *>&  tisken 
ulreeSly  to  this  ^\ipreae  Gourt,      (ra&tarllfc  v.  r^a^tci-llk,  SIS 
III,,   7.2.]     Th*i  Suprwis^a  wonji-fc  haa  sj^cjixiei-re  juri:i45etios  In  tfe© 
rerl'sw  of  partltXoia  oss«b  iB-:^oIvl?5i-  re^d  -stnte  -vbar^^  the  title* 
to  ft  freclicia.  is  iao  put   in  i;,m4<?   wy  tr.<;-  ploadlJigs  th?-.t  the  -^eter- 

to  tb.fi  oKKQraMp  of  this  r'S^il  6B£5;te,--;,s!itan  r,   *Sn*  uoea,   J5SI, 
in.,  133, 

For  til©  r^isoKS  stntod,   this  e:op€'^l  of  tbe   Qro8;3-o<:eii- 


ransf^tr^ed  to  3uyr&'ie  wou:rt. 


•,l(^w 


TS^.tj?'^-?    -1   .1:1    jIXI!!  ®3.«^-   .lil  SB!    ,l»^cti;<?    .y  *d:t>^w,lo£.  '^i?   &mQ 

ft.ll.t  i'il   ■ti.y.:^^:?'^?   Oft  If    ::.l   .It      ",Se    »iii    ,OXf    ,mtc'X?»    .V   ®3?it.-?.t'«- j  Oi^S 

:iij«oX.i'ot   'i'£^    ,SV'7    ,•<?-.     .I-M    ,{>^f    ,  .t|:li».lf!,»j^r  .rr  :.^.tCT«.t{?/*H  "ic*  I»»a0 

«iX©©  ialjrt?   iis»-;r!:j  xr^ji  frl  >:'t?vl0VRot   sil,  r>.j:oi(e«'jr'*   -•?   ,vIl!.<»^.?|iafe-A*' 

,Xis<t!    tsmsfir  ^eih'   ,'r  ncsJ'ilo.A-:,a4,iaiJ«;^  ,l«»-t  «i*i.  ;a'ionwo  ewSl'j  oi 

•SSX  fcXXX 


STATE    OF   ILLINOIS. 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHXSOlSr.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certif}'  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


CJerl-  of  fhe  Appellate  Court 

(73815— 5M— 3-32)  , 


AT  A  TERM  OF  THE  APPELLATE  COUPT, 
Begun  and  held  at  Ottav/a,  on  Tuesday,  the  5th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-seven, 
within  and  for  the  Second  District  of  the  State  of  Illiucis: 

Present  --  The  Eon.  EkAIxTFILIN  R,  DOVE,  Presiding  Justice 
lion.  ERED  1.  WOLFE,  Justice 
Eon.  BLAINE  HUFFLIAN ,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 

'ij  'ii  1 


BE   IT   REMElffiERED,    that    afterwards,    to-wit:    On      JAM  2  1  1938 
the    Opinion    of   the    Court   was    filed   in   the   Clerk's    Office    of   said 
Court,    in   the  words   and   figures    following,    to-wit: 


Ho.    9263. 


kgen^e  Fo.   11 


iippsiXA^'s  omm!  of  i:;uIhox>, 


■1C0?7P  i)I:?TEICf  „ 


C 0  to'b ar  T #r:r; , 


th®  Sstat©  of  Fr&ak  Saitagl^r,  | 

deceased,  /  | 

Tl^intikt  -  Appellaifti, 
vs .                      I  I 


Ai'tfiur  'r«  3al'b3giv#r,   ©xeoufcor  of  tfea  Kst.^rs©  of  "rank 
■'iffilt3giv«r,  deceased,   on  Mai:'ofc.  12tl,i,   1955,  'Droms.l'tt  thl®  i'juit  In 
th©  County  Court  of  Kianstakee  wountj,   Illinois,  tigainst  v^illiaxri 
MoGratla  at-  al.,   to  recover  on  a  aot©  of  .,::330,CvO,   dated  July  t), 
1923,   and  dti©  on  February  1,   19Sd.     fh@  not^  baara  interest  at 
ttX'si  rate  of  six  par  cent  p©r  annum  from  dato.     The  defendants 
dsnied  thsit  they  ware  indested  to   feii®  plaintiff  ia  svof  sm^m.  what- 
soever and  filed  a  plaa  of  paymenfc,     I'h©  aas®  was  trisd  bufor® 
tfes  Gourt  'w'ithQut  a  jur.'*  aad  i&fee  vourt  foujid  tbt  issues  in  favor 
of  tJie  cieffSBdantS!.     T&0  stsii  w*is  disslssecS  snd  4wigj?»nt  sstered 
against  tbB  plalatlff  for  ooats  of  the   suit.     It  ia  froa  this 
judgasent  that  plaintiff  ha©  appealed  fcbe  case  to  tbl»  scurt, 

Th©  OftS®  -vsjas  bafore  ttols  Court  at  a   previoU;-;  t-erri:  in 
which  w©  r®v@r3®d  and  reirsamled  fehe  easo  to  tla®  irlal  Court 
because  improper  evidence  lisd  been  ateitted  on  hehalf  of  th© 
tl<9f ©ndaata .     Th®  plaintiff  af^ain  sisntends  tast  improper  ©videns© 
was  edmittsd  on  belu^lf  of  tii*s   defeiidants  land  that  there  Is   no'-- 


zm  ill 


-He 


.  TPIHT^'ia  'J\To'jgp, 


.VSax   .0    ^    ,«ir4*7  tasjQCfeiO 


■Si^li^qa:-   -V-.   ;:?iKf  tun  fill  fflff 


ai    cHjok   Klrfd'   .*jl$Jifoi6'   ,Jl€-tU    ,*1;}£I  itdiB;.-!  UQ.  ^l)&&tf&tt^b   ,inifvl8r«fX0^^ 

•in  :}c^tHSfil  ^tm-ii  S'.Tsin  isliJ.      ,6S^i.   ,X  Yir:#B'n^d''E  KO  ^ith  'bat   ,S$GX 

t J «w&K «"£•.> f'  aii'l      .vv.:iib  ciK-tl  «ui4mc?  i#q  cj-cj©©  leq  xis  lo  93" ei  oxif 

"Sx^rijT  'itwfl  vr'  ril  " '■;  l.jftinl';'   &;iJ   oJ   l>v>^d®6«l  ©isw  ■«;54tf  iRdi  b&laQb 

?ipT0lK4Cf  fce.t-j;/   S;s*'  asijo  ed'T      »vliT©srv.i^:g:  to  3»jCg  a  J&ftXJ:!  fcrKs  neveoB 

>5.t    rJt^vi    ■  ifoilvg-tt?   .0  4a   ^?1iroC'  a  left  &tol«J  eaw  o«sfio   «r(T 

.t-vayT'  „r,j-'Ji;j  «,tii'  g:3   t>&.eo  ?.jrf^  6»&fl#.3j;»t  fern-,  fe^eiev^i  «w  xfdXdw 
ofi;?  1:o  tXaj:l»d  ao  b'&3:fl'Mt>is  a«0'd  feerf  ooasftlve  toao^qsik  oexraoetf 


proof  of  p&yw,&nt  whicli  v-,o-uld  yatitle   ':h&  defendants  to  tovQ   judg- 
ment in  their  favor,     Ta®  n.ot«  wrrs  iJiti»ocuc6d  in  &viQerx&Q  and 
sais®  preliMaary  proof  ia  regard   to  fcov*  feh©  pleintiff  Qmtte  into 
possession  of  it,   ^nCi  tliereupon.  tlio  pla.infciff  rsated  its  ease. 

Tilts  defendants  tfcen  offered  ovid-snoe-  to  show  the  trans- 
aotions  of  -ra.u&:   Jaltagiver  la  the.  First   Crust  &  ?eivifi*rs  Saak  of 
S.aiika]s:«»e ,  wliich  tended  to  sho*'  th&t.  this  note  in  equestion  '??as 
paid.     The  d&t&a&fxntB  als>o  offar«d   proof   to  €no-%'  that  esoh  iujd 
evex*/  oue  oi   tteim  v^srn  'fin&fieiaily  rssponsible  cjm5  sbie  to  pay 
the  JEiot.^  at  all  fcisiss  after  it  was  due.     Proof  'Ana  aljjo  offered 
vsbich  tendsd  to  Bho^  that  all  of  tbe  (Ssfendanta  ws-r©  in  the 
iiabit  of  payias  their  bill®  promptly.     The  eviaeao©  also'  ijhow® 
that  V.illiaia  Me^ratii  waa  rv  tenant  of  Tranif;-  '.jultzsi'^&T  and  htis 
brother.     The  leas®  waa  introduesd  in  ©Tldence  vvhioh  oS-ows  that 
the  farfs  '^as  rontod  for  &  oaab  rental  of    ?560.00  ^'-2'  year  ptifmbl® 
seml-aaaualiy,  and  ©acli  peysient  b@lng  JgQO.CO.     Th«i  evidsnos 
furtiier  shows  tfeat  after  this  note  of  '■  liSO.CO  \^as  ^iven  tlie  defen- 
dant,   ,-iliitii>i  Mofirath,   rer^ined  &  tenant  of   the  -ioltztrlv&T  ferts 
for  five  J&BT&,   'Atici  that  all  of  tlm  r^sat,   aside  from  this  one 
payment  of  <: 380.00,   had  been  paid  in  full.     The  evidenoe   sftowg 
tiiat  Frtmk  Galtagiver  in  Ids  life  tima   "'In  iiia  business   traBsaetlona 
was  ©xscting  in  U.ia  raquixeifierit©  and  ^leis.einds.'^ 

Wrmik  3&lt2gir0r  i»as  foriE©rly  the  3upreiritead@nt  of 
Schools  1b  Kf4.iikak®«s  County,   ana  a  letter  vvritten  on  th^  station- 
ary of  ttim   "upeuinterulent  of   ,iChools?  datad   /vuguat   SO,   198o,   ia 
as  follows:      "Qlfice  of  Oouaty  ;?upei*int©iident  of  -iohools     KaakaJco® 
CouBty,   Illiiioisi,     Frank  Jaltzfivsr,  3up«riat«md®nt.     Jolin 
Bouehard,   Asst.   3upt.   Kankakee,  Illinois.       u^mst  SO,   192B, 


•ji:>7  aoti^x-ij^.if  itl  t»$or,  nldS  3i'&  yzi.-isi  qS  bcibnf}^  H^ldm  ,«>e5[«5sru5Ji 
smo^l^^   Oiilr^    .*»5n»61'5'y   w^Jt       .vl^aaW'-XiJ,,,  sl>:i€f    "ili(J.ii.>J    :«jCl£iTEftq   lO    *itf*d 

^inx^t  '5;&v^'>«-^X'-'"  '-i^'^  '^c  imyaf^st  a  iij:rti^.t,»*i    ^d^Siiri.-'oU  ^llll^i   «^m;& 
*/fw  i;id.^  ;iio"i5  «.ble.A'    ,;?ivyi£  ©a'4  lo  Xl«  Saii^  &0«   eBiaax  svil  lot 

♦  6ESI  ,-'.^  ;JajU7:ii^.       ,>^XenlXXi   jS^it.JiviiaCna'l  tiqat.  *i&.Tu\   ^bx»d9U&8. 


Mr,    -filliaffi  i^'COrath,  Uunt^no,   111,      Dear  -.Uliais:      I  have  b'asn 
axpsotinii  /ou  to  li&ve  seaa  i^ou  at   &he  fc^lr  but  was  disappointed 
but  think  /ou  rau-st  fear©  b@«n  v<sry  busj  witU  your  tiireisixliig, 
KoTs  .^iliiaiB  Bro,    ..rfc  ^-ants   the  f?;fsr!rz.  for  next  ir^tiir  sji(5   of  ooursa 
beiag  ay  brothei*  I  liave  rented  it  to  him,  not  'Deeaus©  I  '?'?*-S  aia- 
satisfieS  Vf-ith  you  out  boeauas  of  ay  brother. 

I  thought  I  would  lat  ;/ou  jrmo''«  early  so  it  >iOiild  not 
disooismOvie  you  in  arij  way  mi.d.  hope  that  you  ?dll  see  it  in  t^ie 
right  light,     Tery  rsspectfuily, -» 

It  will  be  observ'vd  tbst  tiiis  letter  is  not  sifrnsd, 
.xthur  f-saltzgiver  vms  csilsd  as  a  witness  for  the  dafend-sntg  and 
testified  that  ther®  -tvtsre  tlir©©  brothers  in  tka   -"ultsgiver  fssjjiilj, 
via:    -  Frank  3ait-3giver,   a   brother  George  and  blmsslf;   that  hi/: 
brother  George  r.alfcagiver  had  nothing  to  do  -(."ith  tha  office  of 
County  ".uperint@nd®nt  of  :>ohools.     Tbis  letter  is  not  signed,  ftut 
there  is  a  istrong  presufrsption  in  favor  of  tlie  def©ndsmt  tliat  it 
was  Vfritt^n  by  Fraak    -altaKlver,   and   It  >lll  be  notsd  that  this 
letter  m'&s  wriitsa  ioag  after  ti^a  note  in  -jaestion  was  d^e  and 
no  mention  -A-iS  jsacis  of  tfea  over  duij  nottu      -.11  of  this  ©-videnc©, 
■^s®  thiRfc,  was*  properly  adtoltted  to  sbo^v  th.ft  eiroumstasces  sur- 
x'ounding  tais  trmisaction.      rrol-&.blj  any  on©  single   ites -fs/ouid   ba 
insufficient  to  overciaae  a  prisa  facia  qssq  tiiat  tb©  note  ]ia4 
not  bsen  paid,  but  taklaj?  thsa  sll  to-SQthsr  it  is  our  eoaelug-lori 
that  the  Oourt  could  rightfully  lisv©  found  tiss  issues  in  fsTor 
of   the  cieferifSaiits,     The   trial  Court  had  ths  opportusitj'  to  hear 
ruia  observe  the  i^itneasea  fm  they  testified.     It  was  his  duty  to 
v.4igii  tlie  evlCeno©  bbcI  coasidsr  all  of  the  trarisactions   as   dis- 
cloasd  by  the  evid^r-oe.     K®  has  fount?  tl^i-^^  issues  In  faror  of  the 
defeadfijita,   sac   it   is  oar     eonclusion  that   the  evl.i<3inos   in  this 
case  preponderatas   in  favor  of   the  defQafiants. 


a^&6  ■:iv&d  I      :i::i!f)lli.h--  •xfeaci     .XXX   ^Qa^aanU  ^siSi^'x0o4.  ausillli;   ^-x'a 

a0^"f'.i;Q':c-« •."'-*>   »*-i-'<v  Isjcf  tlijl  fcii..i   vjis  J.'Oij  i-iaoa   fiy£<a  oS  uox  ■^lioeq^B 

,y.al:'iiiiii'nli  'luo^:  ii^  t^  x&ijcs  xssr  B&'»4  ©VAii  Jmsm  i,:o\  ^aitH  ia& 

"■yrii  iTi:   JJ*  'Tf®s  IXiw  0o>'   ^miJ.t  -iooil  !>fiJB  tJ^irt'  \ixf>.  ci  «o\:  $5ojKmooalfe 

•Awr;-;.!!?;  item,  «X  n^i^i^X  aid*  5#xl^  fet-TtssiCfo  n-^i!  lilw  .tX  .'    ~ 

vl!; ;•"-..*!  ^6Yin'jt;)li&''^  «;l^  ii'i  6fte.rf3oicf  oft's.dtf-  eifs>*v*  &t«rfj  .SsMif  ftfilliJJa^* 

aixiJ-  ^tmivJ-^  Jj&vfCiT  !.'d  illw'Ji:   l).t<s;   ,'j>:^v.iva'Ji„*''    :ti-£;rt"  \-6  fi»3iJl'tv»'  SfiW 
,&iR.K   *!<.*  aaw  ftoi*S0i.,    ni  «»4cr.  ®rfd'  2®;^la  a^ciol  fl»;?Jiiw  saw  i©^;tel 

-lire   ■■'f)c.'3^^t8RtiiO'i:lfi!  fiiiiS  'm)dz  o^  tj«>^.lli5iS.«  x-^'i^*>;^'i<5  *^w  «2lalri*  »w 
aittJ  ni   »onyf>Jhr9  ®fli  is?dii  r.aiat'Xonoe     too  ai  »fX  bsm   ^^ia»ba9\%h 
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/vll  the  defendasts  were  call'f?d  s.s  ■vKitneases   In  their 
ov»'-n  behalf  ori<3   each  testified  tiiat  no  Q.ne  marl©  a  d.-3E..«Bd  on  his? 
for   the  payi5i«nt  of   ths  not©  after  August  29,   1936.     The  appellant 
eontends  tfeat  ©aoii  of  these  witnesseis  was  inooBspefeent  uaSar  the 
:i'tatut©,  beeuuse  th^  plaintiff  w^is  ^ueiaj--  as  asseutor  of  tns  Last 
Will  aiid  Test&inent  of  Fraak  '.ialtagiver,    dacoased.      ;-.  part  of 
Rule  VIIl  of  this  Oom-t  und^^r  t-ltl®   "'■'aistr&cts'',  ±3  as  follou's: 
'"^'liB  Abstract  s.u3t  be  isufficient  to  present  evsrj  ©rror-  relied 
upon,   and  it  will  be  taken  to  be  aocurat©  aud  suffloient  lor  a 
full  undarst-^adiag  of  tVi©  queatioaa  presented  for  decision  urii^ss 
t-ho  opposite  party  ahiill  file  a  f'\irthyr   abstract,  saking  neceas-- 
ar/  coxTSctioriS  and  additions."     The    -.bstract   in  question  eoes 
not  aho%'  that  an/  objection  v?.as  Ksd©  fco  any  of  the  teatimon7  of 
tii«  defendants.     Therefore,   this  Go\irt  oanaot  diraeuss  this 
aasi^maent  of  mirror. 

i:&  fiad  no  reTeraibla  error  in  the  case  aa<5.  the 
judgmsnt  of  th«  Gountj"  Oourt  of  Kankakee  Goujity  is  heriaby 
affirrsed. 

Affirm® a. 


'ri-3;1i?   'U   u&s.a^n-il'^-'  rn-^  S}BXlist>  •■sow  ial«jBj&«»1«B  »A&  llA 
;ia  il3i«r*  ©.'1'^      .as?!   ,t?S   J, '.-;«««/•    it^jJta  »^«tt  »d^   1»  «^a»»-^si«l  nod^  lol 

':!:o   rt'is'!   -■■      .5«>«ij6i3»£    ^^0■v.t:«.5CJI.«e  iane^'^  tc  iiimmQi&si'T  b£Ui  ULI^ 

;fiv?©ii©1  St-  5?i   /•isJ*»'i^«'ff/'"   olctl^^  -j:?!*!)!?!?  ^'sdoG  aliJ*  'Jo  HIT  oIuH 

r;9xi«n  t<s-xtB  virfo  ::?'ff^a«'i:f<   r>Jf  Jri^sJtollttra  &d  JauQ  »f»*^'sd«tfA  ftdl'*' 

;:,    iPi   jA*'J:f)il1..M'fi  oru'   ^^t^iwoojis   fccf  o^  RtbAmi   3^^  lltw  $1  bttJk  \aQqv 

-?'.?■' saw.;'  .v«iil®ffi   ,.7&j»i^arf.iv  'i:a..oi'.'/*fiji'i  ^  ^Ifi  il.'wls  Ai^xfei?  e^ieoq^O  ^AH 


STATE    OF   ILLINOIS, 

}-ss. 
SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  tliirtv- 


Clerl-  of  the  Appellate  Court 

(73S15— oM — 3-32)  -J^^- 
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AT  A  TER-M  OF  TM3  A?P::LLATS  COURT, 
Begun  and  held  at  Ottava,  on  Tuesday,  the  5th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-seven, 
within  and  for  the  Second  District  of  the  State  of  Illinois': 

Present  --  The  Kon.  FRANKLIN  R,  DOVF,  Presiding  Justice 
Hon,  FRLD  1.  V/OLFE,  Justice 
Eon.    BLAINE  KUFFLIAN ,  Justice 
JUSTUS  L,  JOHNSON,  Clerk 
RALPH  H.  EESPSR,  Sheriff 


BE  IT  REI^MBERED,  that  afterv/ards  ,  to-wit:  On   JAN  2  1 'IDSS 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following.,  to-wit: 


Oan^ral  No.   9^65  .^ends  ^1o, 


IH  TES 


icfcober  'ge:li^  ^^D.,  1937.     ^ 


V. 


')  Xr'p^al  from. 

vs..  1)  /Oiroult  Court  J 

j)  ^'"^■^"    Will  d« 
piTEH  mmkfsn  a^ia                1) 

Af  poll ants ♦      ) 


Terry  Lewis  started  isuit  sfminBfc  P©t©r  Ilieia&na  asd 
L«!St®r  Jlieia&nn  for  personal  injurl&s  that  are  ali®g@d  to  lisv© 
been  uustalaed  by  resaor;.  of  sn  assault  and  battsry  Si®.?!©  hy  the 
d©SBndsrita  upon  th^  pielnt.l.ff,     Th&  cc-^plairit  ^unsisits  of  ob© 
count  in  %?hieh  the  ];laiat,iff  all©g©s  tliat  on  or  r,ibout.  Gotob©r 
iSth,  iS34,   the  defendants   "assralted  his,  anrl  'ivllfully  end 
Eialiciosisly  'bssat  ais^  ^ialioously  ^^at  and  strxiok  tiaa  plaintiff 
with  aa  iron  'bar,   .«*Rd  wltfe  oti;©r  lastrumsiits  and  w©a|>oyis,  >m& 
'#ltb-  tbi'sir  fists,    and  randarsd  him.  uriconsc&ous ,   and  oauslns 
the  plaintiff  gr«tat  pbIji  aac?  3uf faring  and  parrdanarit  injuries." 

To  the  abev©  c<?splaiat.  the  <1dfm-idasts,  Peter  Wies&asn 
ftnd  Lester  Hiari&aa,   fild^  tL«3ir  answez',  In  '^vtdcn  thej  say; 
"■'that  tliej,  the  ciefendant:©,  di??  t*:9  -sets  eomplalts^d  of  in 
aeoessarj  3@lf  defense;  that  at  the  tim©  im^   ot  the  piaca  al- 
legsd  In  tfe6  o@2splaiat,  th&  comr-Iaiaant,  Terrj  L«^l3,  f^rst 
asg-stilted  .?xnfi  wilfisiiy  and  inaXlelously  beat  and  assaulted  the 
defeadaiita  wltb  elute  onS  ©n  ii^on  bsir,   and  th'ij  4©fea£laiit3  th^a 


>5  .o'"  ihfiiiX'  S*£9   .oW  XjftitflfiO 


»f^^-£    ,«C:*.A    j|2«E»J  T©tfe40a 


,,.-»*''*"'*'■'"  ■*'*r^  \ 


I      .        (i  ,:.'i::iinsm 


,ev 


^.(tftfao  &itt..:   ,»A'0'loefi;©oitJU'  arid  fe^nofm^n  Sjas   ,«4aJt:l  ti(»rfif  rf;?lw 
rt/y-sR.  Y^s^'^  d»Irt':r  }t|  «  i*9mis«6^  Tl#dit  *!eI11  ,niSi-Wifi»l>!r  T»5a»J  l»t.f» . 

.t^stjf'l   ,&IWi!>.T  t'^t®'!    i^i-WKlfil'-iJaaoo  »il5   ,  vtfll^-Iqasoc  "dtJif  al  fc^sttX 


in  s«lf  fiefsns©,   stj'uek  tiao  pXsintriff,  Terrj  Le^l^,   eausinf!"  his- 
aos©  Injorj,  but  not  rti-aderiiig  hirn  unoonseioua,  nor  opustng 
p©rjaaji«nt  Injui'los,   as  alleged  in  tix&  eaiaplsinr,, 

TM  caa®  was  Q&lltd  for  trial  'before  the  vTndg©  of  tlB 
Circuit  Ooart,  r.ho  heard  tiaa  oaae  without  e  jury.     Before  asvi- 
<i®ne«»  was  iat.rodue©d  In.  beliait  of  t-h.«  plt^iatiff,   the  dsif ©adattts , 
tliroagSi  iiieir  attoraay,  mad®  a  action  zhzX  the  complaint  'o© 
<ii0mii?sed   "beoauao  ttio  oomplaiat  la  a  s^ilt  broagfet.  for  as^sauit 
unci  butteri?-,  the  saswar  of  tlse  t3@f@iidants  a  eta  up  ihat  the  acts 
GOBLplaiJied  or  %-er©  done  in  necessary  ©elf  fi'Sfans©,     Ko  ;*epl7 
havings  1)«©B  fils<5  tteroto,   t-h^  plea  of  -&elt  d©fsriS'3,    tb©  pl«a 
in  the  anfntsr  is  ^oi^ttud^  asid  there;" ore,  the?  complalat   sho-ald 
b«  disiBlsiged.'''     The  motios  to  dismise  vjas  oT0i'rul«t5,  nnd  fix® 
QQm-%  proceeded  to  heiir  ©"sri^saee  on  bshalf  of  th©  plsijitirff » 
At  tfee  aonexusicii  o?  tae  srid^ino©  ia  bsbalf  of  the  ?'laiatifi% 
tli0  defendants  sjgain  en  tared  t£i@ir  rsotlori  r-o  kavt*  th®  case  dig- 
miaaed  ano  assigned  prset-io».;iI-y  tlie  sjeia*)  rass-oriS  as  entered  in 
their  ai*igia-&l  isotlon.     THts  riotien  wfos  llkewiss  overr-alssa  br 
th«>  oourt,  and  the  dsfsnse  then  offered  fSYidsns®.      \t  the   ooxj* 
elusion     of  tee  he&rlag  of  th©  evidenoe,  the  Cotirt  found  ©ash 
of  the  S#f®naaats  guilty  arid  sssasaed  the  plaintiff *3  d<u83*i#®3 
at   ;i,000.     It  is  fros  tisia  juslgaait  tb^it  tliis  app-®al  la  prose- 
cuted. 

It  l.i  first  iasist^sd  hy  tiio  appallants  t>tet  there  yiuB 
no  ia3u©  for  *Il'-?.  dourt  to  try  as  tuelr  -dnrnmr  sets  fortli  nsw 
natter  vAiioh  was  a  ooisolet^  dafeas©  to  thQ  aetioE  of  tha  plain- 
tiff, ioid  as  there  was  !io  reply  filed  by  t>io  plaintiff  to  tbls 
ii«v9  scatter,  it  suoul5  b©  taken  as  «.oa,fes9®d  safi  tnifi,     S^Qtian 
3^  of  th«  Practice  Act   (Chapter  IIC,  ^':@&,   156,   111.  Ti.'U  -.  3£) 
states  in  part  -as  follcw's:      ''The  first  ple&dlng  by  the  deftniant 


,'^0i' ;;  0.iJ    ,'io/f«i1;?j&  ■'113?'.  10  £t&'l<i   dd3    ,0<t$ieflj  boitt  it«>*cf  ksxiyM 
b li-.o  sir-   inif-l  ^moti 'i>A<if   ^t^'i.-iTfiak-jeif^  fcAs   t&??if^.ijt&<5  r.l  T»wisar«  ad«t  fll 

Xd  .k*Xi;^7©T0  i3s>Jv3:^iX  aasf  M&X^am  ■&1WS!' '  ,;aoi^om:lJMii|ki!t«  iloil;^ 
-a&o  «d<t  *:      ^BoaibbXm  b»t^1Xc  &&id<i:  ^»&&t«l>  add'  tma  litfitoo  a^ 

-<3S0'i<j  al  X.s.»^!ii3  cl:U*  cfad;?  *i»J««Si«»t  «lJl«r  «Oil  «i  ^1     «OOQ,X,  ~#a 

aidj  oi  lliinioXq  fedc?  \d  Si©Xl':'?  xl%&'i  on  4i.sw  a-x«cf.4  nfi.i>xut  ^tHi 

(fv^.    ."  .'-.f;   .XXt   ,S5X    .»»:■    ,OXX  t&^qdriO)   *0A  ©o'l^OiiT'l  ftiiJ'  lO  .35 


should  b©  dsslKS^ta^  b.b  m&  answer,     ".'hsn  nm^^  matter  hj  way  of 
defeas©  or  souTiterelaia  is  pleaded  in  tli«  ans^'tr,  a  replf  s-b,all 
tse  filt^d  b;;    th©  plaintiff."     ■,  part  of  3®otlois  43  of  nnid  Aet 
is  as  follows :      '-'Tim  Ssueral  Imsue  shell  not  b«  aT.ployed,  aaS 
every  aaswsr  and  ^«bse<;txaat  pl«attinf  shell  ecntelR.  an  es:pli©it 
adffiisalon  or  danls.1  of  eaeb  &llegatioR  of  tli®  pi^adi.ag  to  which 
it  rslat><ss.'"'     ST^ry  allsgatian,-  sxeapt  allagatlonii  of  damages, 
not  ©xplioitly  tlanit'4,  afeall  b#  daeEietS  to  bs  afeitt«'C,  unlsss 
t&e  partj  ahVil.l  @t©t®  i.R  his  pi*3?i  tliat  he  fef/ss  no  kno^^leclg® 
tij®reof  3Uffioi@nt  to  form  a  bailef."     It  li  our  eoncluston 
that  th,d  enawsr  of  the  i®r©adgii:t,t  stttisf  fertfe  ntw  matttr  %iiiob, 
if  tru®,  wfcs  a  oostplets  defeosse   to  tbs   nialntlff's  cauas  of 
aotion,  and  the  plaistiff,  fsdlin,f  tc  file  a  re^-lr  ileByin/'-  Mils 
all®g,atloa,  adadtted  thf;  tr-afa  of  thn  fasts  s«st  forti;  In  tiie 
def©Bdaiits*   aasvi^ar,   ao  tbm'*®  was  ao  issa^*  of  faet  to  be  trl®d 
bi*  tha  court. 

It  is  OQncsdeS  that  Lostsr  "r?iem.-ann  l-s  ■:<  isiaor,    and  i;t 
BO  time  iuring  th#  prooe^dltigs  Iwts  a  g\iardiaa  t<l  llte!^;  bees 
appointed  to  represent  this  relator  defendant,  aud  th©  appellants 
urg©  this  as  rereraibls  error,     fhls  Qourt  had  occasion  to  pass 
upon  this  5jubj«st  ia  %h&  o-'^eo  of  T^xi^j  ?::ollins  vn*  n-dBtinm^ 
2S3,  111.,  .^.pp.  1504,  in  whioh  th©  court  hsgld,    ''that  felltjre  to 
appoint  a  gaardian  a6  lit®iE  for  »«.a  infent  il^f&ndant  Is  an  error 
\*ioi5.  ths  fli.inor  oannot  v/sive  ujil^isa  It  ftffirimtiTsl}''  apip@ars 
in  the  r«icord  ttxat  oaci  ^fao  ap.oint#d  to  ap?«?ar  fm?!  ans%'©r  for 
tb©  infant  part-/,   and  thsa  daores  or   jti^lgrnscmt  «Et©r©t!  be-lot;^,  ^slll 

"ihci  appsllt®s  aerioualj*  oontead  tlifit  sv©!i  if  tula  eonrt 
had  b9®G  of  t]a«  opi:aioj3  tfcat  tha  oasij  shoiild  hi$  r^vm'"3i'»&  as  to 
;..©ster  Hieaann,   the  judgment  shoul;2  stunf^  as  a.^elnst  the  father, 


liisidim  \lq»'i  u  t'm'ffw^ti-  ii>4Jt  out  i:^»ksi^l%  »l  ^Ji^l&'&.<iit^m<io.  w  fim&0^§t> 

ii?jidw  04  Sjai^jBfiiXrj  «ii^,  Id  aol^i^^Sls  do*©  lo  X«*ix£&& .;  "so  iJo|3e|aft<B 

^■^h&U-'oiiJ  0/t  e5*t  sifi  ;?.»tlv}  .««!•;.,  f^ld  al  0J«rf«,  XXa-ite  \it^q  infji 
^rtoXii&sf  lAififitis  wen. .it^f-ioi  .^fiXJ.tfte  ;j.«;i3i^o'i»|!  -jfsS,*  to  'iiwrajifii  »4^,4'.*SU' 

j!?®l^-^  ad  oj  Seel  lo  »fcM*e.f.  «?«{  8»«"  aiisc»i.l4  ©a  ^-'immm  ^ »:ianhimli»b 

.xf  s-arll^'i  .?;^:iJ'    ^bliiA  i-^XfOi^  ®if.t  il©.itfiw  xri  ..i-Ofi  ,^q;.  ,.ai  jC8S 

'?cT'2r>  y./:.   ■•■■1  :'r.n-?jn9'5t«»£i   iiretfci  Ha-*  "tot  si«i>i*'.t:I  !>«  .'i.«l&"T.jpu:i  i?  cTaloqqa 

a'XP^^q'ilo  'Cisiv.M'.'snlll''  -!■?   ar^^I/iii/  »vi;A«r  ifo0.a«s*  'xofiisi  @dJ  doljifcr 

z:ft  t»v^.«:?    ^ri«  ■x.j.orq.i.^  0:1  i>©J4il.e',f't  e^w  »«o  i,v".d^  l>f cos's   Mi  nl 

oJ  ?ifi  t><btii.c-^7irx  isrf  .fcXiioJra  ©fci-c  &d3  is>dS  a^iaXiiQ  &dJ  to  at^i!  had 
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Feit®r  ?li#jsaim«     Th®.  appell©«s  In  Ma  brlief,  after  dlscTjssaixi®  the 
faofes  of  the  ease,   smy;Sg   "Tli*  court »   Ui#r0for@,   la  ss^sessiag 
iSasi-ages  oould»   &nd  uarloubtodly  did  assess  pujiiti.ve  or  mim^r^lnTf 
daiaag®s,  and  ao  doubt,  assessed  part  of  the  d^iiijageis  as  asart 
laoney  or  eiLespl&r?'  i«ajA%g^s."'     'Sliis  otmrt  hss  so  «aj  of  fcawdng 
vih&%  amoont  th®  trial  court  found  se  aotual  4sir-iiags>is  ^:tiQh  th& 
piaiatifl.'  s.'ustain.©d»  or  how  mmefe  v.'stt  assessed  for  smx&r%  sxon&y, 
or  wkefehar  or  not  ihe  ©imrt  soao'^'  vrais  ass«ssj#d  on  ts&ovm%  of 
the  aota  of  P«t®r  ■•Tifirsiami,  or  of  t&Btmr  Ria'saim.     It.  ivoitlf;  be 
ilifflouit  for  this   ecn,\rt  to  say  t-hafe  tfc.#  Judgment  sbould  be 
ri@v@rsQtl  fis  t©  one  of  tfe©-  d^ifesdant^  end  sffli-SB^d  a&s  to  the 
other.     Tb-is  juS.mr.'sat  is  x^®v«3ra«sd  feJicl  reKtmdssd  so  th^  Gireuit 
Court  of  Kill  County* 


ft.d^*  dtilrb-fi  B®%'sftwB   I. fif/^r^aa  »,«  t>mro*t  sikco  Xiil'sd"  suU  :}ftJE/«5;8  ^iSiJw 


STATE    OF   ILLINOIS, 

Vss. 
SECOND  DisTHiCT  J  I.  JFSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlio  keeper  of  the  Eeeords  and  Seal  thereof,  do  hereby 
certif}'  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  the  Appellate  Court 

(73S15 — 5M— 3-32) 


^?^^ 


AT  A  TERI;;  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  1st  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  a.nd  thirty-eight , 
within  and  for  the  Second  District  of  the  State  cf  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G-.  V:OLFE,  Justice 
Hon.  BLAINE  lUFFMAN,  Justice 
JUSTUS  L.  J0:-1IS0N,  Clerk 
AAL?.-:  H.  DESPER,  Sheriff 


293I.Ae  638^ 


BE  IT  REMEIiBERED ,  that  afterwards,  tc-wit:  On      erg  |  5 '1938 
the  Opinion  cf  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  follcv-'ing,  to-wit: 


^.'.!,i- 


..^.  T:cw 


Gen.   No.    9246  ..Agenda  No.   11 

IN  THE 
APPELL.^.TE  COURT    OF  ILLIITCIS 
3EC0I\[D   DISTRICT 

Cctober  Term,   A.D.   1937 


Oscar  Kelson,    as  Auditor  of  Public      vl' 
Accounts   of  the   State   of  Illinois,     / 
(vvilliam  Asteroth,    et   al,  ^4       ( 


App  ell  Edits , 

TS. 


# 


I   1^^    Appeal  from  the  Circuit 
I    'v^,*'-  Court  of  Henrj^  County. 


The  Savings  Bank  of  Kev^smee,   \ 
Illinois,  a  Corporation,  et  al 
(Charles  D.  Terr.7,  Eeoeiver,  etc., 

Appellee) 

DOTE  -  P.J. 

The  record  in  this  case  discloses  that  in  19S5  sjid  for  some 
years  prior  thereto  Lessrs.  Fischer,  Gould  and  Surge  were  a  co- 
partnership, doing  a  real  estate  brokerage  business  and  having  an 
office  in  the  City  of  Kewanee  in  the  banking  building  of  the  Savings 
Bank  of  that  citjr.   On  March  1,  1926  Yerne  rliler  of  Rockvvell  City, 
lovij^a,  negotiated  a  loan  through  this  firm  and  he  and  his  wife 
executed  various  notes  aggregating  ^?10,000.00  and  secured  the  pay- 
ment thereof  by  a  tri'^.st  deed  which  named  John  Fischer,  one  of  the 
members  of  the  firni,  as  trustee,  and  William  E.  Gould,  another 
members}  of  the  firm  ds  successor  trustee.  These  notes  vi'ere  all 

executed  by  Yerne  L.iler  and  Sylsria  Hilar,  his  vdfe,  v^'ere  by  them 
endorsed  in  blank  and  matured  on  March  1,  1929.   Shortly  after 
their  execution,  Messrs.  Fischer,  Gould  and  Surge  sold  some  of 
these  notes  to  l.'illiam  Asteroth,  M.  K.  Mowen  and  Katherine  luecke, 
who  are  the  ovmers  and  holders  thereof.  Five  of  these  notes  were 
also  sold  by  Fischer,  Gould  and  Surge  to  John  H.  Gold,  who  died  on 
February  18,  1933  and  his  administratrix  has  been  substituted  as 
a  claimant.   On  March  30,  1927  Yerne  Hiler,  the  maker  of  these  notes, 
desired  to  pay  off  this  loan  and  through  the  Capital  Gitj   State  Bank 


1£    .on  Bbii&sA  d^SQ    .oil    ..asO 


A: 


?S9I    .a. A    ,aiiaT  iscfocfoO 


,8x00.111.1  lo  ©d-jsd-e  add-  lo  8C)-nx;oooA 


d'ii'O'iiO  siict  noil  I.GGac[i'4 


,eT 


.  u .  <i  -  5r7o<r 

affi03  'xol  bap,   SSC'I  nl  d'srll'  ei:>c<oI08..c&  oasy   axri^t'  ui  b'loo&i  adT 
-oo  e  &ic9v«;  ^Rii-fS  bam  blssoD  ^"ieA'O&l'K  .aiaasij- ocfeisrio'  loiMQ  eissY 

23riiT£-c:;  sad-  'io  .Tu(xfcIi0Q'  .'^riiiLitBcf  eA^  ai  QonsvrsX  to  vti'O  Srfct  ni  &0III0 

0I iw  siri  I)ne  ad  JiuiB  irtiil:   el.dj  rlstfoxclit  iiso.£  .^  bs,t.ejtcto39n   <.3v;oI 

-YBq  s.dv.!-  69-t.nooe  Inie  00.000,014,  ^al:fB:%9''.^^3   esd-on  s0oiijsT  i)sd-i/0S2:s 

&r;i  "to  SiiO    ,i9rioal'if  .adoT-  bamjin  noid'A^  be&b  istjii  b  x^  loeaojS.?  &aem 
T/iidionB    ^hliJoD   .i;  ciaxIIiV'/  bCB    ,aed-ex;'icj-   sb    ,ffiix*t  oilcJ   Ic   p*:ecf!Eeiii 

rrtacfa  Y*^"   «i3v^   ,e'ilw  girl    t'lsij.i  xsi-tl'^S  Jojss  leliii  ©JiisV  Tjcf  .bs^uoexe 

otsifiB  yS:^iodrj      .Cse.i   ^I  aoTsM  .0:0  bs'XSJS&m.  ban,  ::iiriBLd  al  ba&i.o'oae 

lo  emoa   bioa  s^iutl  .&£t6  bl^oD   ,i9iioax''l   .bisbqM   t^.oid-uoexs  TXS£f.t 

,92losj;I  ortxierljs}!  .briB  nav/oM  .H   .M  ,ild-o'x9oEA  uiellXiVv  ocf  ssctoxi  ©aexfcJ 

Slew   --aJorc  sesxfj    5o   ©via     .loe'ieri^  .ai6l5lO£i  £>fu-.  Bianwo  exlJ-  sib  oxIw 

rro  fiexi;'  cr.'.-;  ^blor/  ,Ii  xuloX  oJ  93105  bna  bjjjoi)  ^iQd.oal'K  xd  bloQ  osIb 

Bfi  .5©c!-if.ti:.Tecfx!8  naad  SBd  xxi^sicJ-BixiMfeij  eixf  M^'  £561   ,8X  xiBVxdBlL 

89C!-o.a  eaeilcr  to  i©:>iBxc.  ©x^c^    ,ieIi;E  snisV  VSei   ,0S   doisM  nO     . (J-xLeislBlo  e 

:ja-fr^f:  scI-b^B  \'ci-10  I^cJ-xcibD  sxld-  rf^uoirid-  cob  xx^ol  s.J:d4  "ilG  Y^g  od"  be'xi&ab 
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of  Des  L'olnes,  Iowa,  vdred  the  Savings  Bank  of  Kev/anee  to  this 

effect.  V;,S.  Gould  was  president  of  the  Savings  bank  and  Sata  D. 

Burge  was  cashier  thereof  and  they   were  memhers  of  the  firm  of 

Fischer,  Gould  and  Burge  and  on  the  same  day,  Karch  30,  19S7,  that 

the  bank  v?as  advised  that  Hiler  desired  to  pay  off  his  loan,  Gould, 

as  president  of  the  Savings  Bank,  wrote  the  Capital  City  State  Bank 

of  Des  Loines  as  f  ollov/s : 

"As  per  telegraphic  instructions  from  Yerne  Hiler  of 
Rockwell  City,  Iowa;  we  are  sending  to  you  herewith 
for  collection  deed  of  trust  and  release  of  the  same 
which  is  to  he  delivered  to  him  upon  the  payment  to 
you  for  us  in  the  siua  of  410,500.00  *  *  *.  The  notes 
secured  by  this  mortgage  are  in  the  hands  of  our 
custoxTjers  ajid  v/e  will  call  them  in  and  cancel  them 
and  for^A'ard  to  Mr.  Eiler,  in  a  short  time". 

On  April  2,  1927  the  Des  I-foines  bank  acknowledge  receipt  of  this 

letter  and  sent  to  the  oavings  Bank  its  draft  drawn  on  the  Illinois 

i'.erchants  Trust  Gompajiy  of  Chicago  for  £10,200.00  and  payable  to 

the  order  of  the  Savings  Bank.   Accompanying  this  draft  was  a  letter 

froDi  the  Des  Moines  bank  stating  that  it  v^;as  withholding  ;■.  100.00 

as  the  attorney  for  Vix,   Hiler  objected  to  the  release  executed  by 

Mr.  Gould  and  desired  a  satisfactory  affidavit  showing  that  the 

original  trustee  John  Jischer  v/as  dead.  This  letter  and  draft  were 

received  by  the  Savings  Bank  on  ^^pril  4,  1927  and  the  draft  was  paid 

in  due  course  on  April  5,  1927.   The  recaisite  affidavit  having  been 

furnished  iiiler,  the  Des  iroines  bank  sent  another  draft  on  April  5, 

1927  for  OIOO'OO  payable  to  the  order  of  the  Savings  Bank.   On  April 

6,  1927,  this  draft)  was  received  by  the  Savings  bank  and  on  the  day 

of  its  receipt  it  was  forwarded  to  its  correspondent  bank  in  Chicago 

and  paid  in  due  coui'se. 

On  September  15,  1927,  the  Savings  Bank  of  Eewanee  ceased  to 

do  business  and  subseouently  the  Auditor  of  Fublic  .^ccoionts  appointed 

Chas.  D.  Terry  receiver  and  thereafter  filed  his  bill  in  the  Circuit 

Court  of  Iienry  County  to  liquidate  the  bank.   On  May  7,  1928,  iVilliam 

Asteroth  and  John  Gold,  as  owners  of  several  of  the  Eiler  notes,  filed 

their  preferred  claims  with  the  receiver  and  subseouently,  on  January 

17,  1929  Satherine  Luecke  and  t.I,  H.  Mowen,  also  owners  of  some  of  the 


Qxdi   ot  Genf-MQl  to  :-iasS  asnlvsE  sric^-  bevclw    ,swoI-  ,  eeiiioM  ©eQ  to 

.a  iusc'   t'it.t    >:xiscf  sv,n.LTsS  BdS  lo  J-XTQ-bieQ-cq   Sisw  .5l0o-D   .S.W     •i^os'i'ie 

"Jo  wTLt'i  6.:.i.t  lo  aietffiffxn  9i©?7  x^A^  bsL&  'io97.©ilcf   'islriSBO  asw  q^iuE. 

■jsji;:'-    jVSPI    ,  Co  iloxsM  <vBi)    Sirssa  srli  00   Bhb   s^tisE   bos  5Ii;o-0   ,'xs.rioel'S 

,&Iao-D   ^asol   ':ild.  llo  vsq  ot  beilsBt  lelJtl-I  o^-xlJ-  I)S8iT.5s   esiv  ^ixiBcT  ailc)- 

ilnec!  ectBd"."  Y-tio  ikitlasO  sdi   sdo'xw   .jlaeo:  agnivsS  edj  to  ct"n6f)i:s9T:q  bb 

lo  lyXili  aniel  ,soo:l  sn.oi:croxfa0"sxii   oiiiqB-ia«>XQi:J'  isq  bA" 

OaSE    Srfo    I0    ©8J?©X®'X    LjCIB    ^^i/TC^    "lO    589.5    EcoldosIIoo    lot 

oct  JrrsCT'jir'g-  sncr  jroqi;  laM  o^  beisyileb  9cf  od'  sx  rioiriw 

ao.:ron  '-u'T      .  *■  *    ■'  00.005,01*-  to  raws  sricr  nt   &is  lo't  isox 

'is:o  lo   ebni~ii  an'.:?  r..t   61.^3   egBa^iOKi  eMS  z<^  ftsitross   ' 

ti&xl-:t   Isiooao  i:>as  nx  .i/axi'd-  Xleo  IXJt.v  sw  bn.?   aieffiod'sxro 

."saiff  c?-'ioiiS  s  itx    jisXXH   .iM  od^  bieniol  firs 

eiiid   to  d-cleocjc  ©gfiaXwoiTJfoB  2iJT£tf  eenXoM  a'eG.  oxi^   VS>Ql   ,2  Xia-qA  cO 

KioxfiiXI   3d&   a:   xwBib   ^'i£>.'2:.5   ad-j  :>u:bS  e.js/iiVBS  e.ri.j   o.J    d-ii&a  bsia  led'iJ'eX 

ocf   eI(JjSY.so:  £'«i3  00 « DOS tOX:^;  10I  o;gBoXxiP  'io  -^iisqiiioO  usiraT  actxtorio^sM 

00.001',*;  ■Qiilblodf.thv  BBw  iM   d-Bxfd-  axcicJ-Bite  ^iostf  a^xiXoM  aad  sxtct-  aipil 
\Q  J&ftctxroax©  ae^3oXa'i  94cr  oo   ha&seltio  •s.elni   .-iM  -so^  ■^exiiqctdB  eiLS  &s 

e^iavj  cM\i"2.&  .^/i-e  'xeiiQi  stsiT  ..Diia.5  SBW  ioiloei'5  xoloT.  sod-SixiJ  XBulsino 
fi.t£q  asw  d-tBi.5  dxid  bn^  VSGI  ,^  Xxiq.i  lio  ricj^H  aigniYsc;  91!*^^  |)evxso0i 
aseci    ■:)axv/;;i  •j-ivj^LilV  e-ci-Xeijjpei;  gx[T     .^'dQl   ,5  X.iTC;.A  no  aaiijoo  eub  nX 

,?  XX-iq-':  n.o  o'lath  'i.mw-oim  cfnsa  r-insp  sasioi.!  aeG  aii^  ^^sXin  feexlelxi^t/l 
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Hiler  notes,  likewise  filed  their  preferred  claims  with  the  receiYer. 
No  further  action  seems  to  have  been  taken  until  February  12,  1934 
v;hen  the  receiyer  filed  in  the  liquidation  proceedings  in  the  Circuit 
Court  his  petition  for  Lnstruotions  as  to  v/hether  these  claims  should 
be  allovjed  or  disallowed  and  if  allo?/ed  v/hether  they  should  be 
classified  as  preferred  or  general  claims.  Each  of  the  original 
claims  set  forth  substantially  the  foregoing  facts  and  alleged  that 
the  money  so  received  by  the  Savings  Bank  from  the  Capital  City  State 
Bank  was  v/rongfully  and  fraudulently  placed  by  said  Savings  bank  to 
the  credit  of  Fischer,  C-ould  and  Surge.   The  petition  of  the  receiver 
made  these  several  claims  a  part  thereof  and  alleged  that  each  claim 
revealed  that  the  proceeds  of  the  drafts  aggregating  .110,300.00  were, 
on  or  aboxxt  April  4,  1927,  placed  by  said  Savings  Bank  to  the  credit 
of  Fischer,  Gould  and  Surge.   On  April  16,  1934  the  claims  were,  by 
leave  of  court,  asiended,  by  striking  out  the  allegations  therein 
that  this  110,300,00  was  by  said  Savings  Bank  wrongfully  and  fraud- 
ulently placed  to  the  credit  of  Fischer,  Crould  and  Burge.  Upon  the 
hearing  the  claimants  introduced  their  proof  and  at  the  conclusion 

thereof,  the  chancellor,  on  motion  of  counsel  for  the  receiver, 
entered  an  order  disallov/ing  said  claims  either  as  preferred  or 
oommon  claims  and  from  that  order  the  record  is  brought  to  this 
court  for  reviev^. 

V^ahen  Verne  Kiler,  the  maker  of  these  notes,  determined  to 
pay  off  these  notes,  he  communicated  that  fact  to  the  Capital  City 
State  Bank  of  Des  Lloines,  v.-hlch  bank,  acting  for  him,  so  advised 
the  Savings  Bank  of  Kewanee,  at  which  place  these  notes,  although 
they  had  not  matured,  were  payable.  V/illiam  Gould,  the  president 
of  the  bank.,  stated  that  these  notes  were  then  in  the  hands  of 
customers  of  the  baiik  and  that  the  bank  would  obtain  them,  cancel 
them  and  forward  them  to  Mr.  Hiler  within  a  short  time.   This  was 
not  done  although  Hiler  caused  the  Des  Ivlolnes  bank  to  transmit  to 
the  Savings  Bank  the  amount  due  on  his  obligations.  Appellants 
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were  then  the  oisners  and  holders  of  these  notes  and  the  officials 
of  the  Savings  Bank  knew  they  were  and  virhen  the  correspondent  bank 
of  the  3avln^ss  Bank  placed  the  proceeds  of  the  tvfo  drafts  which 
the  Savings  Bank  received  from  the  Capital  City  State  Bank  to  the 
credit  of  the  Savings  Bank,  its  assets  were  augmented  to  the 
extent  of  |10,300.00.   This  ainount  cams  into  the  hands  of  the 
Savings  Bank  for  just  one  purpose  and  that  purpose  was  to  dis- 
charge filer's  obligations  evidencei.by  his  several  notes,  some 
of  V'/liich  appellants  held,  and  the  officials  of  the  Savings  Banic 
knew  that  this  was  money  v.-hich  va&s   to  "be  usecl  for  that  pu-rpose 
and  none  other. 

Counsel  for  the  receiver  argue  that  in  the  instant  case  it 
was  the  duty  of  appendants  to  show  not  only  that  the  fuaids  in 
question  came  into  the  bonk  but  that  they  remained  there  to 
augment  the  resources  of  the  receiver.   The  record  is  silent  as 
to  what  becaiiie  of  the  ipl0,300.00  after  it  was  credited  to  the 
account  of  the  Savings  Bank,   The  bank  closed  its  doors  on  Sspteraber 
15,  1927  and  the  evidence  is  that  the  daily  balance  i]i  the  bank 
in  cash,  together  vvlth  the  amount  due  it  from  its  correspondent 
banks,  between  April  2,  1927  and  that  date,  was  never  reduced 
below  .^40,000,00.   Just  what  disposition  the  bank  made  of  this 
$10,300.00  does  not  appear.   If  it  did  go  to  the  credit  of  the 
brokerage  firm  of  Fischer,  Gould  an'  Burge  is  not  shown  by  any 
evidence  in  this  record  and  as  it  is  conceded  that  appellants 
traced  this  fund  of  .i;10,300.00  into  the  hands  of  the  Savings  Bank 
and  that  froa:..  the  time  it  received  it  until  it  closed  its  doors, 
it  always  had  in  its  vaults  snd  to  its  credit  vvith  its  cor- 
respondent banks  a  suci  in  excess  of  that  amount,  it  is  our     ■,. 

\ 

opinion  that  it  then  devolved  uucn  the  rsct.iver,  in  order  to 

'  s 

defeat  appellant's  clain;,  to  shovv  what  beceiiie  of  it,  ■  V 

Counsel  for  appellee  further  argue  that  the  record  discloses 
that  the  transaction  involved  herein  was  the  private  business  of 
Fischer,  Gould  and  Burge  and  that  a  member  of  that  firm  used  the    .] 
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facilities  of  the  Savings  Bank  of  wiilch  he  was  president  to  trans- 
fer funds  of  a  mortgagor  in  lov/a  to  the  partnership  account  of 
Fischer,  Gould  and  Surge  and  that  therefore  the  money  never  be- 
came a  part  of  the  assets  of  the  Savings  Bank.  The  trouhle  with 
this  argument  is  that  it  is  not  borne  out  133^  the  testimony  found 
in  this  record.   The  oavings  Bank,  through  its  president,  sent 
the  release  and  trust  deed  to  the  Des  Moines  Bank.   In  doing  so 
the  letterhead  of  the  Savings  Bank  Vvas  used.   It  is  true  that  this 
letterhead  also  had  a  reference  to  the  firm  of  Fischer,  Gould  and 
Surge  hut  the  letter  was  i/vritten  not  in  reply  to  an   inquiry  directec 
to  that  firs,  but  in  reply  to  an   inquiry  directed  to  the  Savings 
Bank  and  purported  to   he  the  letter  of  the  president  of  that  han.k, 
fn  reply  to  this  letter  the  Savings  Bank,  not  the  firm  of  Jischer, 
Gould  and  Burge  received  the  drafts  aggregating  |'10,300.00,  hoth 
payable  to  the  order  of  the  Savings  Bank  and  the  Savings  Bank 
thereupon  endorsed  these  drafts  end  the  proceeds  thereof  v/ere 
credited  to  the  account  of  the  Savings  Bank.   It  does  not  appear 
that  the  finr  of  Fischpr,  Gould  and  Barge  were   ever  authorized 
by  appellants  to  receive  the  money  which  was  placed  in  the  custody 
of  the  Savings  Bank  by  Kiler,  the  maker  of  the  notes  appellants 
held,  nor  does  it  appear  from  this  record  that  the  firm  of  Fischer, 
Gould  and  Bvirge  ever  received  it . 

In  our  opinion  the  court  erred  in  granting  ap.pellee's  Diotion 
at  the  conclusion  of  appellant's  evidence  and  in  decreeing  that 
appellants  are  not  entitled  to  either  a  preferred  or  conraon 
claiin  and  for  that  error  the  decree  vdll  be  reversed  and  the  cause 
remanded. 
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STATE    OF    ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keepor  of  the  Eecords  and  Seal  thereof,  do  hereb}- 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  In  my  office. 

In  Testimony  AVhereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   ()tta\\a.  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl:  of  the  Appellate  Court 

(73S15— 5M — 3-32) 
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AT  A  TERI::  '^F  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  1st  day  of  February,  In 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty- eight , 
v/ithin  and  for  the  Second  District  of  the  State  of  Illinois; 

Present  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 

Hon.  FRED  G.  V.'OLFE,  Justice 
Hon.  BLAINE  MJFFL.iAN,  Justice 
JUSTUS  L.  JO/NSON,  Clerh 
a;'iL?r_  H.  DESPER,  Sheriff 


BE  IT  REiiEuEERED ,  that  aftervards,  tc-wit:  On  fr  B  I  5  1938 
the  Opinion  of  the  Court  was  filed  in  the  Glerh' s  Office  of  said 
Court,  in  the  words  and  figures  following,  to-wit; 


Gen.    No.    9253 


Agenda  ITo,    14 


IN  THE 
iiPPSLLATii  COURT    Or   ILLINOIS 
3SC0HD  DISTRICT 


People  of  the  State   of  Illinois, 
ex  rel,   'jv'illiaEi  F.   Falzer, 

Appellant 

vs. 


Oity  of  Kankakee,  et  al., 


LI.!    _ 

Appellee. 


Appedl  from  the  Circuit 
Court  of  Kankakee  County, 


DOVE,  P.J. 

A  petition  for  a  writ  of  mandejiins  havmng  foi-  its  piirpose  the 
reinstatement  of  williarri  M,  i  alser  to  the  of:"ice  of  firemen  on 
the  ]?ire  Dspartment  of  the  City  of  Zan£eir.ee   v.-as,  upon  a  hea.ring 
before  the  Circuit  Court  of  Kankakee  County,  disaisssd  at  the  costs 
of  the  relator  and.  the  is.iaance  of  the  v;rit  soagho  denied  and  from 
that  order  this  appeal  has  been  prosecuted. 

From  the  stipulation  of  the  parties,  it  appears  that  in  1333 
the  City  of  Kanktikoe,  by  ordinance  established  a  Tire  Departraent, 
the  officers  thereof  consisting  of  one  chief,  one  assistant  chief 
ana  ten  firemen.   On  I.'ey  2,  19£7,  vvihile  this  ordinance  Yaas  in  effect, 
the  then  Mayor  of  Kankakee  appointed  twelve  persons  as  firemen, 
as  well  as  a  chief  and  an  assistant  chief  andamong  those  appointed 
was  Vvilliam  M.  Palzer,  the  relator  herein,  whose  name  appears  as  the 
tenth  upon  the  records  of  the  city  council.   These  person^  filed 
their  bonds  vvliich  v/ere  epproved  by  the  city  council  and  filed  their 
approprlr?.te  oaths  of  office  but  the  records  of  the  Fire  and  Police 
Comir-ission  does  not  shov/  that  Palzer  ever  took  the  required  physical 
esamiriation  but  he  served  and  drev7  a  salarjr  fx'on.i  the  city  from  the 
time  of  his  appointnent  until  J,iay  4,  leas'. 
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On  September  4,  1923  the  City  of  Kankakee  adopted  the  Fire 
and  Police  ComcDlssioners  Act  and  the  Major  appointed  the  first 
Board  of  Oommissioners  Bjid  this  board  adopted  appropriate  rules 
and  regulations  governing  the  Fire  and  police  Departments.   On 
May  26,  1933,  Palmer,  along'  v;ith  ten  other  persons  then  serving 
as  firemen,  took  an  eXcU~^.ination  unijer  the  c  orcmis  si  oners ,  received 
a  grade  of  ninety  percent,  took  an  oath  and  filed  e  bond  as  a 
fireman  and  continued  to  dra?r  his  salary  as  a  firenan.   On  June 
7,  193S  the  Boaj-d  of  Coriaissi oners  adopted  a  resolution  assigning 
to  temporary  dut-^'  in  the  fire  deportment  three  persons  as  captain, 
eight  persons  as  firenen  and  two  persons  as  extra  firemen.  Palzer 
was  not  named  in  this  resolution.   On  August  7,  1933  the  Board  of 
Oomniissloners  adopted  a  further  resolut;ion  to  the  effect  that  those 
persons  named  an  tne  resolution  of  tTune  7,  1933  oe  given  permanent 
assignments.   On  May  4,  1935  the  Ccmniss loners  adopted  a  further 
resolution  declaring  that  an  extrajiordinary  exigency  existed  by  reason 
of  the  fact  that  two  group  of  firemen  ?fere  serving  and  that  the 
records  did  not  shov»-  -who  v^ere  the  qualified  niembers  of  the  fire 
department  and  by  this  resolution  temporarily  appointed  a  chief, 
an  assistant  chief  and  thirteen  firemen  and  suspended  Palzer  and 
all  the  others  from  serving.   On  June  7,  1935,  palzer  served  a 
written  demand  on  the  commissioners  to  be  restored  as  a  fireman 
and  thereafter  filed  his  petition  with  the  coHmispioners.  Thereupon 
the  commissioners  notifiec.  him  that  a  hearing  would  be  had  at  the 
Mayor's  office  on  July  1,  1935.  At  this  hearing  Palser  did  not 
appear  and  the  commissioners  at  tnls  time  adopted  a  resolution 
making  his  suspension  permanent.   A  year  later  this  proceeding  was 
instituted  and  the  q;aestion  presented  for  decision  is  whether  or 
not  Palzer  was  a  de  jure  officer  on  May  4,  1935  at  the  time  of  his 
removal  as  fireman.   If  he  was  a  de  ^'^ixe   officer  he  could  only  be 
removed  or  suspended  from  office  for  cause,  upon  written  charges 
being  preferred  and  after  he  had  been  given  aii  opportunity  to  be  heard. 
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Counsel  for  appellant  concede  that  when,  on  May  S,  1927, 
the  Mayor  appointed  twelve  persons  to  act  as  firemen,  he  exceeded 
his  pov/ers  and  the  city  council  likevjise  exceeded  its  pom'ers  in 
confirDiing  the  appfflintiisnt  inaaiiuch  as  the  ordinance  establishing 
the  ?ire  Departraent  only  provided  for  tan  firemen,  out  it  is  the 
contention  of  counsel  that  inasmuch  as  the  record  of  the  city 
council  discloses  that  Palzer's  name  appears  as  the  tenth  person 
in  the  list  cf  t^vslve  which  the  I.Iayor  appointed  and  v*.ich  the 
council  confirmed  that  therefore  he  ^fvas  a  de  jure  officer  and 
that  the  remaining  two  persons  were  not  even  de  facto  officers 
but  were   intru.ders  or  Bsurpers.   We  are  unable  to  agree  vdth  this 
contention.  The  Liayor  appointed  tvjelve  firemen  at  one  time,  the 
council  approved  all  ty:elve  appointments  and  subsequently  approved 
the  bonds  of  jjII  t\'jel\^e  and  the  records  of  the  council  disclose 
that  in  so  doing  their  naiiies  do  not  appear  in  the  same  order  as 
tr.ey  appeared  in  the  record  showing  their  appointment.  Counsel 
state  that  they  have  been  unt;ble  to  find  any  authority  sustaining 
their  contention  in  this  respect  nor  have  v/e  been  able  to  find  any. 
Tile  law  is  clear  that  in  order  to  be  restored  to  an  office  the 
party  so  seeking  has  the  burden  of  establishing  that  he  is  an 
officer  de  lure  and  not  de  facto,  and  in  our  opinion  the  record 
in  She  instant  case  does  not  disclose  that  Palaer  was  a  de  jur'e 
officer.   People  ex  rel  Rellly  v.  City  of  TCankaicee ,  33S  111.  App.192. 

Section  fr-velvo  of  the  Fira  and  police  Go.(fi.:ais  si  oners  Act  as 
apiended  in  1957  provides  that  raerabers  of  the  Fire  or  Police  Depart- 
ment of  cities  adopting  that  Act  who  have  been  such  for  r^ore  than 
one  ;rear  prior  to  the  adoptio:-!  of  the  Act  "oy   such  city  shall  not  be 
removed  or  discharged  except  for  cause,  upon  written  charges  and 
an  opportunity  to  be  heard  in  their  own  defense.   111.  Rev,  Stat, 
1937,  Chap,  S4,  par.  854,   Prior  to  the  amendment  of  1937  the  pro- 
visions of  this  section  applied  to  the  members  of  a  fire  or  police 
department  v-rho  have  been  such  for  more  than  one  year  prior  to  the 
passage  of  the  Act  by  the  legislature.   (Ill,  Rev.  Stat,  1935, 
Chap.  24,  354.   By  the  amendment  of  1937  the  provisions  of  this 
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sectlon  applied  to  the  raembers  of  the  fire  or  police  clepartiaents 
who  were  such  aembers  for  more  than  one  year  prior  to  the  adoption 
of  the  Act  hj   the  city.   GouriGei  for  appellant  in  his  arginnent  says 
that  he  appreciates  the  fact  uhat  the  siaendment  of  1937  can  have 
no  retroactive  effect  .■=ind  that  he  realizes,  too,  that  the  Appellate 
Court  of  the  Third  District,  in  Burlej  v.  Barber,  286  111.  .-ipp. 
436  construed  fchis  section  of  bhe  Statute  prior  to  the  amendment 
in  1937  to  siean  that  officers  of  a  police  or  fire  department  could 
not  be  removed  or  discharged  except  for  cause  provided  they  had 
been  such  officers  for  more  than  one  year  before  the  passage  of 
the  Act  by  the  leglslsture.   Counsel  insists,  however,  that  there 
are  soee  expressions  used  by  this  court  in  The  People,  ex   rel 
Holz  V.  City  of  Zankakee,  385  111.  App,  597,  from  v^hich  he  con- 
cludes that  this  court  is  not  in  accord  ■■"ith  the  holding,  in  the 
Burle3^  v,  Berber,  supra.   In  the  r'olz  case  we  were  not  called  upon 
nor  did  we  construe  the  legislative  r^eaning  of  Section  12  of  the 
Fire  and  police  CoiTiE:J[s  si  oners  Act.  The  contention  that  the 
language  used  by  the  legislature  in  Section  Tv;elve  before  it  was 
amended  v'hen  it  said  "One  ;rea3'  prior  to  the  passage  of  the  Act" 
shoxild  be  construed  to  mean  ^'one  year  prior  to  the  adoption  of 
the  Act  by  such  city"  is  without  merit.  Counsel  would  have  us 
give  to  Section  Twelve  the  same  Fueaning  before  ejid  after  it 
was  amended.   The  intent  of  the  legislatui-e  was  clear  before  the 
section  was  amended  ana  the  construction  placed  upon  it  in  Burley 
V.  Barber,  supra,  is  the  only  construction  possible  of  the  language 
employed  by  the  legisiatxH-e  and  there  was  nothing  said  by  us  in 
the  Holz  case  in  conflict  therev/ith. 

The  judgjient  of  the  trial  court  vras  right  and  that  judgment 
will  be  affirmed. 
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STATE    OF    ILLINOIS, 

i-ss. 
SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  tlie  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Ajjpellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  aifix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerk  of  the  Appellate  Court 

(7SS15— 5M— 3-32)  .■^,m^>7 
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AT  A  TERI.i  ^F  TKE  APPELLATE  COURT, 

Begun  and  held  at  Ottavva,  on  Tuesday,  the  1st  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight , 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  V.'CLFE,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice 
JUSTUS  L.  JO/NSON,  Glerh 
flAL?>:  H.  DESPER,  Sheriff    29  3  I. A.  64  I 


BE  IT  REI'.'iELiEERED ,  that  afterFards,  tc-v.,fit:  On   f  ht)  i  t)  !.:„>3 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  to-wit: 


Gen.  No.  9254  Agenda  No.  15 

IN  THE  j^TPELLiiTS  COURT  OF  ILLINOIS, 
SECOND  DISTRICT 
OCTOBER  TSHM,,  A.  D.  1937i  \ 

/  I   " 

DURiilTH  OORPOR.-.TION,    a  f      ;  | 

Corporation,  /^     \    t  I 

Appall  an*      I  T^'^-v  I 

I  IaPFMIL  FR®IT  CIRCUIT    COURT 

I  \    /peoria  COTOJTT. 


''«»?»•''" 


V3. 

FABSR  -  IIUSSER  COIvIPxLNY,  | 

Appellee. 

HUFiTVIilN  -  J. 

This  was  a  suit  in  assumpsit  brouf^ht  by  appellant  against 
appellee  to  the  May  term,  1935,  of  the  Circuit  Court  of  Peoria 
County.   It  arose  out  of  a  transaction  -vvhereby  the  appellee  is 
alleged  to  have  purchased  from  appellant  some  two  thousand  dollars 
worth  of  a  material  bearing  the  trade  name  of  "Duralith,"  which  was 
a  product  manufactured  and  distributed  by  appellant  as  a  wall  paint 
for  the  interior  finishing  and  decoration  of  houses  and  other  build- 
ings. The  transaction  occurred  in  November,  1932.   Following  the 
shipment  of  the  material  to  appellee,  a  controversy  arose  between 
the  parties  with  respect  to  the  representations  under  which  appellee 
cMmed  to  have  purchased  the  material.   Appellee  returned  the 
merchandise  to  appellant  by  prepaid  freight  on  February  15,  1933. 
Appellant  received  the  same.   This  suit  vms  brought  for  the  recovery 
of  the  purchase  price  of  the  material.  Trial  was  had  by  jury,  which 
returned  a  verdict  in  favor  of  defendant  appellee.  Appellant 
prosecutes  this  appeal  from_  the  judgment  rendered  on  the  verdict. 
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Appellee  was  a  eonipany  engaged  in  the  retail  sale  of 
buildin^s  materials,  in  the  City  of  Peoria.   The  defense  vvas  that 
of  accord  and  satisfaction,  and  fraud.   The  evidence  on  the  part 
of  appellee  v.-as  to  the  effect  that  a  representative  of  appellant 
company  came  to  the  office  of  appellee  vdth  saniple  plaq^ues  show- 
ing the  use  of  Durallth  as  a  viall   covering  to  be  used  in  the  place 
of  wall  paper  or  other  v/all  covering  materials;  that  the  repre- 
sentative was  advised  that  appellee  would  not  be  interested  in  a 
material  of  this  character  unless  the  same  was  washable,  v='hereupon 
appellee  was  told  that  the  tnaterial  after  once  applied  to  the  walls, 
T«as  washable.   Subsequently,  representatives  of  appellee  -went  to  the 
office  of  appellant  company  in  Ohica:?:o  where  they  were  met  by 
various  of  appellant's  representatives,  who  it  is  claimed  by  appellee 
proceeded  to  demonstrate  the  vvashable  character  of  Duralith  and 
represented  that  it  contained  secret  ingredients  which  permitted 
it  to  be  dissolved  in  water  prior  to  the  use  thereof,  but  which  after 
the  material  was  placed  on  the  wall  and  permitted  to  dry,  were 
insoluble  and  thus  rendered  the  material  washable.   The  evidence 
of  appellee  further  shovifs  that  its  representatives  stated  appellee 
was  not  interested  unless  the  material  was  washable  as  claimed, 
whereupon  certain  rerjresentatives  of  appellan.t  proceeded  to  smear 
dirt  on  a  wall  which  they  represented  had  been  covered  or  painted 
with  Duralith,  and  permitted  the  smear  to  dry,  after  which  the 
same  was  washed  off  with  a  wet  sponge,  leaving  the  wall  looking 
as  good  and  the  same  as  it  v/as  before  the  dirt  had  been  smeared 
thereon.   It  is  claimed  by  appellee  that  follov.dng  this  demonstra- 
tion, the  contract  for  the  purchase  of  the  material  was  signed, 
which  contract  gave  to  appellee  the  exclusive  right  for  the 
distribution  of  this  wall  covering  material  in  that  city. 

Following  the  above  demonstration  as  made  at  the  offices 
of  appellant  in  Chicago,  the  m.erGhandise  was  shipped  to  appellee, 
and  certain  other  representatives  of  appellant  were  sent  to  appellee's 
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offlce  in  Peoria  for  the  purpose  of  giving  demonstrations  of  this 
material  to  the  building  contractors  and  interior  decorators  of 
that  city.   It  appears  from  the  evidence  of  appellee  that  when  these 
men  arrived  and  the  demonstrations  were  begun,  it  was  discovered 
that  Duralith  was  not  vmshable ,  but  would  disintegrate  and  come  off 
when  v^ater  was  applied  thereto,  leaving  the  wall  bare.   The  repre- 
sentatives of  appellajit  who  were  conducting  the  demonstration  stated 
that  Duralith  was  not  washable  and  that  in  order  for  the  wall  to  be 
made  washable  after  Duralith  was  applied,  that  it  had  to  be  covered 
either  v/lth  shellac  or  clear  varnish.   Appellee  also  clairas  to  have 
received  information  from  this  representative  of  appellant,  that  the 
wall  upon  v&ich  the  demonstration  vsfas  made  in  Chicago,  had  a  coat- 
ing of  shellac  over  the  Duralith.  Upon  receiving  this  information, 
the  appellee  stopped  all  demonstrations,  sjid  a  series  of  correspond- 
ence was  had  between  appellee  and  appellant,  wherein  appellee  claimed 
the  material  was  not  as  represenfeated  and  that  it  could  not  use  it 
and  would  not  receive  same.   Appellee  refused  to  sign  the  trade 
acceptances  that  were  sent  out  for  the  purchase  of  the  material  and 
which  were  to  be  signed  within  thirty  days  if  the  material  was  not 
then  paid  for.  As  a  result  of  the  correspondence  and  comffiuui oat ions 

between  the  parties,  appellee  received  two  telegrams  on  February  13, 

it 
1933,  advising/that  appellant's  representative  would  be  there  that 

day.  These  telegrams  were  as  follows: 

"        Bloomington,  111.,  Feb.  13,  1933. 

Yv'illirard  B.  Gaskins    Peoria  Life  Bldg 

y/ill  be  at  Faber  Musser  at  six  fifteen 
today  Am  attorney  for  Duralith  Corpor- 
ation  yVould  like  to  have  you  present 

Benjamin  Tannenbaxim 

TJrbana,  111.,  Feb. 13,  1933 

Faber  and  ?.!usser  Co,  100  Sdmiuid  St  Peoria  111 

Our  Mr.  Tannenbauzri  will  be  at  your  office 
at  615  today 

Duralith  Corp    " 
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The  evidence  of  appellee  with,  respect  to  the  visit  of 
Mr,  Tannenbaum  is  to  the  effect  that  he  was  advised  of  the  repre- 
sentations made  by  appellant  regarding  the  washable  qualities  of 
the  v/all  material,  that  appellee  did  not  intend  to  keep  the  same 
and  in  no  vmy  considered  itself  obligated  to  do  so.   It  is  claimed 
by  appellee  that  the  result  of  this  conference  was,  that  Iir. 
Tennenbaum  stated  to  the  representatives  of  appellee  that  he  had 
wanted  to  make  some  proposition  v/hich  would  be  mutually  satisfactory, 
but  that  since  appellee  v^as  not  interested,  that  the  only  way  the 
matter  coula  be  settled  and  disposed  of  v/as  for  appellee  to  return 
the  material,  freight  prepaid,  to  appellant  at  New  York  City,  from 
■where  it  had  been  shipped.  Appellee  claims  that  it  agreed  to  do 
this  and  the  evidence  shows  that  the  material  was  shipped  to  appel- 
lant prepaid,  at  New  York  City  on  Februarj^  15,  which  was  two  days 
after  the  visit  of  Mr.  Tannenbaum. 

Appellant  complains  of  the  refusal  of  its  fifth  and  sixth 
instructions,   '.ve  see  no  error  in  the  refusal  of  these  instructions 
as  they  invaded  the  province  of  the  jury  in  stating  facts  which  were 
questions  for  the  jury  to  decide.  Appellant  also  complains  of 
appellee's  given  instruction  Ko.  6.  V/e  find  nothing  in  this  instruc- 
tion to  Vifarrant  a  reversal  of  the  case.   Appellant  further  complains 
of  its  refused  instruction  Wo.  9.  The  principle  involved  in  this 
instruction  is  fully  covered  by  several  other  instructions  given 
on  behalf  of  appellant.  Yvhere  several  instructions  embodjring  the 
same  legal  principles  are  offered,  the  court  is  not  bound  to  give 
all  of  them,  but  may  select  ajid  give  such  as  are  deemed  fit  and 
proper. 

The  questions  involved  in  this  case  are  questions  of 
fact.  There  viras  positive  evidence  on  the  part  of  appellee  going 
to  show  misrepresentations  with  respect  to  the  merchandise  pur- 
chased, and  a  return  of  the  goods  following  a  discovery  of  the 
alleged  misrepresentations.   This  was  a  question  for  the  jury,  and 


-«'xq&i  edi  to  b&Blyba  es-^  ec.  ^Bd&  iioeJIe  ©iLI   o*  ax  isiWBdnexmBT   .iM 

'to  Bfi't^ils.fjp   3ldBi[®£W  exlcf  gnifoijsgstc  ^tuBlIsqqs  Y^f  o.6bjtj  anoLtBCfnee 

s/efi?!   orfci-  <iaQ-2i   Do   &rtsdrix   a-oa  jbif;  eallsqqs  iRdi   ,lBliad"fixa  IIbw  sjicf 

.bsniBlo  si   tl     .08  oc  oc^  £)©JB3lIcfo  lleed"!  fisieftiauoo  "^cbw  on  al  baB 

J3B:!  sii  cfMd"   sellsqqj?  Ic   sevld-Bcfneeaigei  sdO'  Cj   bsisiB  wsjBdaeaneT 

^■'-'lo&OB'Xzl^JfBB  xILbsj^Uiii  wcf  b.iuQ'H  .dolilw  xioicMaoqcxq  siuoa  Q'Aasa  o^  f)0Cf.!i.QW 

eilj  \'j8w  Y-Cno  3rf.t  itarid    <  b©c^B81ed■^i  ^'oxt  sbw  sellecqe   sonie  d-sd^t  iud 

Kiij-js'x  oo   selloqqB   lol  esw  ^o  fiesoqaxft  J&xfjS  l>©Id\1-8a  ©cj  bLuoo   i&^^Bm 

moil    t'Y^lO  :i~ioY  v^aii  ia  cJrxBlI&qqB  oj   ^blBqeiiq  ^-idQleit   ^iBiis&Bm.  adi 

ob   o:>   iiesT-SB   il   cfsncf-  sailflo  selleqqA      .i3©qqx.da  iiestf  JjBri  cfj:  a^sriw 

-Isqgs  oct  jbeqq.tr{E  e.sv'T  Isiied-jsxn  siUt  d-exl^t   e-worla  ooneDXYs  s.c(d-  I)£«j   aixf* 

b'^bI;  ow:t  ag.;?  rioxxlw  ^SI  Y'"-i:^JJ"2;c'»''I  xro  x^jID  :^ioY  wsW  jb   ,f>xsqaiq  :}a&l 

.jai/BdrxoiiflxnT   .iM  *o   ^ie.tv  9xf.ci"  isd-lB 
xi^'xxs  i)nB  xlJlxl   scM  *:co   Ir.Gijlsi  61I.7  Ic   ealalqsnoo   d^xiellaqqA 

BxtoidoxT'x.j-ani  aBad.!  "io  l^sls'l31  ed^  al  lort-is   oxi  ass  si/     .axioxd-oifT:d-8xii 

©lev?  floixfv."  ac^0B'i  '^nt&B&B  .al  •v-xixf.   arid-  lo   eoniYo-xq  ariJ"  x>sf)BTiiJ:  ^;9dc^  bb 

lo   siiifilqaioo  osla   JnBlXeqqA     .eb.toi^b  oi  '["^"l   ^^<^  'io^  EGOliaawp 

-oxnJsnl  slu'd-  ni  sxiixf^on  bntt  eW     .S   ,oK  .nolc)-oxji-:^BiXi:  xisvls  B'eelleqqs 

axTlBlqiaoo   'x^xld-iwl;   d  OBlIegq/i      .SE.30  srfcf  to  Ibb'Xsv&i  b  d-xxBi-xsw  o^  no  id 

axxJd-  nx  i'&vloynx  elqloxxliq  exiT     .0    .oil  .acxcJ-oxj'xd-aai  i-eairleT:  sd-JL  lo 

a&vxg  exTOxd-oxfid-enx  larid-o  lBT;aveG  T^cf  6©t:©vo3  x-tXJi/'i  bx  xioicfoifiJaxil 

exij  gxix^iBods©  aiicf.J'Oi-JiJ'sxTJt   Isievee  ©i-exiW     .  .:fn.eXIsqgB  *lo  llsded  go 

•5VXS  o.t  i>ixrxocf  ?orr  8x  d-it/oo  sdci-    ,l>®i8llo  01B  eoXqi^fliiq  IbsqI  exuaa 

.5rtB  cMl  £)sci08.5  ©ib  bb  xloxre  evlg,  fsne  d-o-slsa  •^bjti  c^xrcf   ,iaex{d-  to  lln 

.neqo'xq 

I0  anoxJaeiip   s'ib  saao  alcfcf  a.1  betvloval  Bfeoicraex/p   @xiT 

gxTxcB  3  3-Il9qqB  "io   disq  sxlct  xio   ©oxisfiive  syirfiaoq  sbw  oiexlT  ■   .doBl 

-tsjq  &BlbitiidO'X9!z  9di  oJ  dosqa©^  xidxw  Bnoid-sd-xiQaaiqeTcalia  woxia  oc)- 

ed&  lo  \'^9voos il>  b  aaxwollol  eiioos  ©xid  lo  nii:«*»i  b  bos   ^bBesdo 

boB   ,T'xx/G   silvt  ^o'l  xroJtcJ-eewo  B  ®bv/  aMT     *eisoWj3i)'fl9aPi<3©''-i8-t^  fcegsIlB 


-5- 

the  jury  by  its  verdict  found  in  faTor  of  defendant.  The  only 
witness  on  beiialf  of  appellant  vjas  llr.  ..'illiaia  ,,einer,  President 
of  appellant  company.  He  lives  in  Ne^«  York  City,  and  was  not 
present  during  any  of  tlie  transactions  involved  herein. 

From  an  examination  of  the  record  we  are  of  the 
opinion  the  issues  v/ere  fairly  presented  to  the  jury  and  the 
jury  properly  instructed  thereon.  Under  such  circumstances, 
a  court  of  review  will  not  disturb  the  verdict  unless  it  appears 
the  same  is  manifestly  against  the  weight  of  the  -evidence.   The 
judgment  of  the  trial  court  is  therefore  affirmed. 

Judgment  affirmed. 
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Published  in  Abstract 

Jesse  B  Parks,  Administrator  of  the  Estate  of  Jesse 

T.  Morrison,  Deceased,  Plaintiff-Appellant, 

V.  Henry  C.  Gott,  Defendant-Appellee. 

Appeal  from  Circuit  Court  of  Sangamon  County. 

October  Teem,  A.  D.  1937. 

Gen.  No.  9095  Agenda  No.  20 

Me.  Justice  Davis  delivered  the  opinion  of  the  court. 

Jesse  B.  Parks,  administrator,  commenced  an  action 
in  the  circuit  court  of  Sangamon  county,  Illinois,  to 
recover  damages  suffered  by  the  widow  and  next  of  kin 
of  his  intestate,  Jesse  T.  Morrison,  occasioned  by  his 
death  alleged  to  have  been  caused  by  the  negligent 
conduct  of  Henry  C.  Gott,  defendant,  in  the  operation 
of  his  automobile. 

The  complaint  consisted  of  six  counts,  charging  gen- 
eral negligence,  violation  of  the  statute  relating  to 
cars  passing  each  other  going  the  same  direction,  driv- 
ing at  an  excessive  rate  of  speed,  with  wilful  and 
wanton  negligence  and  wilful  and  reckless  driving,  and 
that  because  thereof  he  ran  into  and  struck  the  motor- 
cycle upon  which  plaintiff's  intestate  was  riding.  The 
answer  of  defendant  denies  the  charges  of  negligence 
and  wilful  negligence  alleged  in  the  complaint. 

It  appears  that  the  deceased  and  his  wife,  Norma 
Morrison,  were  riding  on  a  motorcycle  going  south  on 
the  right  hand  side  of  Eoute  66,  about  a  mile  north  of 
Glenarm  in  Sangamon  county,  at  which  point  a  col- 
lision occurred  between  the  motorcycle  of  deceased 
and  the  automobile  of  defendant.  Mrs.  Morrison  was 
riding  behind  her  husband  in  the  buddy  seat.  De- 
ceased was  a  baggageman,  working  in  Springfield  for 
the  Chicago  &  Alton  Ry.  Co.,  and  resided  at  Auburn. 
On  this  evening,  July  22,  1936,  deceased  and  his  wife 
went  to  Spring-field  for  a  few  hours  and  started  home 
between  9 :30  and  10 :00  o  'clock  in  the  evening,  and 
were  traveling  at  about  thirty  to  thirtj-five  miles  per 
hour,  and  had  good  lights  on  the  motorcycle  which 
were  burning.  At  about  the  time  of  the  collision  a 
car,  driven  by  Albert  Schneider,  was  traveling  north 
on  the  east  side  of  the  pavement  and  the  car  of  de- 
fendant, Henry  C.  Gott,  was  going  in  the  same  direc- 
tion and  trailing  Schneider's  car.     A  jury  was  duly 
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impaneled  and  sworn  to  try  the  canse.  Albert  Schnei- 
der and  Norma  Morrison,  wife  of  deceased,  testified  as 
witnesses  for  the  plaintiff.  After  which  plaintiff 
rested  his  case,  whereupon  defendant  moved  the  court 
to  direct  a  verdict  in  his  favor.  The  court  allowed  said 
motion  and  the  jury,  by  direction  of  the  court,  returned 
a  verdict  finding  the  defendant  not  guilty,  and  there- 
upon the  court  entered  a  judgment  in  bar  of  the  action. 

The  report  of  proceedings  at  the  trial  shows  that 
after  the  jury  had  been  sworn  to  try  the  issues  in  said 
cause,  and  after  the  opening  statement  in  behalf  of 
plaintiff,  Louis  Gillespie,  attorney  for  defendant, 
made  a  statement  of  the  case  to  the  jury  on  his  behalf, 
in  which  he  said,  among  other  things :  "Gott  was  driv- 
ing his  four-door  Ford  sedan.  He  had  trailed  Schnei- 
der's car  for  sometime.  At  about  this  time  Gott  in- 
creased his  speed  to  jDass  the  Schneider  car  that  was 
ahead  of  him.  He  looked  downi  and  saw  the  light  of 
this  motorcycle  about  a  block  and  a  half  away.  Gott 
was  about  a  car  or  two  ear  lengths  behind  him.  He 
turned  out  to  pass  Schneider's  car.  It  was  then  he  saw 
the  motorcycle.  He  tried  to  turn  back  but  was  not  able 
to  get  back  before  the  motorcycle  hit  him.  We  have  a 
isicture  of  Gott's  automobile;  the  mark  on  Gott's  car 
shows  the  motorcycle  was  going  at  a  high  rate  of 
speed." 

Albert  Schneider  testified  that  he  was  traveling  in 
an  automobile,  with  his  wife  and  children,  north  on  the 
east  side  of  Route  66  about  a  mile  north  of  Glenarm 
when  he  met  a  motorcycle  with  Mr.  Morrison  and  his 
wife  on  it,  and  it  just  got  past  us  when  the  crash  came. 
The  motorcycle  was  traveling  on  the  west  side  of  the 
black  line,  going  south;  that  he  had  no  knowledge  of 
the  car  going  in  the  same  direction  that  his  car  was 
traveling,  coming  up  from  the  rear,  until  tlie  crash 
came.  I  do  not  think  this  car  was  over  12  to  15  feet 
behind  my  car.  Morrison  just  got  past  my  left  back 
fender,  when  they  hit.  Morrison  was  traveling  in  the 
center  of  the  west  side  of  the  road ;  he  heard  no  signals 
of  any  kind  immediately  before  the  crash;  the  speed 
of  the  motorcycle  was  30  to  35  miles  an  hour;  the 
damage  to  Gott's  car  was  on  the  left  front  of  the  car. 

Norma  Morrison,  wife  of  the  deceased,  testified  she 
was  on  the  motorc^^cle  and  sat  on  the  back  buddy  seat. 
When  asked  if  she  recalled  the  occasion  when  there 
was  a  crash  and  wreck,  she  answered.  Well,  we  just 
crashed, — and  that  was  all.  Immediately  before  the 
crash  we  were  driving  between  the  black  line  and  the 
edge  of  the  hardroad.  When  asked  if  she  saw  the 
automobile  strike  the  motorcycle,  she  replied,  I  saw  a 
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car  coming. — but  then  I  conldn  't  stop  it.    'Wlien  I  saw 
the  car  it  was  coming  down  the  road. 

Q.     On  which  side  of  the  road? 

A.     On  the  east  side  of  the  hardroad. 

Q.  Did  you  ever  see  it  on  the  west  side  of  the  road 
any? 

A.     I  do  not  remember  about  that. 

Q.  Did  you  see  it  just  immediately  before  it  struck 
the  motorcycle,  or  the  motorcycle  struck  it? 

A.  "Well,  I  wouldn't  say  just  how  close  it  was, — the 
last  I  paid  any  attention  to  it. 

Q.     Which  side  of  the  road  was  it  on  ? 

A.  It  was  on  the  right  hand, — the  left  hand  of  us  as 
we  were  going  south. 

Q.  Did  you  see  the  automobile  at  any  time  when  it 
was  within  50  feet  of  your  motorcycle? 

A.  Well,  I  would  not  say  that ;  I  wouldn't  be  no  fair 
judge  of  that  distance. 

It  was  contended  by  appellant  that  the  court  erred 
in  directing  the  jury  to  return  a  verdict  finding  the 
defendant  not  guilty,  as  the  evidence  and  facts  and 
circumstances  show  the  defendant  Avas  guilty  of  neg- 
ligence. It  is  arg-ued  by  counsel  for  appellant  that  the 
circumstances  show  that  Gott  Avas  within  15  feet  of 
Schneider's  car,  going  in  the  same  direction,  and  that 
he  was  attempting  to  pass  Schneider's  car,  and  in 
doing  so  got  into  the  south  bound  line  of  traffic,  and 
before  he  could  get  back  on  his  proper  side  of  the 
road  he  collided  with  the  motorcycle  of  deceased  and 
caused  his  death. 

The  court's  attention  was  then  called  to  the  open- 
ing statement  of  counsel  for  defendant.  It  is  argued 
that  this  is  the  only  reasonable  construction  that  can 
be  placed  on  the  undisputed  facts  and  circumstances 
in  the  case  and  that  in  arriving  at  this  conclusion  no 
inference  would  be  necessary,  but  that  the  circum- 
stances are  so  clear  that  no  other  conclusions  could 
be  fairly  reached. 

It  is  also  contended  that  the  court,  in  sustaining  the 
motion  of  defendant  for  a  directed  verdict,  entirely 
disregarded  the  opening  statement  of  defendant's 
counsel  to  the  jury,  that  defendant  turned  out  to  pass 
Schneider's  car  and  then,  for  the  first  time,  saw  the 
motorcycle  of  the  deceased,  when  it  was  too  late  for 
appellee  to  get  back  on  his  side  of  the  road.  That 
the  court  overlooked  the  fact  that  appellee  should 
have  remained  on  his  side  of  the  road  until  he  knew 
that  there  were  no  vehicles  approaching,  and  that  ap- 
pellee was  derelict  and  negligent  in  that  he  was  too 
late  in  looking  for  approaching  vehicles.    Counsel  for 
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appellant  are  mistaken  when  they  assume  that  the 
opening  statement,  made  by  counsel  for  defendant, 
was  binding  upon  him  and  could  be  considered  by  the 
court  in  passing  upon  the  motion  of  defendant  for  a 
directed  verdict.  Pietsch  v.  Piefsch,  245  111.  454,  92 
N.  E.  .325;  Lask  v.  TJiroop,  189  111.  127,  59  N.  E.  586. 

"When  negligence  is  relied  upon  as  a  ground  of 
recovery,  the  facts  constituting  it  must  be  succinctly 
stated,  and  proved  substantially  as  stated."  Miller 
V.  C.  <&  N.  W.  Ry.  Co.,  347  111.  487-493,  180  N.  E.  455 ; 
Buckley,  et  al,  admrs.,  v.  Mandel  Brothers,  333  111.  368- 
373,  164  N.  E.  657. 

The  rule  is  that  in  passing  upon  a  motion  for  a 
directed  verdict,  if,  when  all  of  the  evidence  is  con- 
sidered, vdth  all  reasonable  inferences  drawn  from  it, 
in  its  aspect  most  favorable  to  the  party  against  whom 
the  motion  is  directed,  there  is  a  total  failure  to  prove 
one  or  more  necessary  elements  of  the  case,  the  motion 
should  be  allowed.  Williams  v.  Consumers  Co.,  352 
in.  51,  185  N.  E.  217;  Streeter  v.  Humrichouse,  357 
111.  234,  191  N.  E.  684. 

Counsel  for  appellant  relies  upon  the  opening  state- 
ment as  evidence  that  the  defendant  turned  his  car 
into  the  south  bound  lane  of  traffic  and  was  unable  to 
get  back  before  the  accident.  Plaintiff  was  required 
under  the  law  to  prove  by  a  preponderance  of  the  evi- 
dence the  negligent  acts  charged  in  some  one  or  more 
of  the  counts  of  the  complaint,  or  that  defendant  w^as 
guilty  of  the  wilful  and  wanton  conduct  charged,  be- 
fore he  could  recover. 

It  is  held  in  the  case  of  American  National  Bank 
V.  Woolard,  342  IlL  148,  173  N.  E.  787,  that  "In  the 
absence  of  evidence  on  which  a  jury  could  in  the  eye 
of  the  law  reasonably  tind  in  favor  of  the  party  hold- 
ing the  affirmative  of  an  issue,  a  motion  to  direct  a 
verdict  against  the  party  so  holding  the  affirmative 
should  be" allowed.  Evidence  sufficient  to  defeat  such 
a  motion  must  be  evidence  upon  which  the  jury  wdl, 
without  acting  unreasonably  in  the  eye  of  the  law, 
decide  in  favor  of  the  party  so  having  the  affirmative." 
We  tind  from  the  evidence  that  the  plaintiff  entirely 
fails  to  prove  any  of  the  allegations  of  negligence 
charged  in  the  several  counts  of  the  complaint,  and 
also  fails  to  prove  the  charges  of  wilful  and  wanton 
misconduct  on  the  part  of  the  defendant.  Judgment 
of  the  circuit  court  of  Sangamon  County  is  affirmed. 

Judgment  affirmed. 

(Five  pages  in  original  opinion.) 
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^Austin  Six,  Appellee,  v.  Village  of  Bluffs,  a  municipal 
corporation,  Appellant. 


y)peal  from  Circuit  Court,  Scott  County. 
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Gen.  No.  9068  Agenda  No.  3 

Mr.  Justice  Riess  delivered  the  opinion  of  the  Court. 

Defendant  appeals  from  a  judg-ment  in  favor  of  the 
plaintiff  in  the  sum  of  three  hundred  and  twenty-five 
dollars  and  attorney  fees  in  the  sum  of  seventy-five 
dollars,  which  was  entered  by  the  Circuit  Court  of 
Scott  County,  Illinois,  upon  a  verdict  by  a  jury. 

The  case  was  tried  under  a  second  amended  com- 
plaint containing  one  count  which  alleged  that  the 
plaintiff  was  employed  by  the  defendant  Village  from 
August  1,  1934,  until  March  5,  1935,  at  the  agreed  sum 
of  $1.50  a  day.  No  recovery  was  sought  on  a  quantum 
meruit. 

It  appears  from  the  evidence  that  the  plaintiff  had 
acted  as  a  special  policeman,  under  an  alleged  appoint- 
ment by  the  President  of  the  Board  of  Trustees  of  the 
defendant  Village,  from  May  17,  1934,  to  June  4,  1934. 
The  appointment  had  been  made  by  virtue  of  an  Ordi- 
nance which  provided  in  part  that  the  President  of 
the  Board  should  from  time  to  time  appoint  such  spe- 
cial policemen  as  the  Village  might  require.  The  Ordi- 
nance is  in  conflict  with  paragraph  11  of  Chapter  24, 
entitled  "Cities,  Villages  and  To\\ais",  State  Bar  As- 
sociation Statutes,  which  provides  in  part  "that  the 
President  and  Board  of  Trustees  may  appoint  a  treas- 
urer, one  or  more  Street  Commissioners,  a  Village 
Marshal  and  such  officers  as  may  be  necessary  to  carry 
into  effect  the  powers  conferred  on  Villages,  to  pre- 
scribe their  duties  and  fees,  and  require  such  officers 
to  execute  Bonds  as  may  be  prescribed  by  Ordinance." 
The  Ordinance  in  question  could  not  lawfully  author- 
ize the  appointment  of  a  special  policeman  by  the 
President  of  the  Board  of  Trustees  alone  contrary  to 
the  express  provisions  of  the  Statute,  from  which 
source  its  power  to  jaass  ordinances  was  derived. 

The  Village  records  offered  in  evidence  showed  that 
on  June  4,  1934,  the  appointment  was  expressly  disap- 
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proved  by  mianimous  yea  and  nea  vote  of  all  six  mem- 
bers of  the  Board  of  Trustees  duly  recorded  in  its 
Journal,  and  that  on  July  9,  1934,  a  further  motion  was 
duly  passed  by  the  Village  Board  by  a  unanimous  re- 
corded vote  of  all  such  Trustees  that  no  claim  for  serv- 
ice would  be  paid  the  plaintiff  until  his  appointment 
was  approved  by  the  Board  of  Trustees. 

The  plaintiff  was  paid  all  bills  until  August  1,  1934. 
He  received  no  compensation  after  that  time.  From 
time  to  time  he  presented  bills  to  the  City  Council, 
but  none  Avere  allowed  or  paid. 

From  August  1,  1934,  to  March  5,  1935,  the  plain- 
tiff made  arrests,  performed  duties  of  the  lire  chief, 
acted  as  janitor,  jailer,  cleaned  ditches,  kept  sewers 
open,  looked  after  the  fire  engine  and  did  everything 
that  he  was  instructed  to  do  by  the  President  or  mem- 
bers of  the  Board,  and  the  plaintiff  testified  that  no 
other  person  performed  any  such  duties  during  that 
period  of  time,  but  the  evidence  also  shows  that  the 
plaintiff  was  present  at  practically  all  meetings  of  the 
Board;  that  he  presented  a  bill  each  month,  and  that 
his  bills  were  disallowed,  and  although  the  plaintiff 
alleged  that  the  Village  had  "agreed  to  pay  him  $1.50 
per  day,"  there  is  no  evidence  in  the  record  as  to  any 
such  agreement  or  as  to  the  value  of  the  services 
rendered. 

The  entire  case  of  the  plaintiff  was  predicated  on 
the  theory  that  he  was  to  be  paid  at  an  agreed  price  of 
$1.50  per  day.  There  was  no  other  record  of  any  meet- 
ing or  action  of  the  Village  Board  in  regard  to  the 
appointment  of  Appellee  except  as  above  recited.  The 
Statute  provides  that  the  yeas  and  nays  shall  be  taken 
on  all  propositions  to  create  any  liability  against  the 
City,  or  for  the  expenditure  or  the  appropriation  of 
its  money  which  shall  be  entered  on  the  Journal  of 
its  proceedings.  Illinois  Eev.  Statutes,  Chapter  24, 
Par.  44. 

It  is  quite  evident  that  the  President  of  the  Pres- 
ident of  the  Board  of  Trustees  of  the  appellant  Vil- 
lage had  no  authority  to  employ  the  appellee.  Every- 
one is  presumed  to  know  the  extent  of  the  powers  of 
a  municipal  corporation,  and  it  cannot  be  estopped  to 
aver  its  incapacity,  which  would  amount  to  conferring 
power  to  do  unauthorized  acts  simply  because  it  has 
done  them  and  received  the  consideration  stipulated 
for.  DeKam  v.  City  of  Streafor,  316  111.  123,  146  N.  E. 
550. 
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The  present  case  comes  within  the  rule  laid  down 
in  Arnold  v.  Village  of  Ina.  244  111.  App.,  at  page  239, 
which  holds  that  no  implied  contract  can  be  created 
against  a  Village  by  its  acceptance  of  w^ork  done  for 
it  after  oral  consent  of  the  Board,  for  the  Statute  has 
expressly  declared  the  only  method  of  binding  a  vil- 
large  corporation.  Nor  could  the  plaintiff  recover  for 
his  services  as  an  officer  de  facto.  An  ofSeer  seeking 
to  compel  payment  of  compensation  must  show  that 
he  is  an  officer  de  jure  and  not  merely  an  officer 
de  facto.  The  fact  that  there  was  no  de  jure  officer 
does  not  entitle  a  de  facto  officer  to  recover  for  his 
services.  Beams  v.  Citi/  of  West  Frankfort,  233  111. 
App.  479 ;  Scott  v.  City  of  Chicago,  205  111.  281,  68  N.  E. 
736:  McNeill  v.  Citg  of  Chicago,  212  111.  481,  72  N.  E. 
450;  People  v.  Cittj  of  Chicago,  210  111.  479,  71  N.  E. 
400.  The  same  rule  prevails  in  other  jurisdictions. 
22  R.  C.  L.  599;  7  A.  L.  E.  167S;  L.  R.  A.  1918F,  587; 
DoUiver  v.  Parks,  136  Mass.  499. 

In  Beams  v.  City  of  West  Frankfort,  supra,  the  Ap- 
pellant was  appointed  Chief  of  Police  by  the  Mayor 
and  so  confirmed  by  the  Council.  He  so  served  and 
was  paid  therefor  from  May  21,  1921,  until  June,  1922. 
On  June  5  of  that  year  the  Mayor  reappointed  him  for 
one  month,  but  the  City  Council  refused  to  confirm  his 
aiDpointment  and  no  other  person  was  appointed.  Sub- 
sequently, he  was  ousted  from  oflice  by  an  order  of 
the  Circuit  Court.  He  performed  the  duties  of  the 
office  from  June  1,  1922,  until  after  judgment  of  the 
Court  and  received  no  pay  for  such  services.  He 
brought  suit,  a  jury  was  waived  and  judgment  entered 
in  favor  of  the  city  and  against  plaintiff  appellant  for 
costs.  Appellant  contended  that  even  though  liis  ap- 
pointment was  not  confirmed,  he  performed  the  duties 
of  the  office  and,  being  an  officer  de  facto,  was  en- 
titled to  recover.  This  Court,  in  its  opinion  by  Justice 
Barry,  did  not  agree  with  that  contention  and 
the  judgment  of  the  lower  court  was  affirmed.  It  was 
there  held  thp^t  an  officer  seeking  to  compel  the  pay- 
ment of  compensation  must  show  that  he  is  an  officer 
de  jure  and  not  merely  an  officer  de  facto;  that  a  de 
facto  officer  who  knew  his  right  to  the  office  is  disputed 
is  not  entitled  to  compensation  even  though  there  is 
no  officer  de  jure  who  could  claim  the  same. 

Complaint  is  made  of  Instruction  Number  three 
given  for  the  plaintiff.  The  instruction  is  subject  to 
criticism  for  the  reason  that  it  assumes  that  a  con- 
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tract  had  been  entered  into  between  the  Village  and 
the  plaintiff,  which  was  the  very  question  in  issue 
between  the  parties. 

In  view  of  what  we  have  said,  however,  it  is  un- 
necessary for  us  to  further  discuss  any  error  with 
reference  to  the  giving  of  this  instruction. 

The  judgment  of  the  Circuit  Court  of  Scott 
County  will  therefore  be  reversed  and  the  cause 
remanded. 

Reversed  and  Remanded. 

(Four  pages  in  original  opinion.) 
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Fannie  Fish,  Administratrix  of  the  estate  of  John  Mar- 
tin Fish,  deceased;  Fannie  Fish,  individually,  and 
Central  Life  Assurance  Society,  a  corporation 
of  Des  Moines,  Iowa,  Appellants,  v.  State 
Bank  of  Bement,   a  corporation  of 
Bement,  Illinois,  Appellee. 

Appeal  from.  Circuit  Court,  Piatt  Comity. 

October  Term,  A.  D.  1937.      2  Q    ^     T     A        fi  4" 


Gen.  No.  9091 


Agenda  No.  18 


Mr.  Justice  Riess  delivered  the  opinion  of  the  Court. 

Plaintiff  Appellants,  Fannie  Fish,  Administi-atrix 
of  the  estate  of  John  Martin  Fish,  deceased,  and  Fan- 
nie Fish,  individually,  tiled  an  amended  complaint  in 
chancery  in  the  Circuit  Court  of  Piatt  County,  in  which 
their  co-plaintiff  did  not  join,  praying  that  a  certain 
assignment  alleged  to  have  been  executed  and  de- 
livered by  the  Appellants  to  the  Defendant  Appellee, 
State  Bank  of  Bement,  Illinois,  be  construed  by  the 
Court  in  accordance  with  the  Plaintiffs'  contention 
therein.  The  Court  sustained  a  motion  by  the  defend- 
ant to  dismiss  the  complaint  for  want  of  equity  and 
entered  its  decree  accordingly,  whereupon  this  appeal 
followed. 

The  complaint  alleged  that  John  Martin  Fish  and 
Fannie  Fish,  his  wife,  on  or  about  January  1,  1934, 
while  indebted  to  the  State  Bank  of  Bement,  Defend- 
ant herein,  in  the  sum  of  $3400,  executed  and  delivered 
to  said  Defendant  a  written  assignment  of  an  insur- 
ance policy  which  had  been  issued  by  the  Central  Life 
Assurance  Society,  a  Corporation,  of  DesMoines, 
Iowa,  on  the  life  of  John  ilartin  Fish,  and  in  which 
policy  of  insurance  Fannie  Fish  was  named  as  bene- 
ficiary; that  the  assignment  was  made  to  secure  a 
promissory  note  in  the  sum  of  $3400,  which  the  Plain- 
tiffs OAved  to  the  Defendant;  that  the  plaintiffs,  as  fur- 
ther collateral  security  for  their  said  note,  executed 
and  delivered  to  the  Defendant  their  mortgage  on 
approximately  twenty  acres  of  land  in  Clark  County, 
Illinois,  the  title  to  which  was  in  the  name  of  John 
Martin  Fish,  and  also  a  mortgage  on  one  acre  of  land 
in  Westfield,  Illinois,  the  title  thereto  being  in  Fannie 
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Fish,  together  with  two  shares  of  stock  in  the  Vorhies 
Cooperative  Grain  Company  of  Vorhies,  Illinois,  the 
title  of  which  was  in  John  Martin  Fish. 

It  further  appears  from  the  allegations  of  the  com- 
plaint that  all  of  the  principal  and  interest  on  the 
note  for  $3400  except  a  balance  of  $98.34  has  been 
paid ;  that  one  Willie  Fish,  a  son  of  John  Martin  Fish, 
had  given  his  note  to  the  Defendant  in  the  sum  of 
$764,  which  latter  note  had  also  been  sigiied  by  John 
Martin  Fish  and  on  which  there  was  due  and  unpaid 
the  sum  of  $764  as  principal  and  $271  interest,  and 
that  the  Defendant  claims  that  the  written  assignment 
in  question  conveys  to  it  all  interest  v\-hicli  either  Fan- 
nie Fish,  as  administratrix  of  the  estate  of  John 
Martin  Fish,  deceased,  or  Fannie  Fish,  individually, 
may  have  had  in  the  insurance  policy  in  question,  to 
secure  the  payment  of  the  note  of  AVillie  Fish  so 
signed  by  John  Martin  Fish ;  alleges  that  Willie  Fish 
denies  this  debt  in  toto,  but  there  appears  no  allega- 
tion as  to  how  or  in  what  manner  it  has  been  paid, 
nor  does  the  complaint  allege  that  John  Martin  Fish 
is  not  liable  on  the  note  which  is  set  forth  therein. 

The  complaint  further  alleges  that  the  Plaintiffs 
have  made  a  tender  to  Defendant  of  the  balance  due 
on  the  $3400  note  of  $98.34,  as  principal,  and  $8.99  as 
interest,  and  that  they  requested  the  Defendant  to  re- 
lease the  mortgage  on  the  real  estate  in  Clark  County, 
Illinois,  and  in  Westfield,  Illinois,  and  to  surrender  to 
Fannie  Fish,  as  administratrix,  the  two  shares  in  the 
Vorhies  Cooperative  Grain  Company,  and  then  prays 
that  the  assignment  on  the  insurance  policy  be  con- 
strued and  adjudicated  to  mean  that  the  same  was 
security  and  collateral  only  for  the  principal  note  in 
the  sum  of  $3400,  and  that  the  Court,  upon  payment 
to  the  Clerk  thereof  of  the  sum  of  $107.33,  enter  an 
Order  directing  the  Defendant  Appellee  to  release  its 
mortgage  and  surrender  its  collateral. 

The  sole  question  to  be  determined  is  whether  or  not, 
under  the  terms  of  the  assignment,  the  Ajapellee  had 
a  valid  claim  to  the  proceeds  of  the  insurance  policy 
for  the  purpose  of  paying  the  same  on  the  note  signed 
by  Willie  Fish  and  John  Martin  Fish.  The  assign- 
ment reads  as  follows : 

"Assignment  of  Policy  as  Collateral  Security. 
In  consideration  of  $1.00  <&  other  good  and  valu- 
able consideration,  the  receipt  of  which  is  hereby 
acknowledged,  we  hereby  sell,  transfer,  and  assig-n 
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and  set  over  to  the  State  Bank  of  Bement,  111.,  and 
its  executors,  administrators,  or  assigns,  as  tlieir 
interests  may  appear,  all  our  right,  title  and  interest 
in  and  to  Policy  No.  53297,  dated  Sept.  1,  1908,  is- 
sued on  the  life  of  John  Martin  Fish,  by  the  111.  Life 
Ins.  Co.,  except  as  hereinafter  provided,  subject  to 
and  to  all  the  terms  and  condi- 
tions, in  said  policy  contained.  The  interest  of  the 
assignee  in  the  policy  hereby  assigned  is  limited  to 
said  assignees  valid  pecuniary  claim  against  the  as- 
signors existing  at  the  time  of  the  settlement  of  the 
policv,  the  remainder  of  said  policy,  if  any,  being 
unaffected  by  this  assignment,  the  said  assignee 
hereby  agreeing  that  in  any  settlement  of  said  policy 
there  shall  firs't  be  deducted  all  liens  against  said 
policy,  and  all  then  existing  indebtedness  to  the  com- 
■  pany  or  its  successors  in  interest  on  said  property. 
Dividends  not  to  pass  to  assignee." 
Witness  our  hands  1/4/34 

LEW  WILKINSON  J.  M.  FISH 

EEUBEN  ADKINS 
Signatures  of  Assignee. 

Inthe  construction  of  an  assignment,  the  main  ob- 
ject is  to  ascertain  the  intention  of  the  parties,  and 
this  intention  is  derived  not  only  from  the  instrument, 
but  from  the  circumstances  surrounding  the  transac- 
tion. Angelina  ComiUj  Lumber  Co.  v.  Michigan  Cen- 
tral Railroad  Co.,  252  111.  App.  82;  6  C.  J.  S.,  1138, 
par.  83. 

It  is  true  that  the  assignment  in  question  provides 
that  the  interest  of  the  assignee  hi  the  policy  assigned 
is  limited  to  the  assignee's  valid  pecuniary  claim 
against  the  assignors,  existing  at  the  time  of  the  settle- 
ment of  the  policy.  However,  Section  3  of  Chapter  76 
entitled  "Joint  rights  and  obligations,"  Smith-Hurd 
Illinois  Annotated  Statutes,  provides:  "Except  as 
otherwise  provided  in  this  act,  all  joint  obligations  and 
covenants  shall  be  taken  to  be  joint  and  several  obli- 
gations and  covenants." 

The  assignment  does  not  specifically  describe  the 
debt  for  which  it  was  given,  but  provides  generally 
that  the  interest  of  the  assignors  in  the  policy  was  as- 
signed for  the  purpose  of  paying  the  valid  pecuniary 
claims  that  the  assignee  might  have  against  the  assign- 
ors and  which  might  exist  at  the  time  of  the  settlement 
of  the  policy.  From  the  face  of  the  complaint,  it  ap- 
pears that  the  valid  pecuniary  claims  of  the  assigTiee 
against  the  assignor  consisted  of  his  liability  for  the 
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payment  of  any  balance  due  on  both  notes  so  signed  by 
him,  and  we  hold  that  the  policy  assignment  was  given 
to  secure  the  payment  thereof. 

Defendant's  motion  to  dismiss  the  complaint  ad- 
mitted, for  the  purposes  of  such  motion,  all  material 
facts  well  pleaded,  but  did  not  admit  the  conclusions 
of  the  plaintiffs  therefrom.  The  Trial  Court  did  not 
err  in  sustaining  the  motion  to  dismiss  the  complaint 
for  want  of  equity,  as  it  did  not  state  a  good  cause  oi 
action. 

The  judgment  of  the  Circuit  Court  of  Piatt  County 
vsill  therefore  be  affirmed. 

Judgment  Affirmed. 

(Four  pages  in  original  opinion) 
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